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PREFACE. 


WM SHALL make no Apology for publiſhing 
the enſuing Treatiſe, nor pre-engage the Rea- 
der s Judgment (the uſual Defign of Prefaces) 
by writing an Encomium on the Work; ſee- 

ing, after the moſt Learned or Elaborate Harangue, 

Men will judge according to their own Opinions ; 

to which, however partial or prejudiced, every Au- 

thor muſt ſubmit. | 1 

"Tis true, Syſtems of Law and Equity being of 
another Nature than ordinary Treatiſes, and the 
 Generality of. Readers incapable of judging thereof 
may be thought exempted from the 7 5 Obſer- 
vation : But we find it otherwiſe. For even the 
moſt capable are too often inſenfibly ſuay d by Paſ- 

ſions and Prejudices, Obtrectatio enim & Li- 

vor magnis celantur Animis, & pronis auribus ac- 

cipiuntur. | 

Therefore I ſhall content my ſelf (and J hope the 

Reader) with giving him in this Place ouly ſome 

brief Account of the Delign of the Work, of the 

Contents thereof, and of the Method obſerved there- 

in: And for other Particulars, refer him to the Per- 

| uſal 


The Preface. 
_e the Book, or (if he pleaſe) the Table at the 
En | | 
The Author's Deſign in Compoſing it was chiefly 
to give ſuch Gentlemen as are Students in the Inns. 
of Court and Practiſers in Chancery, a Syſtem or 
Scheme of the Preſent Practice and Method of Pro- 
ceedings in that moſt High and Honourable Court. 
And to that End he has digeſted and diſtributed 
the ſame, according to the natural and regular Courſe 
of Proceedings there. | 
And as an IntroduQion thereto, he firſt treats of 
the Original, the Juriſdiction and Authority of the 
Court, both Ordinary and Extraordinary, and of 
ſuch Caſes as are uſually relieved, or denied Relief 
there: And next of the Office of the Lord Chan- 
cellor and Keeper, Maſter of the Rolls, and of the 
other Officers, Clerks and Attendants in Chancery. 
After which he proceeds to ſhew the more immediate 
Practice and Method of the Court, according to the 


following Order, vis. 

The Method of Drawing, Preparing and Filing 
Bills iz Equity; of Taking out, Serving and Re- 
turning Subpeena's to appear, &c, and of other 
Writs and Proceſſes of the Court tv enforce the De- 
fendants Appearances thereupon, as Attachments, 
Proclamations, Commiſſions of Rebellion, Serjeant 
at 2 . 25 * 

e Method of the Defendant s Appearing 
Anſwering the Nane Bill, and — 2 
are taken, prepared and filed, either in Town, or 
by Commiſſion in the Country; as alſo of Diſclai- 
mers, of Exceptions to Anſwers,. of further or bet- 
ter Anſwers, and of Hearings upon Bill and An- 
ſwer. Vide p. 149. 

Then he proceeds to Replications, Rejoinders, Sur- 
rejoinders, &c. and afterwards treats of Pleas and 


Demurrers, both jointly and ſeverally, and — 
ome 
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The Preface. 


Jame further Obſervations of Anſwers, & c. as con- 
joined with Pleas and Demurrers, and of Hearings 
thereu pon, i. e. without any Depolitions of Mit- 
efſes in the Cauſe. 5 
Aſier this, He ſbews how a Cauſe is brought to 
Hearing upon the Depoſition of Witneſles ; and to 
that End treats of Drawing and Filing Interroga- 
tories; of Commiſſions to examine Witneſſes, of 
" the Carriage and Execution thereof, and bow Mit- 
neſſes are examined by Commiſſioners, and how by 
the Examiners ; alſo of Examinations in perpetuam 
| Rei Memoriam, and De bene eſſe, as to prove a 
Will, Cc. e j 
Next, He treats of Proofs in the Cauſe, either by 
Depolitions, Exhibits, or Witneſſes viva voce; 325. 
and then ſhews the Method of publiſhing Depoſiti- 345. 
ont, aud ſetting down the Cauſe for Hearing; as 
alſo of Hearings and Re-hearings, and then of 
Diſmiſſions and Decrees, and gives Direfions for 
drawing up, Enrolling, Executing, Exemplifying, ' 
and Reviving Decrees : As alſo of Reviewing and 
Reverſing Decrees, either by Bills of Review, or 371. 
Appeals in Parliament. Vide pag. 3 80, 403. 
Hitherto he proceeds according to the regular and 
orderly Courſe of Proceedings in this Court : But 
there being certain incidenta] Matters, ' which often 
intervene in divers Parts of the Proceedings, he 
afterwards ſeparately and diſtinfly treats of ſuch, 
viz. Firſt, of Affidavits, Petitions, Motions, Reſe- 420. | 
| 


— — — 


rences, Reports, Certificates and Orders of Court. 426. 
Vide p. 434. 

And next of Injunctions, Certiorari's, Proce- 434. 
dendo's, and ſome other Writs and Bills not treated 
of before, for which ſee p. 439. | 

And then of Parties to the Suit, and of certain 459. 
Perſons favoured in Equity, as Infants, Non Com- 463 | 
pos, Guardians, Truſtees, Feme-Coverts, Heirs, (4 
| we Execu- | | 
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may obſerve divers curious Precedents and Records 


The Preface. 
Executors, ec. and particularly of Paupers. ; vide 
P. 4595 Ce. : ods 1A 21 


© Laſtly, He comes to the ordinary Power of this 


* 


Court, and ſbeus how the Method of Proceedings 
in the Petty-Bag-Office it agreeable to the Courſe of 
the Common Law, and Inſtances in the Caſes -of 
Privileged Perſons, as Officers, Clerks and Mini- 
ſters 7 the Court; as alſo of Privilege of Parlia- 
ment, of Suitors, &c. and of Proceedings in this 
Office on Recognizances, Statutes-Staple, Cc. 
And then by Way of Addenda gives an Account 
of the Event of that Controverſy inter Lord Coke 
and Chancellor Egerton, touching the Juriſdiction 
of the Court of Chancery, and the Removal of the 
Chief Juſtice thereupon. Befides which, the Reader 


never before publiſhed, interſperſed throughout the 
Mork. R 
So that it will appear the Author has endeavoured 
to comprehend in this Treatiſe whatever may be 
neceſſary to render it A Compleat Syſtem of the 
preſent Practice of the High Court of Chancery. 


Vale. | 


OF THE 


Court of Chancery. 
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CHAP. I. 


Of the Faviſdiction awd Authority of the 
Court of Chancery, both ordinary and 


 Cxtraoravnary. 


; 5 Matter of the enſuing The Superio. 
EI DD e is the Authority, and Ju- rity of rhe 

= RAR nididion, and Method of Proceed- Court. 

SI: 1-88 ings of that Court, which at preſent . 

is eſteemed: the higheſt Court of Ju- 

* |  dicature in this Kingdom next the 
Parliament, from whence there lies no Appeal but to 
that Supreme Judicature: For . in the Court 
of Chancery in Proceſs of Time has attracted to its 
Cognizance not only ſuch Matters as primarily and 
originally belong d to it, (viz. ſuch Cafes wherein 
the Common Law aftorded no Relief) but has allo in 
many Caſes aſſumed a Power of controlling and ren- 
dring ineffectual, even Judgments obtained in B. R. 
and other Courts of the Common Law, 

Touching the Original of this Court it is to be con- Original ef 
ſidered, That in the Time of the Sram, and allo of Chancery. 
the Daxes, the King himſelf on hold a High 8 


Vide Lam- 
bard's Saxon 
Laws. 


Ard Chan» 


cellor. 


Pide poſt, 
pag 14. 


The End of 
its Inſtitu - 
tion. 


To iſſue 
Wiits and 
Patents, Ce. 


Ok the Jurisdiction and Authozity 


of Judicature, wherein he ſate in Perſon, and did 
judge, not only according to mere Law, but alſo ac- 
cording to Equity ; and this appears by the 7th La 
of King Edgar, Nemo in Litem Regem appellato, Let no 
Man appeal to the King touching any Matter in Va- 
riance, unlets. he cannot find Right at Home. But 
if that Right at Home be too heavy (i fit ſummum 
Fas) then let him appeal to the King to have it 
lightned. And the like Law is to be met with inter 
Leges Cannti Regis; whereby it appears there was by 
thoſe Laws a Power veſted in the King to moderate 
— Summum Fus according to Equity and good Con- 
cience. 

And as petitions or Appeals for moderating the Ri- 
gour of the Law multiplied, it neceſſitated the Prince 
to depute a Subſtitute for receiving and anſwering 
thaſe Petitions, who though perhaps at firſt was only 


a Miniſterial Officer, and called Monitor and Rememo- 


rator, &c. from his putting the Prince in Mind of ſuch 
Matters as expected his Deciſion, yet being a Perſon 
who (ubſcribed the ſame, with his Teſfe thereto, he ſoon 
arrived to a Judicial Authority, and was called Kcſe- 
rendarius or Vicarius Regis in Foro Conſcientie; or as 
Budens terms him, Promus & Condus Regalis Clementie ; 
and he having a certain fixt Place in the King's Houſe 


appointed for his Office, where Suitors attended, that 


Office was ſoon converted into a Court of Equity. 

1 know it is ſaid by ſome, That this Court was not 
originally veſted with any Judicial Power, and that it 
was inſtituted at firſt by W. 1. only as a College or 
Fellowſhip of Scribes or Clerks to form the King's 


Writs, Patents and Commiſſions, and to regiſter or en- 
roll them in their Offices, over whom there was ſet 


one who was to examine the ſame, and if allowed to 
ſeal them with the Kinh's Seal; and he was called the 
Cuſtos Sigilli, i. e. The Chancellor or Keeper of the 
Seal; and therefore the Meaning of that Saying in 
4 H. 7. Jo. 5. Quod nullus recedat a Curid Cancellariæ 


ſine Remedio, mult be, That every one upon Complaint 


made, may have a Writ Remedial out of the Court 
of Chancery returnable in other Courts, and not that 
the Chancellor ſhould be a Judge of ſuch Caſes. Fot, 
lay they, at firſt there were no Writs of Grace, = 
| al 


Lr TYPO 


of the Court of Chancerv. 3 

all Writs were remedial and due ex debito Fuſtitiæ, 
and which the Chancellors or Keepers were by their 
Oath; and the Duty of their Office obliged to ifſue. 
Vide Preface to Co 9th Report, and Cambden's Brit an- 
nia, 80 & 180. 8 

I confeſs this Expoſition of Words, Nullus recedat, &c. & If origi- 
ſeems to be the moſt genuine, and that there is ſome nally of Ju- 
Colour for that Opinion, That the Chancery at firſt dicial Autho- 
had no Judicial Cognizance of Matters of Equity; rity ? 
and to the Reaſons before-mentioned theſe may be 
added, viz. That the Chancery in ſome of our Books | 
is called Officina Brevium Originalium & Remedialium, Negatur. 
and accordingly it was defined by Bratton and Fleta 
to be Collegium Scribarum, &c. And we find even at 
this Day, That thoſe Societies appropriated for train- 
ing up young Gentlemen in forming of Proceſſes, &c. 
at Law, as Entring Clerks and Attornies, are denomi- 
nated /nns of Chancery, and inſtituted for an Imploy- 
ment inferiar to that of the [ns of Court : The formet 
inſtructing em in the Points of Practice, whereas in 
the latter they are more converſant about Judicial 
Deciſions. | | , * 
But notwithſtanding theſe Reaſons, I am of Opi- Afirmatur.' 
nion, That the Court of Chancery in its firſt Inſtitution 
was yelted with a Judicial Authority: For it is to be Chancellor 
obſerv'd,. That the Chancellor, and the Keeper of the anq Keeper 
Seal were at firſt diſtinct Offices; and though the two diſting 
Keeper's Power was only miniſterial, yet the Office of Offices at 
Chancellor had always a judicial Power annex d to it, firſt. 
as might be ſhewn, not only from the Import of the 
Word [Chancellor] the Dignity of his Office, the Pra- 


Qice of other Nations, but likewiſe from divers In- 


ſtances collected from the Antiquities . of our own __ 
— But of this ſee a few Words in the $9 
reface. 

I grant the Chancellor or Keeper's Power has been Their Power 
lince its firſt Inſtitution mightily advanced, and that enlarged, 
pray from three Cauſes, viz. Firſt, from the from thtee 

avour ſhewn them by our Kings and Princes. Second- Cauſes. 
ly, from the additional Powers and Authorities grant- 
ed them by ſeveral Acts of Parliament; And, thirnly, 
from an Over · Strictneſs in theJudges in keeping cloſe 
to the Rules and Forms of ＋ Common Law. 1 
* „ 


and Conceſſions, (as appears 


Ok the Jurisdiction and authoꝛity 
t. As to the firſt of theſe Cauſes. The Chancellor 
being always one whoſe Office obliged him to a more 
immediate Attendance on the Perſon of the Prince, be- 
ing to infpect and ſign all * Mandates, Grants, 


rom ſeveral Charters 
nted before the Conqueſt) he not only became the 


irector both of. the Councils and Conſcience of the. 


Prince, with Reſpe& to thoſe Grants, but conſe- 
ntly enlarged his Authority as the Prince enlarged; 
| ths Precogative ;; and his Name and Office, as welt as 
the Exereiſe of his Authority being derived from the 
Civil Law, which attributed a more abfolute Power 
to the Prince than the Common Law, ſuch Princes as 
were willing to be unbounded in their own Power, 
endeavoured to enlarge the abſolute Power of their 
Chancel lors. File Forteſcue de Laudibat Legum . 
| 2 33 & 34. Davis Rep. 70. Preface to 8th C 
1 | 

2. Beſides which (and 4 as an Effect of the 
* Cauſe) ſeveral Statutes have from Time to 

ime been enacted by our Parliaments, as inſtuenced 
by our Court, which have leſſened the Authority of 
that once great Officer of the Realm, which in the 
—_— _ was —— . —* — Ihe. Jae 

the Ringdom, and long after Capitali iria· 
rie . & primns in Regno.poſ#” Regem : For much 
of this Authority is now by Act of Parliament tranf- 
ferred to the Lord-Keeper or Chancellor. See the ſe- 
veral Statutes, 36 E. 3. c. 9. 37 E. 4 c. 18. 17 K. 2. 
6. 845 c. 9. 15 H. 6. c. 4. 3 N. 7. c. 1. 21 H. 8. 
c. 20. 30 H. 8. c. 10, &Cc. : 

3. And it: cannot be denied: but that theJudgesof the 
Common Law keeping too ſtrictiy to the Rules and 
Forms thereof, have not only leſſen d the Opinion of 
its Purity and Integrity, and by Confequence its Au- 
thority with the Peopfe, but thereby Qecaſion has 
—_ iven for — earth. Chaneery to 2 its Ju- 
riſdiction, under t tous pretence of doing Equity, 
and that no Miftake or Error in the Form of; Proceed- 
ings ſhall prejudice the Right ef any Swuitor ins that 
Court. 

4. To which may be added, That the great Learn- 
ing and Abilities of the Chancellors and * the 
eign 


- 
1 —_— _ 


of the Court of Chancery. 

Reign of Queen Flizabeth and her Succeflors have not 
only enlarged their Authority, but wonderfully en- 
deared em to the Favour of their Sovereigns. 

And hence it was, That when a Controverſie hap- Controverſte 
pen d, 14 Fac. 1. between Sir Edmerd Coke then Lord berweenLord 
Chief Juffice of B. R. and the · Lord Chancellor Egerton, Cole and 
The Chief Juſtice ſaying (on occaſion of the Lord Chencellor 
Chancellor's queſtioning a Judgment given in B. ) Kerton. 

That the Common Law of England . woutd be overthrown 
'by the Chancery, and that the Light of the Law would be 
obſcured by Pretence of "Equity. The Chief Juſtice was | 
thereupon forced not only to beg Pardon on his:Knees And the Ch. 
at the Council- Table, but was alſo ſeverely repri- Juſtice's Pn. 
manded by the King, ſequeſired from the Council, re- niſbmenr,Gc. 
ſtrained from riding the Circuit, and ſoon after re- | 
moved from his Office ; and thereby the extraordinary 

uriſdiction of the Court of Chancery in controlling 
Judgments given at Common Law was enlarged or 
eſtabliſned; a particular Account whereof may be ſeen 
in the End of this Treatiſe. But to proceed. 

The Juriſdiction of this Court is now of two Kinds, Chancery af 
wiz. 1. Ordinary or Legal. 2. Extraordinary or Ab- 2 two. fold 
ſolute. Juriſdiction. 

The ordinary or legal Juriſdiction it that wherein 1. Ordinar 
the Lord Qhancellor in his Proceedings and Judgments ] ariſdiQion. | 
is bound to obſerve the Order and Method ot the 
Common Law; and in ſuch Caſes the Proceedings are 
uiually in Zain, and for the moſt part filed or enrol- 

— in the Petty- Bag Office; of which Office ville 

poſtea, a 

And by Virtue of this ordinary and limited Power Iaſtances 
it holds Plea of Recognizances acknowledged in this thereof. 
Court, Traverſes of Offices, Writs of Manſtrans de 

Droit, Scire Facias to repeal Patents, Endowments of 

Women, Writs of Partition, and the like, wherein 

this Court is to obſerve the Rules uſed in Proceedings 

at Common Law, and the Parties are to plead and join 

Hue here accordingly ; and the Record being made 

up in the Petty-Bag Office, is from thence tran\{mitted Tryal by Ju- 
into the Xing s Bench to be tried by a Jury, and the ry, G. 
Verdict is to be certified hither, and thereupon this 


Court is to give Judgment according to the Rules and 
Authorities of Law, h 
| B 3 And 
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Commiſſion And by the ſame limited Power, wherewith this 
iſſued. Court has been inveſted by divers Statutes, it iſſues 
25 Commiſſions touching Charitable Uſes, Bankrupts, 
Setters, Cc. and in ſome Caſes, Commiſſions have 
been granted to examine Waſtes, to ſet out meet Ways 
fot Paſſages, to prove Cuſtoms and Uſages, to inquire 
3 Chanc. Ca- touching Legitimacy, Infancy, Lunacy, or Idiocy, and 
ſes, 136. to examine Witneſſes in perpetuam rei memoriam; allo 
Superſedes: in ſome ſpecial Caſes, a Superſedeas or Subpena, of 
of Privilege, Privilege has been here granted, to diſcharge a Man 
Ce. ut of ie 5 
Subpans to And a Sabpæna may be had here to force Witneſſes 
force Witneſ. to appear in other Courts, that have no Power to call 
ſes ro appear them in, to teltify their Knowledge, as in London, 
in other when the Man lives within its Juriſdiction. Cary's 
Courts. Rep. 37, 43;44- 1 Chanc. Caſes, wy Yet Note, Some 
= of thoſe Things ſeem to be done by virtue of the ab- 
ſolute Power, for all Power is ſuch, which is not li- 
2 Extraordi- mited by the Law; but generally by the Extraordinary 
nary Juriſ. or abſolute and unlimited Power is intended that Ju- 
diction. riſdiction which this Court exerciſes in Caſes of E- 
i quity, wherein Relief is to be had here on a Suit by 
Relief by Bill Way of Engliſh Bill and Anſwer. And when it pro- 
and Anſwer. ceeds by Way of Bill and Anſwer ; In many Caſes this 
„ *,_ Courtwill give Relief againſt, beſides, and beyond the 
Rulei of the Common Law, ſome whereof follow, viz. 
| Where a Charge lies upon one Man alone by the 
Contribu- Common Law, where in Equity, others ought to con- 
tion. tribute a Part to his Charge, in this Caſe this Court 
will give Relief. | 5 
Truſt. So it will relieve one againſt another, who had fal- 
B ſified and broken his Truſt with him. 
Agzinſt Ex- It gives Relief againſt the Eztremity of an En- 
tiemity. gagement, where either the Engagement is without 
any Conſideration, unſeaſonable, diſhoneſt, or diſ- 
charged; or where there hath been either Fraud, 
Force, or the like, uſed to procure the Thing to be 
done. Allo to relieve one againſt the Extremity of a 
| Penalty or Forfeiture. == 
Agreement, + And where by Law a Man cannot be compelled to 
perform an Agreement, this Court enforces it. 
Tuition. - It will decree one to have the Tuition of a Child 
FE that belongs to him. Cary, 96, 9p. - | ++ _= 
11. SR TH... And 
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Id. 97. * | 
It Sil deeree a Recovery of Land or Money given 
to charitable and pious Ules, and miſ-imployed. 
It will inforce the Husband to give his Wite Ali- 


mon). 

Where Creditors are unreaſonable, this Court for- 
ceth them to take a reaſonable Compoſition of the 
Debtor, he being difabled by irretrievable Loſſes, not 
by ill Husbandexy. | 
This Court will reſtrain other Courts that take up- 
on them a greater Juriſdiction than properly they have, 
and remove the Suit hither by Certiorari. 

This Court will reduce the general Cuſtoms of a 
Manor, to a'Certainty between the Lord and Tenants, 
or between the Tenants themſelves. And decree one 
to recover a Liberty of Common, of Fiſhing, or the 
like, and upon every Interruption, and an Affidavit 
thereof, an Attachment may be had. Cary 104. ] 

I will aſcertain and ſtint Common, and aſcertain 
the Fines of Copyholders. 
It will alſo . — and ſet out a Way. Id 23. 

And aſcertain and diſtinguiſh a Man's Land when 
tis confounded with another Man's. Cary's Rep. 16. 

Where Freehold or Copyhold Land are contouoded, 


it will diſtinguiſh it; or if it be loſt, it will give a 


Recompence for it. Pickering's Caſe, 3 Car. 

This Court (where Executors or others have Mo- 
ney in their Hands, there to lie long) inforceth them 
to give Security and Interelt for it. 

This Court will entorce the Recovery of a Legacy, 
or force the Performance of a Will. And examine the 
Probate of a Will, eſpecially if it concerns Land. 

It ſerves for the Recovery of ones Land, Debt or 
Duty, although he have loſt the Conveyances or Wri- 
tings, by which he ſhould make his Title to it, or o- 
therwiſe be without Remedy for it. And for Recove- 
ry of Tithes in Kind, or Money for it in ſome Caſes. 

It inforces him that hath fold Land, and taken Mo- 
ney for it, aſſured by defective Conveyance, to make 


* 
7 


And enforces the Inrolment of a Deed, if need be, Inrolment. 


Charitable U- 
ſes. | 


Alimony. 


Credlcors. 
Compolition. 


Certiareri. 


Manors. 


Liberty of 
Fiſhing, Cc. 


Aſcertain 
Common and 
Copyholders 
Fines, Ways, 
One Man's 
Land from 
another's 
Copyhold- 
Lands, Ce: 
Executors, 


Legacy. 
Probate of 
Will. 


Loſt Wri⸗ 
tings. 


Tithes. 
D-fe ive 


Conveyance. 


15 ſame Perfect and Good And force a Man to prove To prove 


ayment of Maney agreed and acknowledged to be Pym-at fox 
þ\VEN upon Sale of Land. Dyer 59. Lind, 
| mY i 
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Attornment. It will enforce a Tenant to attorn, to perfect an 
Aſſurance. And force an Action to be tried in any 


County. | 
In theſe and ſuch like Caſes this Court of Chance- 


ry doth always, or far the maſt Part, give Relief; as 
you may ſee more at large in Tothil's and Cary's Re- 


$.  Didnberi- In ſome other ſpecial Caſes likewiſe this Court dot 
+ - tance pre- Exerciſe a Power, as to prevent the Diſinheritance o 


[| vented. an Heir, or reſtore it. - 5 
Extiagaiſh· Io avoid the Extinguiſhment or Suſpenſion of Rent 
mweut. or Common, Crompt. Fur. 49, 50. 


Occupancy. os prevent an Occu TJ ; | i 
1 Io avoid the Bar of an Action, by the Statute of 
Limifations. 21 Fc. 2 e. r 
1 1 o order an Executor to pay a Debt aut of Courſe. 
* * „ "To. cuſe Incloſures to be made of Lands an 
13 Srounds that are Common, and to give Relief again 
About Iaclo- the turning of a Water - Courſe from a Mill, ſo as there 
|. "ſurws and Wa, be not a ſpecial Action on the Caſe for it; for then 
ter=Coutſrs, this Court will not proceed therein. : * 
| „And regulatly this Court doth not give Relief where 
the Subſtance of the Suit by Bill and Anſwer tends 
Not againſt to the Overthrow of an Act of Parliament, made far 
an A& of Par- Publick Peace and Repoſe, or to the overthrowing any 
liament, &. fundamental Point of the Common Law, or to oyer- 
| throw and take from other Courts their peculiar Ju- 
riſdiction, or the like. And, = . 
Not againſt In all ſuch Caſes, wherein the Plaintiff hath his 
Commen- Remedy at Common Law for the very ſame Things 
Law. he ſhall not be relieved here. Yet where aPromile is 
To sure made to aſſure Land for a certain Sum of Money, in 
. this Caſe the Party may either ſue at Law for Dama- 
% ges, or in Chancery for the Land it ſelf. The like 
Nuſances. Caſe for a Nuſance, where the Law gives me Dama- 
| ges, I may ſue here to have the Nuſance removed, or 
the Thing it ſelf reſtored. 21 H. 7, 41. Cary's Rep. 71. 
And yet there may be ſome ſpecial Circumſtances in 
the Caſe, which may make the Court not to retain it; 
winde as where a Suit is grounded upon a Will Nuncupa- 
tive. Paol tive, Leaſe Parol, or long Leaſe to avoid Wardſhip, 
Less C. or to eſtabliſh Perpetuities, or to defeat Purchaſors, or 
dor Brokage or Rewards to make Marriages, 1 
| | | 2 
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Bargains at Play, or Wagers, or Bargains far Offices a- 
gainſt the Statute of 2 Edw. VI. or upon Contracts ſor 

ſury or Sunony ; or if it be for Land not worth Uſury or &. 
40. a Year, or for any thing eiſe under the Value of mony, | 
101. thoſe are regularly diflallowed here; and ſame- 
times upon Notice taken thereof by the Court, upay 
Motion or upon Affidavit only betore the Cauſe Diſmiſſion 
comes to hearing, it is diſmiſs d; but if not, hen it upon Motiag 
comes to hearing, it is dilauſs d. 's Rep. 7, 8, 27, or Affidavit. 
24, 76, yet there are ſome Circumſtances that may 
make ſome of theſe zetainable, as where the Suit for 
ſo {mall a Matter is for the Poor of a Fariſh, or the Concerning 
Uke. IA. 103. 6 the Poor, &e, 
In ſuch, and the like Cafes as theſe ( the Matter be- 
ing heard upon Bill and Anſwer, and the Proafs of Hearings. 
Witneſſes read) the Court may (without any regard 
to Form or Miſpleading, ſo as the Truth, aliis wits & 
modis, may be diſcovexed,) proceed to ſentence it ac- 
cording to Equity and good Conſcience. 

All Perſons able in Law to ſue or be ſued, may in Farties. 
this Court ſue or be ſued, tho not in all Caſes. And 
Relief may be, and is often given againſt, or far au 
Infant in this Court; touching which Matters, Tee Infants: 
the proper Chapters or Titles hereafter. 

But Note, There are certain general Rules to be oh- | 
ſerved by this Court, which even in Matters of Equi- Abſolute 
ty, do limit and reſtrain its extraordinary and ahſo- Power of H 
Jute Power; and therefore tho' this Court.hath Juyiſ- quiry e- 
dition of Infants, Lunaticks, Ideots, Charitable U- ſtrain'd. 
ſes, Ce. yet ſeeing divers Statutes haue altered, relirain- Reſtraind by 
ed, or enlarged upon its Power in ſome Particulars in 8 
thoſe Caſes, chis Court is to exerciſe its Power ſo far "ny 
only as ſuch Statutes do direct, and no further. Chanc. 

Caſ. 136. and where the Chancery (according to Rule) Relief dire, 
cannat relieve in a juſt Cauſe, the Parliament will ed bythe Pace 
give ſpecial Diꝛections for Relief therein. A 205. liament. | 

The Court of Equity is a proper Interpreter af 2 Court of E- 
Statute ; But that the Chancery cannot belp in Equi- quity Inter- 
ty againſt an Act of Parliament. 1 Chanc, Caſes, 36. Pieter of a 
ity conſiſts purely in Action, and is only attain- — 
able oceſs in a Court of Equity, Id. 208. 44. COONEY 


. none —U—U[—ùZ 
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Where Equi- Where Equity creltes the Eſtate, it ſhall be guided 
ty creates the by Conſcience. Id. 236. Norcliff againſt Worſley, 1 Kol. 
Eſtate. Abr. 379. Tel. 7. 2. Kol. Rep. 436. 3 Vent. 350. Hard. 96. 
He that will He that will have Equity to help where the Law 
have Equiry cannot, ſhall do Equity to the ſame Perſon, againſt 
muſt do it. whom he ſeeks to be relieved. in Equity, Id. 97. See 
this Particular treated of afterwards. 
Where the If a Suit be in Chancery for a Debt for Rent by 
Defendant Leaſe Parol, or ſimple Contract, and beginneth with- 
in Court may in Time of Limitation, and be diſmiſs d after the time 
take Advan- of Limitation, the Court will not order the Defen- 
tage of the dant to take no Advantage of the Statute of Limitati- 
Stat. of Li- on. But if in ſuch Suit the Party be Raid by Act of 
— Hoes and Court, as by Injunction, &c. it's otherwiſe, for the 
ere not. Act of the Court ſhall do no 3 as in Caſe of 
Demurrers at Common Law, 2 Chen. Caſ. 217. 
Some Advar- When the Defendant hath Judgment in Chancery, 
tages at Law. he ſhall have the ſame Advantage as at Law. Id. 225, 
PE Hill 28 and 29, Car. 2. inter Sims & Urry. 
Equity will The Common Law relieveth not particular Cafes 
relieve a= againſt a. general Rule, yet Equity doth ; ſo as the Ex- 
gainſt a gene- ample introduces not a general Milſchict. 1d, 93. 
ral Rule. And in Chancery every particular Caſe ſtands on 
Where Law jts own particular Circumſtances, and he that hath 
and Equity only a Title in Equity, ſhall not prevail againſt him 
— —_ that has Title both in Law and Equity. Id. 213. Sir 
*gpind Equi- Hugh Windham againſt Lord Richardſon. 
— A Penalty can never be demanded in Equity, the 
Where a Pe- YC ory : 7 
nalty cannot Party performing that for which the Security or Pe- 
be demanded Nalty is given, 2 Chan. Caſ. 88. Paſ. 34. Car. 2. Heie 
in Equity. ' cont. Hele. | 1 | 62) 
Conveyances No Conveyance is to be ſet aſide in Chancery, that 
to be ſup- can be ſupported by a reaſonable Conſtruction. 
ported. 2 Chan. Caſ. 51. Duke of Norfolk's Caſe, © © 
Chancery Chancery not unlimited or unbounded by any 
how limited. Rules, but limited by Precedents and Practices of for- 
OH mer Times ; and it is dangerous to extend its Autho- 
rity further. 14. 95. in the Caſe of the Earls of Bath 
and — | 
Whine That a Court of Equity may do great Things, but 
Coure of E. they cannot alter Things, or make them to operate 
quity may Contrary to their eſſential Natures and Properties. 
help, where Id. 67, in the ſame Caſe, | 
not. | 2 


That 
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That a Power of Revocation ſhall not extend fur- Power of Re- 
ther in Equity than the Law will carry it. That the vocation, how 
Law hath been liberal in expounding Powers of Re- <xpounded, 
vocation favourably, and that where the Law ex- Oc. 
pounds a Thing according to an equitable Couſtitu- 
tion, there is no Reaſon for Equity to extend it fur- 
ther. Id. 126. Neither is any Revocation good in E- 
quity, that is not good in Law, unleſs there be a It not good ia 
particular Intention in the Perſon to revoke, or he Law, neither 
be hindred by Fraud or Accident. Id. 108, 109, in the in Equity. 
{ame Caſe. 

Equity rais'd out of a Deed which was not proved, Equity raiſed 
upon Colour of Equity for Want of the Decd, 1 Chan, our of a Deed 
Caſ. 47, 48. Kinaſton cont. Maynnearing, Paſ. 16 Car. 2, which was 
but it was conceived very hard, for the Court to raiſe not proved. 
an Equity out of a Deed when it was not proved. ib. 

Where an Act is dove, tho in Time, or other Cir- Pe fect in Cir- 
cumſtances, not done well, the Defect, in ſome Caſes, cumſtances 
may be ſupplied in Equity, 2 Chan. Caſ. 30. Alſo Ac- ſupplied. 
cidents are a proper Object of Relief. ibid. Acciden's 

But Chancery will give no Aſſiſtance to diſcover, No dilcovery 
in Prejudice of the King's Charter. 14. 95. inter Brooks in prejudice 
_ Brodley. Where there ſhall be a Diſcovery ſee of the King. 
after. 

Such Matters as have been formerly examined in Matters heard 
the Exchequer, may be re-examined in the Court of in the Exche. 
Chancery. 1 Chan. Caſ 156. Eſpecially upon a Diſmiſ- quer re-<xa- 
ſion there without Prejudice in Law or Equity. mined here. 

And ibid. 201, in the Caſe of Yanbrugh and Cock, And Judg- 
the Lord Keeper declared, That Judgments and Sen- ment in other 
tences given in the Eccleſiaſtical Courts, were as ſub- Courts ſub. 
ject to the Equity of this Court, as Judgments in the J<< to this. 
Courts of Common Law. 

Thus we find that Judgments given in any Court 
whatſoever within this Kingdom, except the Parlia- 
ment, may be controuled by the Equity or abſolute 
Power exerci ſed in this High Court of Chancery 

But here I think fit to obſerve what a fam'd Lord g1:fmers, 
Chancellor once ſaid touching this Matter, vis. That - 
Equity or Conſcience is ſo to be regarded by this Court, that 
the Laws of the Kingdom be not neglected; for they ought 
to meet and join in uno & codem Tertio, in 4 certain 
Third, id elt, The Moderation of Extremity: For elle, as 

1 | 23 7 extream 
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1 extream Juſtice is often the higheſt Injuſtice, ſo ex- 
| | tream Equity will be little better than Iniquity, and 
Conſcience it ſelf be Unconſcionable. 

Ci tes denied And therefore this Court will not relieve a Man 

| | Relief. againſt an expreſs Maxim, or the Reaſon and Policy of 

N the Common Law. 1 Koll. Abr. 375, 376. | 

Executors, As an Executor or Adminiſtrator cannot be charg'd 

Se. in Equity for a Contract made, or a Tort done by the 
mg for _ ay Remedy * — & Chan, 

es, 303, zog. Vide Moor, 556. 1 Abr. 376. 
- Nor on ht 5 2 = Adminidirator — be 
compell d in a Court o ity to pay Legacies before 
Obligations forfeited ; for dine is againſt the Order of 
the Common Law. 1 Roll. Abr. 376. 

And in 1 Koll. Rep. 338, tis adjudged, That one 

Jointenants, Jointenant cannot ſue his Companion in Equity for 
the taking of all the Profits, becauſe tis againk a 
Maxim In Law. ide 1 Sid. 33. 2 Kol. Rep. 434. 

| And in Winch. 72, No Reſief ſhall be in Equity a- 

Survivors. £anſt a Survivorthip, unleſs there were an expreſs 
Agreement made to the contrary, during the Lives of 
the Parties. | ; | 

Aﬀignees. Alſo the Aſſignee of a Covenant cannot ſue in E- 
quity to have the Benefit of the Covenant; for it 1s a- 
_ a Maxim in Law to aſſigu a Covenant. 1 Koll. 
Abr. 376. 

Infants. And if an Infant ſells Lands for Money, and pur- 
chaſes other Lands with the Money, yet this ſhall not 
be help'd in Equity; becauſe an Infant is diſabled by 
Law to make tuch Sale. ibid. 

Full Age. And if one of full Age do by his own AR diſable 
himſelf or another from doing a Thing which is for 
his Benefit, he ſhall neither be relieved in Law nor 
Equity. As, | 

Own AQ. If one of full Age makes a Leaſe for Years, of 

8 25 Land wherein he hath no Rtght, and afterwards pur- 
chaſes the ſame Lands, neither he nor his Heirs thall 
avoid this Leaſe, either in Law or Equity. 

Kew Corpes. s if one who is Non compo: aliens Lands, this ſhall 

l ; not be reſtored to him by Chancery upon a Matter of 

Equity, becauſe againſt a Maxim of Common Law. 

1 Kol. Rep. 219. ns 


Alſo 
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Alſo Relief has been generally denied by this Court, 
in the Inſtances following, viz. 8 

Suits gronuded upon Wills Nuncupative, or Leafes Parol Wills; 
Parol. | Leaſes. 
K Alſo verbal Agreements not executed on either Agreements. 

art. 

Perpetuities of all kinds, either by Common Aſſu- perpetuities. 
rances, Statutes acknowledged, or the like, for they 4 
fight againſt God. 8 

Reverſrons or Remainders limited or veſted in the Remainders. 
Crown to defeat Purchaſors. 
Brokages for Marriages, and Suits to re-have tlie Brokages. 
Money, | ana or wooing Gifts preſented. | 
Contracts upon Caſual Morts, or upon Returns Contracts. 
from the Eaff or Weſt Indies, &c. Alſo all uſurious 
Contracts and ſimoniacal Bargains. 

A Man ſteals his Wife againſt her Friends Conſent, Marriages 
and after ſued for her Portion here, but was dilmiſs'd, 
the Lord Chancellor 2 ſaying, He that ſeals 
Fleſh, let him provide Bread. how he can. Bagnal con. 
Laugton. Mic.g. Fac. I. 

If two ſubmit to the Award of F. S. of all Con- Awards. 
troverſies, who makes his Award but of Part of the 
Matter ſubmitted, ſo that it is void in Law, this ſhall 
never be made good in Equity. 1 Kol. Abr. 377. 

Nor will Country Awards, tho' made upon the 
voluntary Submiſſion of the Parties, if made without 
any Order or Reference of this Court, be ſupported 

ere. 

A Court of Equity cannot compel an Executor to Rrecutos 
perform a Decree made there againſt a Teſtator, before 
a Statute acknowledged by him, 1 Kol. Abr. 377. Statutes. 
And per Kall. Ch. Juſt. An Obligation becoming due Obligations. 
after the Death of the Feſtator, ſhall be ſatisfied before 
a Decree in Chancery, Stile's Rep. 38. Pratt. Regiſt. 585. 
If a Man in Conſideration of 1001. or other Sum of Heir, &.. 
Money, aſſumes to make a Leaſe for 21 Years, and 
dies, his Heir is nat compellable in Law nor Equity 
to perform the ſame, 1 Roll. Ar. 377. 


This Court will not relieve Eſtates derived under Conceal'd Ti | 


concealed Titles, the Lord Egeroon ſaying, That as ſuch tles, Cc. 
Titles began by the Rigoar of the Law, ſo let them be main- 
tain d by it if they can, And he uſed to ſay, there 

- were 


N egligence, 


Preſent Pra. 
Qice. 


Bond loſt. 


Judges con- 
ſulted. 


Equity a- 
gainſt Equi- 
ty. 

Secret In- 
tents. 


1 Chan, Coſ. 


ances, Grants or Wills, the Rule laid down in the 


4 H. oY 4 ; x 


Ok the Jurisdicfion and Authozity 
were three Things which he would never relieve in E- 
uity, viz. Long Leaſes, as for 1600, Years, Cc. Na+ 
ed Promiſes, and Concealed Titles, Vide Lit. Rep. 3. & 
Godb. 192. 3 | 
And 'tis held in 26 E. 4. 6. b. That if a Man comes 
to be remedileſs at the Common Law by his own Ne- 
gligence, he ſhall not be relteved in Equity; as if he 
pays a Statute or Obligation without an Acquittance 
or delivering up of the Statute or Obligation. . 
And yet by the preſent Practice of this Court, in 
ſuch a Caſe elief is uſually given: and where it ap- 
rs that Bonds or other Specialties are paid or ſatiſ- 
ed, this Court does often decree them to be deliver- 
ed up or cancell'd. Vide Hard. 23. 1 Bulſt. 158. Lat. 
24, 146. WE | 
But if a Man loſes his Obligation, in which ano- 
ther is bound to him, he ſhall not be relieved for this 
Debt in a Court of Equity. 1 Rob. Abr. 375. Latch. 146, 
148. But ſee 1 Chanc. Ca.. 78. this is doubted. 
And by Dodderidge and Chamberl. in 2 Roll. 4 434, 
in Times paſt, the Chancellor uſed to ſend for the 
Judges to know when Equity ſhould be admitted a- 
gain(t the Common Law, and when not. , 
And in all Caſes where there is Equity againſt Equi- 
ty, that Equity which is moſt conſonant to the Rules of Law 
ought to prevail. 
And therefore in the Conſtruction of all Convey- 


Caſe of Cox and Quantoct ſeems to be rational, That 
where the Intention is ſecret and not declared, it muſt give 
Way to the legal Intent. F 
And it may be proper alſo to conſider the Stat. 
4 H. 4 c. 22, which enacts, That whereas in Pleas 
real as well as perſonal, after Judgments given in the 
King's Courts, the Parties be made to come upon 
rievous Pain, i. e. by Subpena, to make new Anſwers 
thereunto, to the great Annoyance of the Parties, and 
in Subverſion of the Common Law; It is ordain'd,that 
after Judgments be given in the King's Courts, the 
Parties and their Heirs be thereof quiet until the Judg- 
ment be avoided by Attaint or by Error, if there be a- 
nyError, as it hath been uſed by the Law in the Time 
ot the King's Progenitors. Fay 
n 


of the Court of Chancery. 
And ſee the Obſervation and Inferences made u 
the Statute in Doctor and Student, Lib. 1. Cap. 18. 
Note alſo the Stat. 15 H. 6. + which enacts, 
That whereas divers Perſons have been greatly grieved 
by Writs of S«bpena purchaſed for Matters determin- 


able by the Common Law of this Land, to the great 
Damage of ſuch Perſons ſo vexed, and in Subverſion 


13 


Dr. and Stud. 
15 H. 6. c. 4. 


and Impediment of the Common Law, the King wills, 


That the Statutes thereof made, ſhall be kept accord- 


ing to the Effect of the ſame, and that no Writ of 


Subpena be granted, till Surety be found to ſatisfy 
the Party ſo grieved and vexed for his Damages and 
Expences, (if ſo be the Matter cannot be made good 
which is contain'd in the Bill) And Quere, Whether 
the enacting Part of this Statute does antwer the Abuſe 
ſet forth in the Preamble, and vide Stat. 37. E. 3. c.18. 
& r7. R. 2. c. 6. &c. ante p. 4. And ſee the Book 
Caſes in 4 H. 7. ſo. 4, & 5: 42 A 15. 12 E. z. 
Bro. Furiſdiftion, 102, 39. E. 3. 14. Bro. Fudgment, 
13. 33 H. 6. 37. H. 6. 13, 14. Fitz. Barr. 75. Bro. 
Conſcience, 4, Cc. 9 E. 3. 53, b. 22 E. 4. 37. 2 K. 3. 
9. 10 H. 7.4. 27 H. 8. 15, 16. 8 E. 4. 66. 11 E. 4. 
b. 9, Cc. ä 


Queres 


Note, Tis ſaid this Court will not retain a Suit by Note. 


Engliſh Bill, unleſs it be for a Matter of 101. Value, 
except in Cafes of Charities, nor under the Value of 
40 5. per Ann. in Lands; except it be for a Rent-Ser+ 
vice, which, tho' never ſo ſmall, may be retained here; 
becauſe the Land out of which it is paid, being of 
Value, may eſcheat. 


CHAP, 


N * 83 


| | x6 Df the Ohe of Lo Chancelloy, 8c. 
1 * 1 an — A 
| f Of the Oflice of Lord Chancellor, its An- 
_ | tiqnity and Authority here in England; 
|| and of the other Officers and Arten- 
| | dau on this Conrt. 
Lord Chan» 


cellor the Su- T _ Lard Chancellor, os Lord Keeper, being the 


| doe. pream and only Judge in this Court; for all 
1 Onders and Decrees in Petr Equity here are em 


i tred as made per Cantellariuns or per Curiam, tho 
nqunced by the Maſter of the Rolls or any of the 
| Jndges (they being in that particular only the Chan- 
1 cellox's-Subſtivutes or Deputies) it may be neceſſary in 
Ln. 1 to give ſome Account of the Antiquity 
”, un and ity os this great Officer here in England. 
þ yup. in vi- As to his Amiquity, 8 the Abbot of Croy 
| 18 Edvardi ſe. land is expreſs, That King Edward the Elder, about 

vierte, Nc. Tear 920, made Thurketil, a Predeceflor of the ſame 
Amo 920. , Abbot, his Chancellor, ut quecungue Negotia Tempor a- 
hea vel eee Reg Julicium expect abam, tins (Twr- 
her#lhi Confilis & Detreto (Nam tante fidei & tam wro- 
umi Ing enii- tenehatur) omnia watt arentur & tractata ir- 
reſragabilem ſententiam ſortirentur. Which ſhews not 
only the Antiquity, but alſo the abſolute Power and 
b Authority of this Chancellor in Decreeing ſuch Cau- 
L ſes as were brought by Appeal to the King himſelf; 
and thercin he ſeems to have the King's Conſcience or 
Judgment, both in Spirituals and Temporals, delega- 
15 ted to him. And the ſame Ingulphus ſays, He alſo 
1 | held this Office during the Reign of three of K. Ed- 


— — — 
” 


— —— — — —¼ — ————— — _ _— 
— 


vard's Succeſſors, viz. K. Athelſtane, K. Edmond, and 
955. K. Edred, who died in the Year 955. So that he muſt 
if have been Chancellor about 30 Years; | 

l Bid. in vits Afterwards in the Time of K. Ethelred, who began 
Etcbelredi, An- his Reign Anno 978, the Chancellorſhip was divided 
* 978. between three, vic. the Abbots of Ely, St. Aufins in 
Canterbury, and of Glaſtonbury, to be exerciſed by them 
akernately ; Ku Etheldred Hatuit & conceſſis — 
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Ecclaſia de Ely extunc & ſemper in Regis Curia Cancella- 
rii ageret Dignitatem, quod & aliis, viz. Sancti Auguſtin 
& 2 aſconie Eccleſiis conſtituit, ut Abbates iſtorum Cæno- 
bioram viciſſim aſſignatis ſuccedendo Temporibus Annum 
trifarie dividerint : So that the Abbot of Ely, or ſome 
Monk deputed by him, exerciſed the Office from the 
1ſt of February for four Months yearly, and the other 
2 2 St. Auftins and Glaſtenbury made up the twelve 
onths. 


And Mr. Selden in his Diſcourſe of the Office of Temp. Ethel. 


Lord Chancellor, is of Opinion, That in the Time of ii, 
King Ethelbert, who began his Reign Anno 860, one Ane 860. 
Augemandus bore this Office: for that in the Char- 
ter of Endowment of the Church of Canterbury, amon 
the Earls or Judges that ſigned it (for every Earl ha 
then Judicial Power) occurs theſe Words ; Ego Auge- 
mandus Referendarins ſubſcripſs, where he thinks the 
Word Referendarias may well ſtand for Cancellarins ; 
for that both thoſe Words, as they are uſed in the Code, 
and Novells, and in the Hiſtory of the * Empire, 
ſignify an Officer who received Petitions and Suppli- 
cations to the King, and made out his Writs, Orders 
and Mandates thereupon. Vide ante #4 2, 
Theſe Inſtances are ſufficient to ſhew the Miſtake Temp. Ed. the 
of thoſe who begin the Name and Office of Chancel- Confeſſor. 
lor with the Conqueſt; and I ſhall add only one more, 
but of unqueſtionable Authority, In the Charter or 
Patent granted by King Edward the Confeſſor to the 
Church of Weſtminſter, after the King, Biſhops, Ab- 
bots and others had ſigned it, comes this, viz. Ego 
Rembaldus Cancellarius ſubſcripſi; and all ancient Hi- 
ſtorians agree this Rembaldus to be a Perſon immedi- 
ately attendant upon the Perſon of the King, and not 
an Archbiſhop or Biſhop's Chancellor, as ſome of late 
have ſuggeſted, | 
As for the Chancellors under 1 M. 1. and ſince, I 
ſhall not, mention them in this Place, they {my oe 
found in Sir William Dugdale's Chronica Series at the End 
of his Origines Faridiciales or in Mr. Selden's Treatiſe 
of the Lord Chancellor of England: Only I ſhall here 
inſert ſome Teſtimonies of ancient Hiſtorians touching 
this Office and the Greal Seal of England; whereof Mar. fm. 
due ſaich, Cancellarii Dignicas 2 11 — (for ihe Timmy. ew. 3s 
Cal 
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Gervaſins Til. 
burienſss, lib. 1. 
cap 2. 

Temp. H. 2. 


The Great 
Seal under 
the Cuſtody 
of the Chief 


Juſtice, Trea- 


ſurer sud 


Chancellor. 


Vice Chan- 


celler. 


Of the Office of Low Chanicelloy, &c. 
chief Juſtice was Primus) 4 Rege in Regnd habratxr ; ut 
altera parte Sigilli Regii quod ad eat perthiet cuſtodiam 
propria ſignat Mandat a; nt Capella Regia in illius ft 
Diſpoſitione & Curi; ut vacantes Archiepiſcopatus, Epi 
copatus, Abbatias & Baronias radentes in manus Regis ſu- 
ſcipiat & conſervet; ut omnibus Regis Confiliis, etiam non 
vocatus, accedat, &c. | | 

And another Author writing about the fame time 

ſays, Cancellarius ſicut in Curia Regia, fic ad Scaccarium 
mag nus eſt ; adeo ut ſine ipſius Confenſs vel Cynſilio nihil 
mag num fiat, wel fieri debeat : verum hoc habeat Officin 
dum re ſidet ad Scaccarium; a ipſum pertinet Cuſtotlia Si- 
gilli Regi quod eff in Theſanro, Jet inde non recedit, niſi 
cum Præcepto Fuſticiarij Ci. e. the Chief Juſtice of Eng- 
land, who was then his Superior) ab injeriori ad ſupe- 
rius Scacrarium à Theſaurario vel Camerario deſertur ad 
explendum ſalum Negotia Scaccarii; quibus perattis in Lo- 
eulum mitiitur, & las 3 Cancellario confignatur, & 
fic Theſaurario traditur cuſtadiendns : Item cum neceſſe 
Juerit, fie e ſub omnium ocul is Cuncellario offer, 
nunquam ab ipſo vel ab alio alias offerendus, Item ad ip- 
Jum pertinet Rotulor qui ſunt de llaria Guftodia per 
ſuppo ſit am per ſonam. 
From which Paſſage may be obſerv'd, That the 
Chancellor ar rhis Time was of great Authority in the 
Exchequer, but inferior to the chief Juſtice. 20h, That 
the Treaſurer had the Cuſtody of the Great Seal, but 
ſealed up in a Chelt in the Treafury with the Chan- 
cellor's own Seal, 3dly, That it could not be brought 
thence into the Exchequer by the Treaſurer or Cham- 
berlain, but by the Chief Juſtice's Warrant, ſo that 
the hief Juſtice, Chancellor and Treaſurer ſeem at 
this Time to have been Cheques on each other touch- 
ing the Cuſtody of the Great Seal; which by M. 
Paris is call'd Sigillum Regni: For it was the wiſe 
Caution of Antiquity never to commit the Cuſtody 
of tlie Inſgnia of ſo great a Truſt to the Perſon who 
was to exerciſe it, but only during the publick Exe- 
cution of that Truſt. i 

And 1 am of Opinion, that even in the Time of the 
Saxons, there were Vice-Chancellors or Keepers of the 
Seal as well as Chancellors, the former having the 
Cuſtody of the Seal, but not the Power to uſe it ; * 

wy the 
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the latter having the Power of uſing it, were not per- 
mitted to have the ſole Cuſtody of it; and ſuch a. 
Keeper or Vice-Chancellor ſeems to be that ard 
who in the Time of the Confeflor ſign'd a Charter 
thus, Ego _ Notariat ad vicem Rembaldi Reyis 
Dignitatis Cancellarins U Fun, ; and ſeveral others 
in our Hiſtories are called Vicecancellarii, whoſe Office 
was to keep the Greal Seal, as Matt. Paris ſa ys, Oni 
Cuſtodiam Sigilli Regii acciperent, Cancellarii Vices afturi 
& Officium. _ 

I hires if their Opinion be true that hold, there 
were no Deeds ſealed before V 1. there could be no 
Lord Keeper, in its proper Senfe, before there were 
Seals in Being But I think it has been prov'd beyond 
Diſpute by Mr. &ymer, and others, That the Charters 
or Grants both of Saxen and Daniſh Kings were fealed 
long before the Time of W. x. | 

And I think it as plain that from the reputed Con- 
queſt to the 23d of H. 3. the Office of Keeper of the. 
Seal was diftint from that of the Chancellor ; and 
there ſeems to be a great Difference in their Hection 
or Creation, as well as in their Power and Authority: 
For whereas the Keeper was ever ſolely at the Nomi- 
nation of the King, 'twas otherwiſe of the Chancellot, 
who often was elected or nominated by the Parlia- 
ment. Alſo whereas the Chancellor was ſworn at his 

ntrance into Office, the Keeper never was; and the 
Reaſon was, for that the Chancellor had a Judicial 
Power, the Keeper only Miniſterial, ce. 

And therefore we find, that in the Reign of H. 1. 
when Randulph was made Chancellor, as is fuppoſed, 
by Conſent of the Kingdom, one Richard the King's 
Chaplain was ſubſtituted as Keeper of the Seal under 
him. Vide Hen. Hunt, fo. 218. b. and Flores Hiff. in 
Ann 1112, in Bibl. Cotton, fo. 4. And tis evident, 
Walter de Gray was Chancellor during the whole Reign 
S King Fobn, and yet Richard de Mariſco, call'd in 
the Seal. But note, Hiſtorians often confound Chran- 
ceflor and Keepers one with the other. © © 
'Tis true, ſometimes the Offices of Chautel lor and 
Keeper were united in one Perton, who then was bott 
a Judge and a Minifter ; ar” this was the Gale of 

2 alp 
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Kee pers of 
the Scal. 


Din from 
the Cnancel- 
loc, 


Temp. a. f. 


Temp. Jobannis 


n Charter, Richard Harriſfer, was Keeper of Regis. 
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Temp. H. 3 


Two Lord 
Keepers, Cc. 


Offices of 

Chancellor 
and Keeper 
united, 


preſs d by the Delivery of the Great Seal, viz. (Tali 


lor Nevil, eee the Cuſtody ot the Greal Seal 
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Ralph Nevil, who being, 11 H. 3. made Chancellor 
for Life by the Parliament, the King afterwards, 15 
H. 3. gave him the Cuſtody of the Great Seal ; but 
Anno 22. H. 3. the King took away the Seal by Force 
from him, and gave the ſame to Geofry the Templar 
and John Lexington : But the King could not deprive 
him of his Judicial Authority, for he continued Chan- 
cellor till his Death. So that in this King's Time there 
was a Lord Chancellor and two Lord Keepers «no & 
eodem inſtanti. Vide Matt. Paris 474. | 
And ſee Mat. Weſtminſter, Anno 45. H. 3. his Cen- 
ſure, Quod Rex conſtituit Walterum de Merton Cancella- 
rium inconſulto Baronagio; and the ancient Entries ge- 
nerally are Talis) 7 6h Yo 5 or in-Cancellarium An- 
lie electus eſt, or a Baronag io nominatus, or in pleno Par- 
iamento, or per Regem & Parliamentum conſtitutus: 
whereas the Lord — Authority is always ex- 


Die) Sigillum fuit ei liberatum à Rege, &c. 

I conteſs oftentimes the ſame Perſon that was elect- 
ed Chancellor, is ſaid to have the Seal delivered to 
him at the ſame Time by the King : And Mr. Selden 
in his Diſcourſe of the Chancery, p. 23. is of Opinion, 
That theſe Offices were united by Act of Parliament 
the ſame Year that Chancellor Nevis died, i. e. 28 H. 3. 
thus, viz. Si aliqua interveniente occaſione Dominus Rex 
abftulerit Sigillum ſuum à Cancellario, quicquid fuerit in- 
terim figillatum, irritum habeatur & inane, deinde Can- 
cellario fiat reftitutis. | 


But that Act I believe reſpected only the Chancel- 


as well as Chancellorſhip committed to him by Con- 
ſent of King and Parliament, yet the King afterwards 
violently took it from him, and diſpoſed of. ĩt to other 
Perſons till the 28th of his Reign, when he ſeems to 
have been reconciled, and reſtored. the Seal to him, 
and thereupon that Act paſſed. * 
For in the Reign of ſucceeding Kings we find thoſe 
Offices often divided between ſeveral, and ſometimes 
conjoined; and ſometimes a Lord Keeper only had 
both Powers in him; but no abſolute Conjunction or 
Declaration that the Officers were the ſame was made 
till the. Time of Sir Nicholas Bacon Lord Keeper, when 


by. 


| 

- 
) 
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by the Stat. 5 Eliz. cap. 18, tis enacted, That the Com- 4 Inft. 87. 
mon Lam of the Realm is, and always was, and ought 10 Stat. 5 Elix. 
be taken, That the Keeper of the Great Seal of England . 28. 


for the Time being, hath always had, uſed and executed, 
and of Right on br to have, uſe and execute, and from 
henceforth may have, perceive, take, uſe and execute, as 
of Right belonging to the Office of the Keeper of the Great 
Scal of England for the Time being, the ſame, and like 
Place, Authority, Pre-eminence, J ft ion, Execution 
of Laws, and all other Cuſtoms, Commodities and Advan- 
tages as the Lord Chancellor lanfully » ſed, had, or ought 
to have, uſe and execute, as of Right belonging to the Office 
of Lord ancellor, to all Tntents, 8c. as if the ſame 
Keeper of the Great Seal were Lord Chancellor of Eng- 
land. ene 

So that a Lord Keeper has now all the Powers, Pri- 
vileges, Sc. of a Lord Chancellor; and though for- 
merly there are Inſtances of ſome Grants of this Of- 
fice by Letters Patents, yet he now receives his Au- 
thority by the Delivery of the Great Seal only, with- 
out any Grant or Patent for the ſame, there being 
only an Entry made in the Cloſe Rolls in Chancery 
of the Day and Time he received the ſame, and who 
were prefent. | 

The Lord Chancellor or Lord Keeper in his Judicial 
Capacity hath divers Aſſiſtants or Aſſociates, vis. the 
Maſter of the Rolls and the Judges of the Common 
Law, whom he often deputes in his Abſence; allo 
the Maſters in Chancery, ſome of whom conſtantly 
{it in Court on the ſame Bench with him, though at 
a convenient Diſtance, And beſides theſe, if it be in 
Matters of Difficulty, or wherein the Common Law 
is concerned, he often calls one or more of the Chief 
Juſtices and Judges to aſſiſt him in giving his Deeree, 
though in ſuch Caſes they can only give their Advice 
or Opinion, but have no Share of the Judicial Autho- 


rity, and therefore he often decrees contrary to their 
Opinion. Vide the Caſe of the Duke of Norfols. 


The Maſter of the Rolls is at this Day eſteemed a Ma 


His Aſſoci- 
ates and Al 
ſiſtants. 


ſter of the | 


Judicial Officer of this Court ; for beſides what he Rolls. 


does as Aſſiſtant to, or Aſſociate with the Lord Chan- 

cellor when preſent, or as Deputy to him when ab- 

lent; he alſo has certain Oy aſſigu d him to _ 
3 an 


Not a Judge 
without Spe- 
cial Commil- 
ſion. 


How Judg- 
ments are en- 
tred. 

/ 5 


His Offices, 


Houſe, 


Name. 
. » 7 
- < ® . 
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Judgment is entred as given per Cancellarium ; and if 
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and decree, which he uſually doth on certain Days 
appointed, being aſſiſted by one or more Maſters. in 
hancery, either at his own Honſe, or the Chapel 
of the Ralls adjoining; and all ſuch Orders and 
Decrees as are made by him, are drawn up and en- 
tred as made per Curiam. 
But it is ſaid the Maſter of the Ralls hath no lawful 
Authority to be a Judge in Chancery in the Abſeuce 
of the Chancellor, nor to hear and determine Cauſes 
at his own Houſe or the Nr of the Rolls, as he 
commonly does, unleſs he is thereunto authorized by 
ſpecial: Commiſſion under the Great Seal; much 
leſs may any of the Maſters in Chancery pretend ta 
any Authority as Judges in that high Court without 
ſuch Special Commiſſion; and that the firſt Prece- 
dent of ſuch Commiſſion was when Cardinal Walſey 
Ws Chancellor. Vide Co. Preface to the zd Report, 
0. 5. 4. 
And that when the Judges are Aſſiſtants to the Lord 
Chancellor. in his ordinary Juriſdiction, viz. when he 
proceeds according to the Rules of the Common Law, 
as in Caſes of Scire Facias's, to repeal Patents, &c. 
then the Judgment is to be entred in this Form, Per 
quod de 9 Juſticiar, &c. conſiderat fuit tunc 
& ibidem, &c. Vide & Co. 23, a. But when he proceceds 
according to his abſolute Power, i. e. in all Matters 


of Equity, then though aſſiſted by the Judges, the 


it be by the Maſter of 
ans: 
Alſo by Vertue of his Office he is the Chief of the 
Maſters in Chancery, and chief Clerk of the Perty- 
Bag, and his Title in his Patent is Clericus Parue Ba- 
ge, Cuſtos Rotulor, & Cuſtos Domus Canverſor, the 
Houſe where he reſides being called Domus Converſor', 
becauſe 1t was formerly appropriated to the Habita- 
tion of ſuch Fews as were converted to Chriſtianity, 
and which was afterwards by King Ed. 3. on his. ba- 
niſhing the Jews, applied to the keeping of the Rolls 
2 Records in Chancery, and therefore called, The 


b. — ; 

Indeed anciently he was called The Clerk of the 
Rolls, as in Forteſeue, cap. 24, &c, and ſo is he called th 
„ 1 5 , WS Ti 0 vw 12 b TIC 


Rolls, then tis entred as per 
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the Stet. 12 K. 2. c. 22. and by other Statutes, but 
none Mfr o the Ralls, till 11 ——_ c. 18. and y 2 
ibid. cap. 15. he is called «Ahn. "Lat of Clerk of 15 


Rolls, and — that Name takes an Oath in open Court, 
which Oath was appointed by Stat. 18. E. 3. 


* Yau (hall ſwear, That well ell gpd. faithfully you Oath. 
* ſhall ſerve guy 398 reign Lock the King and his 
c People in the Office of Clerk of the Rolls i jo Chan- 
* cery, to which you be attitled; you ſhall not 
„ aſſent to, or . the King's Diſheriſon nor Yide Keble"; 
* Damage to your Power; nor (hall you (En or pro- Star 18 E. 3. 
cure to be done oy. Fraud to any Mans Wrong, fe. 111, 
&© nor any Thing to touching the Keeping of the Great 
4 Seal; and you ſhall den d co counſ in Things that 
© touch the King & ſhall be thereunto re- 
5 „ quired z and the ule yo hall know 2 
&© ing the King, ye you ſ — and if you 
” „ the King's Dulhe an, e amage or Fraud 
* to be done upon the Things which touch the 
E Keeping of the Seal, Joy {hall put your lawful Pow- 
© ex to 8 amend it; and if you cannot do the 
„ ſame, you ſhall certify the Chancellor or others 
% which may do the fame to be amended to your In- Vide poſt. p. 3t, 
ws TW As God jeu help, &c. ou 


And by the ſaid Stat. 12 K. 2. he is wage amongſt Stat. 12. R. 2. 
the chieteſt Officers and Magiſtrates of the dom c. 2. 
by the Name of Clerk of the Rolls, a & belges | 
ces of either wee viz that of the 1 
Treaſurer, Privy-Seal, Steward of the King 
Lord Chamberlain, "Gler} f the Rolls, 1 
Glad bo the Naming of Juſtices of the Þ eace. She 
nd te {worn to the ſame faitl 
— A 


And by Virtue of his Office he a General 4 Conſervator 
ſervator of the Peace throughout che Kingdom, and of the Peace. 
his Name is accordingly nien in all the Commit. 
— 7 Peace for t 425685 e But tis ſaid 
he taket h Recopnizances, and iſſueth gut Procels of the 
Peace, &c. not as incident to his Ocker, but but by Pre- 
ſcription. But Qugre if this be not incident to his 
Othce as Juſtice of Peace. id Lambard's Faſt. lib. 1. 
5. 12. of And 


p 
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_.. 
Stat. 14. H. 8. 
c. 8. 


| nh 


Stat.5 c 6. 
EA. 6. c, 16. 


— — —— — —.— — 
* - 


— — 
— — — 


— _ DR RR. 205 „ ID CD RRRSRTRRxTr . 


Maſters in 
Chancery. 


— 


Crown. 


Clerk of the 
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And by a Proviſo in the Stat. 14. H. 8. he hath the 
giving of the Offices of the Six chief Clerks 1n the 
Chancery. . : 

And note, by the AR againſt Buying and Selling of 
Offices, there is no Proviſo or Exception for the Ma- 
ſer of the Rolls; therefore as to theſe Offices Caveat 
Emptor. Vide 3 Rep. in fine, and 2 Cro. 269. That the 
Stat. extends to Offices in Equity as well as at Com- 
mon Law. | 

He is likewiſe at this Day Keeper of all Records, 
Judgments, Sentences and Decrees given in the Chan- 


cery. 
The other Aſſiſtants to the Lord Chancellor are the 
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Twelve Maſters in Chancery; of theſe the Maſter ok 


the Roll- is chief, as aforeſaid. Theſe ought to be 
either Barrifters at Common Law, or Doctors of the 
Civil Law, and their Buſineſs is to ſit in Court with 
the Lord Chancellor or Maſter of the Rolls, and to 
take Notice of ſuch References as are made to em, in 
order to be reported to the Court, which uſually are 
Matters of Account, Matters of Practice, or the State 
of the Proceedings; and to make their Report accord- 
ingly: Beſides which, they take or ſwear Affidavits, 
and ſometimes Deeds are acknowledged, and * 
nizances are entred into before them. Vide of theſe 
Officers, Fleta lib. 2. cap. 13. 
Next to theſe may be placed the Clerk of the Crown 
in Chancery: This is an Officer wholly Miniſterial, 
and 1s not employed in any of the Proceedings of E- 
uity here; for he is particularly appointed as chief 
urator or Guardian of ſuch Matters of the Crown 
as are tranſacted in this Court: And therefore by him- 
ſelf or Deputy is continually to attend his Lordſhip 


for forming ſpecial Orders, Commiſſions, and Acts of 


State wherein the Crown is concerned, either ordina- 
ry or extraordinary, viz, Commiſſions of the Peace, 
of Lieutenants of the Counties, of Juſtices of Aſſizes, 
Oyer and Terminer, Goal-Delivery, Niſs- Prins, 8c, 
with the Writs of Aſſociation, Dedimus Poreftatem, &c. 
thereupon. He alſo makes out all General and Spe- 
cial Pardons granted either in Parliaments or at Coro- 
nations, or otherwiſe, and Writs of Allowance there- 
upon. He likewiſe makes out all the Writs for elect- 

| ing 


Maſter of the Rolls is chief) who have many Clerks 
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ing of Members to Parliament, and into his Office all 
the Returns of ſuch Writs are to be made, and he 
often attends the Houſe of Commons to amend ſuch 
Returns of Members, as by their Orders are to be a- 
mended, Cc. He alſo makes out Writs of Execution 
upon Bonds, of the Nature of Statute-Staples, forſeit- 
ed upon the Act of 23 H. 8. c. 6. _— 

The Six Clerks are principally concerned in Mat- Six C'erks. 
ters of Equity, their Office is kept in Chancery- Lane, 
over- againſt the Rolls, wherein all Proceedings by way 
of Engliſh Bill and Anſwer unto the very Decree, and 
in ſome Caſes after the Decree, are tranſacted and fi- 
led: Alſo out of this Office iſſue ſome Patents that 
paſs the Great Seal, as Pardons of Men for Chance- 
medley, Patents for Ambaſladors, Commiſſions for 
Bankrupts, and ſome others. And all theſe Matters Under Clerks. 
are tranſacted by their Under-Clerks in the ſame Of- 
fice, each whereof has a Seat there, and whereof each 
Six Clerk has a certain Number as depending upon, 
or belonging to his Office, viz. about 10 or 12. 

The Curſitors of the Court, who were incorporated Curſitors, 
by Queen Elizabeth, by the Name of tht Four and 
Twenty Curſitors, amongſt whom the Buſigeſs that 
lies in the ſeveral Shires is ſeverally diſtributed. Theſe 
make all Original Writs 1n the Chancery, which are 
returnable in the Common Pleas, and all Writs of 
Entry and Covenant. 

The * — isa Place of great Note in this Court, Regiſter "and 
and hath ſeveral Deputy-Regiſters under him, who his Deputies. 
ſit in Court by their Turns, and take Notice of all 
Orders and Decrees made in Court, and accordingly 
draw up the Orders, which you muſt enter, and then 
have a Regiſter's Hand to it; and in that Office like- 
wiſe they file the Reports of the Maſters. 

Then there is the Matter of the Subpena-Office, and Subpzns and 
Clerk of Aſidavitt, where you file ſuch Afidavits as Lfidawit Ot- 
you uſe in Court, for without filing they are not ad- fice. 
mitted; 


The three Clerks of the Petty-Bag (of which the Petty- Bag. 


under them, and theſe Clerks have much Variety of 
Buſineſs that goes through their Hands, and requires ve- 


ry much Knowledge and Experience for the managing 
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Parliament. 


Pleadings. 


In Latin, 


Deeds. 


Privileged 
Perſons. 


Earolments. 
Examiners. 
Rolls. 
Uſher. 


Serjeant at 
Arms. 


Warden of 
the Fleet, 


Summons to 


Statutes, c. 


Clerks of the 
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This Office hath the making out of all Writs of 
Summons to Parliament, all Patents of Cuſtom 
Gagers, Controllers and Alnegers, all Conge d 870 
lier for Biſhops, all Liberates upon Extent of Stat. 
Staples, the Recovery of Recognizances forfeited, and 
all Elegits upon them. by” | 

To this Office all Offices that are found po, Mor- 
tem, are brought to be filed. And here are entred all 
Pleadings of the Chancery concerning the Validity of 
any Patent, or other Thing whatſoever which paſſeth 
che Great Seal. 1 25 ; 

And theſe Pleadings being according to the Courſe 
of the Common Law, are in Lin, although moſt of 
the reſt of their Proceedings, i. e. on the Equity-fide, 
are in Engliſh, And, 

If any Queſtion ariſe about the Acknowledgement 
of any private Deed between Subjects, which is ac- 


knowledged in Chancery before the Lord Chancellor, 


Lord Keeper, Maſter of the Rolls, or any of the Ma» 
ters in Chancery; and all Statutes and Recognizances 
taken before any Officers of this Court, to that Purpoſe 
deputed, are here proſecuted and tranſmitted hither. 
Alſo all Suits for or againſt any Perſon privileged in 
this Court, are proceeded in this Office. And laſtly, it 
is as a Hand whereby to tranſmit divers Things from 
the Riding-Clerk, and the Inrollment-Office, to the 
Chapel of the Rolls. See more hereof in the Chapter Qf 
Proceedings according to the Courſe of the Common Law. 

The Examiners are Officers of this Court, who take 
the Depoſitions of Witneſſes, and are to examine them, 
and to make out Copies of the Depoſitions. | 

There are likewiſe Clerks of the Rolls who ſit con- 
ſtantly in the Rolls to make Searches for Decds, Of- 

ces, Cc. and to make out Copies. 
The Uſher of the Court, who. hath the receiving 
and Cuſtody of all Monies ordered to be depoſited in 
Court, and payeth it back again by Order. 

The Serjeant at Arms, who carrieth rhe Mace before 
the Lord Chancellor or the Lord Keeper, and to whom 
any Perſons ſtanding in Contempt, are brought up 
by his Subſtitutes as Priſoners. 

The Warden of the Fleet attends likewiſe this Court 
to receive ſuch Priſoners as ttand committed by the 
Court. | _ 
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The Clerk of the Hanaper, or Hamper, is alſo an Clerk of the 
Officer of this Court, who of old was ſometime cal- Hamper. 
led Warden of the Hamper : His Office is to receive all 
Things due to the King for the Seal of Charters, Pa- 
tents, Commiſſions and Writs; as alſo ſuch Fees as 
are due to the Officers for enrolling and examining the 


me. 

He is obliged to attend the Lord Chancellor or lis Office. 
Lord Keeper every Day in Term-Time, and at other 
Times when the Seal is open, having with him Lea- 
thern Bags, wherein arc put all Writs, Patents, Com- 
miſſions, &c. after they are ſealed with the Great Seal; 
which Bags being ſcaled by the Lord Chancellor or 
Keeper with his private Seal, are delivered by this 
Officer to the Controller of the Hamper to be ditpoſed 
of by him as his Office requureth. ide infra. 

See in Fitzherb. Nat. Brev. Tit. Diſceit, fo g5. what 
Fees were payable into the Hamper upon Originals in 
Debt, or for Writs of Entry and covenant upon any 
Alicnation. And that for every Writ of a Plea of Fers or Fines 
Land which is a Precipe quod reddat, ( unleſs Writs of paid for Ori- 
Right Patent) where the yearly Value of the Land is ginals. 
five Marks, a Eine of 65. 8 d. ſhall be paid into the 
Hamper, and ſo according to that Rate tor any great- 
er yearly Value. 

But now the Courſe is, ſor every Original Writ in 

which the Debt or Damage amounts to more than 
40 l. to pay a Fine of 6 s. 8 d. into the Hamper; and 
10 from 40 l. to 100 Marks; and if 35. and 4 d. more, 
id eſt, 10 5. in the whole, from 100 Marks to 1col. 
And ſo 64. 8 d. for every 100 Marks, and 10:5. for 
every 1001, But unleſs the Debt or Damages ſhall 
exceed 40 l. no Fine is to be paid. 

And Vide Bro. Tit. Fine | Contempt, 50. That if Writ abated. 
the Writ be abated, the Plaintiff ſhall have a new 
Writ for the ſame Fine, which they call a Finer fecit. 
But quære if the firſt Writ be returned and filed, whe- 
ther a new Fine is not to be paid. And, nate, the 
Fine for an Aſſize is 40 5s. 7 C. 1. a. 

And fee the Caſe cited in 5th Cole's 1 2 43 b. 
In 23 H. 8. one Grey and Elizabeth his Wife being 
ſeized in Right of the ſaid Elizaberh of the: Manor ot 
Empoles in Weſthall in Com, Suffolk levied à Fine _ 


Aſſize. 


Fine levied. 


4 
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His Office. 
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of to Nicholas Bohun, and his Heirs, by the Name of 
the Manor of Empoles, and a great Number of Acres 
of Land, &c. which Manor, Lands, Cc. were valued 
at 20 Marks per Annum; ſo that the Fine in the Ham- 
per was 26s. 8 d. which was indorſed on the Writ 
of Covenant. And always the Fine pro Licentia Con- 
cordandi (which is called th: King's Silver, or the 
Poſt-Fine ) is the Fine in the Hamper, and half the 
{aid Fine more, and fo the Fine in the Hamper in that 
Cafe being 26z. 8 d. the half of that is 13 5. 4d. 
which in the whole amounts to 405. 

The Controller of the Hanaper is alſo an Officer 
in this Court daily attending likewiſe on the Lord 
Chancellor or Keeper in the Texm-Time and Days ap- 
pointed for Sealing. : 

His Office is to take all Writs, or whatſoever elſe 
{hall paſs the Seal from the Clerk of the Hamper ( as 
above is mentioned) ſealed up in Leathern Bags; 
which he afterwards opens, and counts the Number 
of the Writs, Patents, Commiſſions, Cc. therein, and 
takes ſpecial Notice of the Natures, Kinds, Qualities 
and Effects of what he ſo receives, and enters the ſame 
in a Book he keeps for that Purpoſe; together with 
all Duties belonging to the Queen, or ſuch Officers as 
are concerned therein, and then chargeth the Clerk of 
the Hanaper with the ſame. 

Touching the Clerk of the Faculties, it 1s provided 


by the Stat. 25 H. 8. cap. 20. (entitled, An Act for 


Exoneration of the King's Subjects from Exactions and 
1 heretofore paid to the See of Rome, Cc.) 
* That no Manner of Diſpenſations, Licences, Facul- 
* ties, or other Precepts or Writings hereafter to be 
granted to any Perſon or Perſons by Virtue or Au- 
* thority of this Act by the faid Archbiſhop or his 
*© Commiſfary, being of ſuch Importance, that the 
* Tax for the Expedition thereof at Rome extended to 
© the Sum of 41. or above, ſhall in any ways be 
" put, until the ſame Licence, Diſpenſation, Faculty, 
Precept or Writing, of what Name or Nature ſoever 
* jt be, be firſt confirmed by the King, his Heirs and 
* Succefſors, Kings of this Realm, under the Great 
Seal, and enrolled in the Chancery in a Roll, by a 
Clerk appointed for that Purpoſe, 2 
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Andin the End of the ſame Statute, amongſt the 
Fees to be taken and divided, it is ſaid, That if the 
« Tax be under 40s, and not under 26 * 8d. the 
& ſame Tax ſhall be divided into two Parts, where- 
©. of one Part ſhall be to the King, his Heirs and Suc- 
&« ceflors, deducting thereout 2 5. for the Clerk of the 
“Chancery for his ſaid Pains; and the other Part 
4 ſhall go to the ſaid Archbiſhop and his Officers; | 
* which ſaid other Part ſhall be divided into two 
« Parts, whereof the Archbiſhop ſhall have one, and | 
* his Commiſſary or Regiſter ſhall have the other, 

« equally to be divided between them 

“ And if the ſaid Tax be under 26 ys. 8 d. and not 
« under 20s. the ſame ſhalt be divided into two 
“ Parts, whereof the King, his Heirs and Succeflors 
e ſhall have one Part entirely, abating 2 s. for the 
* ſaid Clerk of the Chancery; and the Archbiſhop 
* and his Officers ſhall have the other Part, to be di- 

e vided into three Parts, whereof tlie ſaid Archbiſhop 
to have one Part, his Commiſſiry the ſecond Part, 
and his Regiſter the third Part. | 

And if the Tax be under 20 5. the fame ſhall be 
taken to the Uſe of the Commiflary, or Clerk of 
the ſaid Archbiſhop, and the Clerk of the Chan- | 
e cety, to be equally divided between them. 

Another Officer dependent on the Lord Chancellor, Clerk of the 
is the Clerk of the Preſentations ; concerning which Of. Preſcntati- 
fice we read, That the Lord Chancellor, by Virtue ons. 
of his Office, ſhall preſent to all the King's Church- 
es or Benefices, which be under the yearly Value of 
20 Marks, and be in the King's Gift in the Right of 
the Crown, and whereof the King is in ſuch a Man- 
ner Patron. | 8 A . 

But if the King have them by another col lateral 
Title, then the Chancellor or Keeper ſhall not have 
thoſe Preſentments, but the King ſhall have them; 
and yet thoſe Preſentments muſt paſs under the 
Great Seal. Plow. 528. 38 E. 5 3 F. N. B. 35 K. 

But it appears by 22 E. 4. 18. that it belongs to the 
| Chancellor virrute Offlcii, to preſent to all the King's 

Churches under the yearly Value of 40 Marks: And 
no doubt the Chancellor's Authority in this Behalf 1s 
wee IT | enlarged 
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enlarged by the Grants and Letters Patents of ſevetal 


of our Kings. + 4: 3a 

It alſo belongs to the Lord Chancellor, or Lord 
Keeper, to viſit all the Hoſpitals which be of the 
King's Foundation, or which were founded by any 
of his Progenitors; and ſo alſo the Free Chapels of 
the King, or of his Predeceſſors; for no Ordinary 
ſhall viſit them, but only the Chancellor; and if the 
Ordinary offers to viſit them, a Prohibition lies. F. 


| The Clerk of the Appeals, is an Officer appointed 
| Clerkof Ap-, The Cler NN 
| — * wg by Virtue of the Stat. of 25 H. 8. cap. 19. by which 


if (inter alia) it was enacted, That for Lack of Juſtice 
I! at or in any of the Coutts of the Archbiſhops of this 
i Realm, ot in any of the King's Domintons, it ſhall 
it be lawful for the Parties grieved to appeal to the 
il King's Court of Chancery, and that upon every ſuch 
„ Appeal, a Commiſſion ſhall be directed under the 
| Great Seal, to ſuch Perſons as ſhall be named by the i 
if | King's Highneſs, his Heirs or Succeſſors, even like as 

[ in Caſe of an Appeal from the Admiral-Court, to 


hear, and definitively to determine ſuch Appeals. 

Clerk of the The Clerk for inrolliog Letters Patents, is an Offi- 
Patents. eer by Qtder of the Common Law; for though it be 
| Grants and not expreſſed in any Statute, that the King's Patents 
 Patentsof ſhall be inrolled, yet ſo much is 1wplicd for the King's 
j the King Benefit, as is ſaid before in the Title of the Maſter of 
muſt be re. the Rolls; for his Grants muſt appear by Record, 
corded. which muſt remain in his Cuſtody, viz. in the Couit, 
| which cannot be, except they are intol led. 
1 And in divers Statutes Mention 1s made, that the 
[ Exemplifications of Patents ſhall be made, which 
it cannot be, unleſs the Patents were inrolled. Fe 
it Crompton Furiſditt. del Courts. Tit. Exchequer 188. 

it Beſides the above-named, there are other Officers 
i 8 this Court, whoſe Power being gramed 
| by the Chaneellor's Commiſſion or Letter, they are to 
| attend the Chancellor or Keeper for particular Pur- 
| poles, and on particular Occaſions, ſuch are the Sealer, 
| the Chate-wax, Cc. 
| Others are granted by Patent from the Prince for 
it other particular Purpoſes; ſuch are the Clerks of the 
if Subpena-Office, ſo the Clerks for making the Diem 
[| 


clauſ 
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clavfit extremum, writing Licences of Aljenation, 
Writs of Licences of Protection, and many others of 
the like Nature, ; 
Some are ordained by Parliament to be nominated 
and appointed by the King's Letters Patents ; as the 
Writer and Inroller of Confirmations of all ſuch Li- 
cences, Diſpe nſations, Cc. as ſhall be brought into 
Chancery under the Archbiſhop of Canterbury's Seal, 


Or. 5 ; | 

All the Maſters, Clerks and Officers of this Court Oaths to be 
ought to 2 Oath for the due Execution of their taken by the 
reſpective Offices; and therefore the Stat. 13 Ed. 3. Maſter and 
has not on] — an Oath to be taken by the Clerks. 
Maſters of the Rolls, which ſee before, Page 23. but 
it has alſo made an Addition to the faid Oath for 
ſuch other Clerks in Chancery as are therein called 
Clerks of * * For which ſee the ſaid peoreng and 
with little Variation in the Senſe, 1s of later Tunes 
taken in theſe Words, viz, 


4 You ſhall ſwear, That well and truly you ſhall A Maſter in 
© ſerve on Sovereign Lord the King and his Peo- Chancery's 
« ple in the Office of one of the Maſters in Chance- Oath. 

* ry, to the which you are called: You fhall not aſ- 

* ſcnt-nor;procure the Diſinheritance, nor (perpetual) 

„Damage of the King to your Power: No Fraud 

** ſhall you do, or cauſe to be done wrongfully to a- 

ny of his People, nor any Thing that toucheth the 

* Seal; and . ſhall counſel the Things 

that toucheth the King, when you ſhall be there- 

* uhto required; and hn Counſel that you ſhall 

give touching his Majeſty, you ſhall not diſcloſe ; 

* and if you know any Thing that toucheth the Diſ- 
inheriſion or Damage of the King, or Fraud to be 

© done about any Thing that toucheth the Keeping of | 
* the Seal, you ſhall put your lawful Power it to re- ill 
* dreſs and amend; and it that you cannot do it, you 4 
* fhall adviſe the Lord Chancellor, or Lord Keeper of 4 
* the Seal, or other which may amend the ſame, to | 
* your Power, So help you God, and by the Contents of 
* this Book, Vide ante pag. 23. | 


This 
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A Deputy- 
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pointed by 
18 E. 3. c. 16. 


2 you ſhall not bring, nor to your Knowlege ſuffer to 
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This Oath was taken by William Lambard Eſq ; 
when he was made a Maſter in Chancery, and alſo 
in the Year 1597. on his being made Deputy-Maſter 
of the Rolls by the Lord Keeper Egerton; for Egerton 
who had been Maſter of the Rolis, 10 April 36 Eliz. 
was on the 6th of May 38 Eliz, made Lord Keeper, 
and kept both Offices in his Hands till 27 May, 39 
Elix. 1597. when he appointed Lambard to be his De- 
puty-Maſter of the Rolls by a Warrant in the follow- 
ing Form, viz, | 


© Beit known, that I Thomas Egerton Knt. Lord 
© Keeper of the Great Seal of England, and Maſter of 
© the Rolls of her Majeſty's Court of Chancery, have 
«© conſtituted and appointed William Lambard Eſq ; 
“ one of the Maſters of the ſaid Court, to be my law- 
e ful Deputy in and for the Keeping of the Houſe 
* and Meſſuage commonly called, The 1Houſe of the 
« Rolls, ſituate in Chancery-Lane, in or near the City 
« of London; and alſo in and for the ſaſe keeping and 
« ordering of all the Records, Rolls, Books, Wit 


« tings, Evidences and Muniments being and remain- | 


« ing, or which ſhould or ought to remain, or to be 
« in Poſſeſſion or Cuſtody of me the ſaid Sir Thomas 

Egerton, as Maſter or Keeper of the Records, Rol 
&* Books and Writings of her Majeſty's ſaid Court o 
Chancery, or by Reaſon of the ſaid Office of Maſter 
© of the Rolls: Ratifying and allowing whatſoever 
« my ſaid Deputy ſhall lawfully do in or concern- 
« ing the Premiſſes. In witneſs whereof, I have here- 
* unto put my Hand and Seal, Cc. Dated ut ſupra. 
| Subſcribed thus. Tho. Egerton. 
And ſealed with his Seal of Arms. 


And, Note, after the Statute of 18 E. 3. has recited 
the Oath to be taken by the Maſter of the Rolls, 
( which ſee before) it proceeds and ſays: And for 
„ the Clerks of Courſe ſhall be added this, viz. And 


brought any Writs which you make out of the 
* Court not ſealed thereof to do Execution ; not 
* ſhall you record any Attorney by Writs or without 
* Writs, without ſpecial Licence, if you have not 
* examined the Parties and the other Attorney in pro- 
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« pria perſona; neither ſhall you deliver any Writ 

& which ſhall be of Commandment to the Examiners, 

nor to the Seal, before ie {:me Writ be ſent to you 

„ by the Commander, which thereof hath Power, un- 

* leſs it be to the Chancellor, or to one of the Ma- 

te ers, which command you to make the Writs ; and 
| *« all the Writs which you ſhal! make, you ſhall! de- 
| e liyer them to the Examiners by your own Hands, 
* or by one Companion which is {worn to the King 
* (if you your felt be out 2 Court by Reaſon of 
« Sickneſs, or other neceſſiry Cauſe, fo that you can- 
* not do the ſame) and that no Writ written of an- 
* other Man's Hand be delivered to the Examiners 
e under your Name as yours; nor no Man ſhall put 
* your * pena tO Your. rits but your ſelf. As God 
“ Jon help, Kc. 


By: the Modern Oath of the Offie of a Curſuor js 


as follows. 


% You ſhall ſwear, That you ſhall well and truly Curſi-ors 

* ſerve our Sovereign Lord the King, and his Liege Oath. 
*© People in the Office of Curſitor, whereunto you 

are called; and that if you hall know any Fraud 

or Falſhood procured or intended, to the abuſing 

of che Great Seal, or to the Damage or Prejudice of 

* the King, you ſhall do your beſt ro withſtand it; 

* and that which you cannot of your ſelf help, you 

* ſhall diſcover to the Lord Chancellor or Lord 
Keeper of the Great Seal for the Time being: Ang 

* beſides, to the beſt of your Power you fhall Keep 

* and obſerve the Ordinances made concetning ſuch 

* Perſons as do or ſhall write to the Great Seal. So 

** helpyou God, and the Contents of this Book. 

The Oath to be taken as one of the Clerks ferving under 
the Cur ſitors, is thus, v. 


* Yau ſball ſwear, that you, during the Time of Osth of the 
** your Service as one of the Clerks of the Cuiſitors Curſiror's 
* Office under A. B. Eiq; ſhall well and truly under Under- 
* him ſerve onr Sovereign Lord the King, and his Clerks. 
i _ People, and that if you ſhall know any Fraud 
or Falſhood procured. or 5 to the abuſing — 
= 
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Oath of the 
Six Cleiks. 


Examiner's 
Oath. 


Learning, truly counſel them that you ſhali be re- 


| © or Deceit to be had or done by you, or any other 


Ok the Office of Lom Chancelloz, &c: 


te the Great Seal, or the Damage or Prejudice of the 
King, you ſhall do your belt to withſtand it, and 
&* that which you cannot of your felt help, you ſhall 
© diſcover to the Curſitor your Maſter; and if you 
& ſhall find that thereby groweth no ſufficient Re- 
e dreſs, then you ſhall diſcover the ſame to the Lord 
“ Chancellor, or Keeper of the Great Seal fot the 
* Time being; and beſides, to the belt of your Pow- 
& er, obſerve the Orders made concerning ſuch Per- 
& ſons as do or ſhall. write to the Great Seal. So help 
” you God. J 1 


The Oath of the Six Clerks in Chancery), is thus, viz. 


* You ſhals ſwear, That well and truly you ſhall Z 
& ſerve the King and his People, in the Office of one 
© of the Six Clerks of Chancery, whereunto you. are 
“ now admitted, and well and juſtly order your ſelf 
“ jn the ſame, and according to your Skill and i 


&© tained with; and you ſhall not aſſent to any Fraud 


* by your Conſent, in any of the King's Records, 
* whereunto you ſhall have Recourſe ; but well and 
* truly you ſhall entreat the ſame; and you, ſhall 
ct. not abſent your ſelf willingly whereby the. King's 
* Buſineſs or any other ſhall be undone or hindred 
* without ſpecial Licence of the Maſter of the Rolls, 
or his Deputy, for the Time being. So help 5 
© God, &c.. | 
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The Oath of the Examiners in Chancery, is thus, viz; 


“ You ſhall ſwear, well and truly after your Cun- 
ning and Learning to execute and occupy the Ol. 
* fice of one of the Examiners in the King's Court ol 
Chancery whereunto you are admitted; and you 
© ſhall duly, juſtly, and equally examine their Cau-f 
**- ſes that ſhall be committed unto you, without a. 
ny Favour or Corruption of. any Perſon or Perſon: 
© to: be had, or do;other wiſe than ſhall of Right ap 

© pertain concerning the fame; and you ſhall be 
<: attendant as well to. further the King's Buſineſ iſ 
>. 2 


0 —— 


„ RO” O_o 


-- reaſonably may, So help you God, &c. | 
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te ag alſo the ſame Cauſes, from Time to Time as 
Need ſhall require, and you ſhall not publiſh or 
ce ſhew the ſame Depoſetions to any Perſon, before 
&* Publication in the Court, without the Warrant of 
te the ſame Court. & help you God, &c. 


| The Oath of a Clerk of the Petty-Bag, ir thus, viz. 


* You ſhall ſwear, That well and truly you ſhall Cieck of the 

% ſerve the King and his People, as one of his Mini- 1 ecty-Bag's 
* {ters and Clerks in the Office of the Petty-bag, Oath. 
« whereunto you are now admitted; and well and 
* truly order your ſelf in the ſame according to your 
Learning; and you ſhall be diligent to further the 
King's Buſineſs from Time to Time as Need ſhall 
* require; and you ſhall not aſſent to any Fraud or 
Deceit to be had ot done by you, or by any by 
« yotr Conſent in any of the King's Records where- 
*-unto you ſhall have Recourſe, but well and truly 
« you ſhall entreat the'fame, So help you God, &c. 


The Oath of « Lord Chancellor or Keeper 'of the | 
rr 


*. You ſhall ſwear, That well and truly you ſhall The Lord 
« ſerye our Sovereign Lord tbe King in the Office of Chancellor, 
“ Chancellor, (or, Keeper of the Great Seal) of or Lord 
* Great Britain, whereto you are admitted; and you Keeper's 
* ſhall do Right to all Manner of People, as welt to Oath. 
* Poor as to Rich, according to the Laws and Ulages 
* of this Realm; and truly you ſhall counſel the 
King, and his Counſel you ſhall lain, (i. e. hide) 
* and keep; and you ſhall not know nor ſuffer the 
* Hurt, nor diſheriting of the King, nor that the 
“ Rights of the Crown be diſtreſſed, ( decreaſed ) by 
* any Means, as far forth as you may it Let; and if 
you may not let it, you ſhall make it clearly rnd 
* expreſly be known unto the King with your true 
Advice and Counſel ( therein ; ) and that you ſhall 
* do and purchaſe the King's Profit in all that you 


W 3:.. I have 
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L have inſerted ahe ſeveral Oaths aforcfaid, for that 
they do in a great Meaſure ſhew the Buſineſs and 
Duty of ſuch Officers as are reſpectively to take 


them. 


Method of 
the enſuing 
or 


And thus having ſhewn the Office and Duty of the 
ſeveral Officers, Miniſters, and Attendants on this 
Court. I ſhall now proceed to {ſhew the Method of 
reparing, drawing, and filing Bills; as alſo of ta- 
Lin out - Subpena's, and other ſubſequent Proceſs, as 
Attachments, Proclamations, and Commiſſions of Rebelli- 
on, with en chereunto. ide Cap. 3, and g. 
And next, I {hall diſtinctly and methodicolly treat 
of Appearances, Dedimus Poteſtut, Anſwers, Excepti- 
ans to Anſwers, Hearings on Bil and Anſwer, Pleas, 
Demurrers, Replications, Rejoinders, and Surrcjoin- 


ders. Then of Commiſſions for examining Witneſſes, 


with Interragatiyes, and Examinations thereupon; as 
alſo Examinations in Court, and de eue eſſe.» Noxt of 
Depoſitions, Publications, {ſetting down, and hearing 
Caufes ; and then of decretal Orders, Dilinions, 
Decrees, and of reviving and executing of Decrees. 
After which I ſhall treat of Bills of Reviyor, Cer- 


* 


tiorari Bills, and Bills of Review, A * 
Reports, 


Motions, Orders, References, ntempts, 


"Commitments, Injunctions, and 5 — and 
laſtly, a Word touching Suits by or | againſt privi- 


% „ x wa * 


ed Perſons, as Olerks and Officers, and of Suits in 
— 9 — as alſo of Infants, Feme Cover:s, Non 


FA 
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Of Bills in Equity, and the Method of Filing 


Bill in Equi 
— 95" 1 


Prayer of 
Proceſs. 


them in this Court. 


Bill in Equity is in Nature of a Declaratida at 

the Common Law, wherein the Complainant 

is to ſet forth the Circumſtances of his Caſe for 

ſome Fraud, Force, or Injury done to him, praying 

Relief of the Court, for that he has no Remedy — 
n 


Subpyens., the Common Law, and alſo Proceſs of Subpena aga 2 
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the Defendant, to compel him to anſwer the Charge 
of the Bill; and if it be to quiet the Poſſeſſion of 


Lands, or to ſtay Waſte, or Proceedings at Common 
109 ; 1 alſo prays a Writ of InjunRion tor InjunRion. 
t Purpole. 1 

And formerly the Practice was to ſue. out ſuch Sub- Former Prac- 
pom, aut ſerve it before the Bill was filed; and if the tice. 

ill came into the Six Clerks Office at any Time be- 
fore the third Day at Noon after the Return of the 
Subpena, it was regular enough: But this encouraging 
Perſons to be troubleſome and vexatious in ſuing out, Troubleſome 
and ſerving Subpæna s, when they never intended to and vexati- 
file any Bills againſt the Defendants; by Reaſon of ous De fen- 
drawing Defendants from the remoteſt Parts of the dants, 
Kingdom, after a long Attendance, and Expence of 
Time and Money here, they were uſually diſmiſs'd 
with ſmall Coſts. | | | 

Therefore it was enaRted by Srat. 4 & 5 Anne for Remedied by 
Amendment of the Law, cap. 16. That wo Subpœna, the Stat. 4 & 
or any other Proceſs for Appearance, ſhall iſſue ont of any 5 Ane, c 16. 
Court of Equity, till after the Bill is filed OS 
Officer in the reſpective Courts. of Equity ( except Bills 
for Imunttions to fay Waſtes or Sxits at Law commenced ) 
and a Certificate thereof brought to the Subpacna-Office, 
or to him who uſually makes out Fubpœna's, or other 
Proccſs for Appearanse, under the Hand of the Six Clerk, 
or other Clerk or Officer who uſually files Bills in Equity; 
for which Certificate he ſhall receive no Fee. ; 

And for the better preventing vexatious Suits in Coſts on Dic. 
Courts of Equity, tis therehy alfo enacted, That pon miſſion of « 
the Plaintiff s diſmiſſing his own Bill, or the Defendant's Blll. | 
diſmiſſing the ſame jor want of Proſecution,” the Plaintiff 
ſball pay to the Defendant or Defendants full Coſts to be 
taxed by a Maſter-- And tis further enacted, That no 
Copy, Tenor, or Abſftratt of any Bill in Equity do go with No Copy 
the Dedimus, or Commiſſion for taking the Defendant's thereof to go 
Anſmer ; but in Recompence thereof, the ſworn Clerks of the with the Oe. 
Chancery ſhall take to their own Uje the whole Termiy Fee di mus. 
of 39. 4 d, and alſo the whole Fee or Fees for all ſmall 
Writs made up by the ſaid ſworn Clerks, Hide poſt 
Chap. Js | ; | | 


Certificate, 


D 3 do 


| 


—— — —¾ꝛ. 


ö 


Parchment. 
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Bill drawn So that the- Method of commencing Suits, in this 
and engrol- Court being ſomewhat altered by the ſaid Statute. 
ſed on (except ee of Bills for Injunctions, as above) 
ſtamp d you are now in the firſt Place to get your Bill drawn 
in Paper, which muff be done by ſome Counſel, or at 
leaſt peruſed by him, and his Hand is to be ſet there- 
to, and get it engroſs d in Patchment ; and with the, 
Bill ſo engroſs d, apply to one of the ſworn Clerks 
in the Office, commonly called he Six Clerks Office, 
in Chancery Lane, who are in Number about ſeventy, 
to be engroſſed, or for Expedition you may do it your 
ſelf; and Note, Each Skin of Parchment whereon 
your Bill is engroſs d, muſt be ſtamp d with a double 

welve- penny Stamp. 1 10 5 * 

Filed and Your Bill being thus engroſſed, is to be carried by 
ecrtificd. the ſaid ſworn Clerk to one of the ſix Supetior Clerks, 
| who have diſtin Apartments in the ſame Office, and 

he files it for you, and then makes a Certificate, that 

your Bill is filed, as by the above-mentioned Statute 

is directed; with which Certificate you are to apply 

to the Subpena-Office in ſuch Manner as will be ſhewn 

you in the following Chapter. 1 

Bill to be And the Bill ought to be ſigned by the ſaid Supe- 


dated and rior Clerk, and dated the fame Day it comes into the 


ſigned. Office, which is done by writing on the Margin 
thereof towards the Top thus, viz. 10 die Martii An- 
n0 13 Anne Reginæ. Herne, ©) Ix 
And ordered that no Six Clerk do preſume to an- 
. .. tedate any Bill; and that no Under - Clerk do preſume 
to keep any Bill by him, but with the firſt Oppor tu- 
And deliver. nity, he is to deliver the ſame to the Six Clerk, or in 


ed to the Six his Abſence, to his allowed Deputy, to be according- 
Clerk. ] y filed. | | Fs 


* 


Orders in And ſee the Or dert in Chancery, p. 114. No Bill, 


Chancery Anſwer, or other Pleading, ſhall be faid to be of any 


touching Record, or to be of any Effect in Court until the ſame 

"wo Co. be * wal ſuch of the Six Clerks with whom it 
- ought properly to remain. ; 

— — And ibid. pag. 113. Cc. Tis ordered, That no Coun- 


chemſelves (ellor do put his Hand to any Bill, Anſwer, or other 


in drawing Pleading, unleſs it be drawn, or at leaſt peruſed b 

Bliis. himſelf in the Paper-draught before it be engroſs' d. 
Signing the (C which they ſhall do well for their own Diſcharge, 
Draught, G. | i | to 
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to ſign after Pernſal) And Counſel are to take care Repetitions 
that the ſame be not Ruffed with Repetition of Deeds, and Tautolo- 
Writings or Records in hec Verba But the Effect and gies, ©. to 
Subſtance of ſo much of them only as is pertinent and be avoided. 
material to be ſet down, and that in brief Terms, 
without long and needleſs Traverſes of Points not 

traverſtble, Tautologies, Multiplication of Words, 

ot other Iinpertinences occaſioning needleſs Prolixity, 

to the End the antient Brevity and Succinctneſs in 

Bills, and other Pleadings, may be reſtored and ob- 

ſerved: Much leſs may auy Counſel infert therein Criminal and 
Matter merely criminal or ſcandalous, under the Pe- ſcandalous 


nalty of good Colts to be laid on ſuch Counſel, and Matter to be 


aid to the Party grieved, before ſuch Counſel be *vvided. 
ard in Court. | 

If there be Matter ſcandalous in a Bill, a Maſter in Scandalous 
Chancery 1s to expunge it, and to tax Coſts for the Matter to be 
Party ſcandaliz d; but if on ſuch Reference the Ma- <xpunged, 
ſter reports the Bill not ſcandalous, the Party procu- and Coſts 
ring ſuch Reference ſhall pay Colts to the Plaintiff for to be taxed. 
ſuch his Reference. Yide Orders in Canc. p. 11 

And the Defendant way refuſe to anſwer ſuch Bill, Scandal ex- 
tillthe Scandal and Impertinence be expunged; nor punged. 
will the Court permit it to be expunged, but on Mo- 
tion, and a Certificate that the Colts taxed are paid. 

And it ſometimes happens, that a Maſter will cer- 

tifie a Thing to be impertinent and ſcandalous that 

he thinks to be contra bonos Mores; as where a Coun- Counſel pay- 
ſel in that Part of the Bill which charges a Confede- ing Coſts. 
racy, had called the Confederates, Brethren in Iniquity, 

this was certified to be ſcandalous or impertinent, and 

the Counſel forced to pay good Colts before the Bill 

could be amended. 

But if there be any Overſight in the Bill which re- Bill amended. 
quires Amendment, before the Defendant's Appear- 
ance, it may be amended, upon Motion, without pay- 
ing Colts; contra, if amended after Appearance, for 
then Coſts mult be paid. Fide of Coſts poſtea. 

Bills in Equity are uſually brought tor ſuch Mat- Remedileſs 
ters wherein the Plaintiff is remedileſs at Common at Common 
Law, and therefore have theſe or the like Words iu- Law. 
ſerted in them, Foraſmuch as your Orator is utterly re- 
medileſi in the Premiſſes by the Rules of the Common Lap, 


&c. D 4 


— — 
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Affidavit If the Bill be to recover Writings, there muſt be an 
when to re Affidavit made by the Plaintiff that he had ſuch Writ- 
cover Writ- ings in his Pofſeſhon, but has caſually loſt them, and 
1985. knows not where they are, unleſs they are come to 
tie Hands of the Defendant; but if he knows they 
are in the Defendant's Hands, then the Affidavit nny 
be to that Purpoſe. | 
S-veral Bills If two feveral Bills are filed by a Plaintiff againſt 
for the fame a Defendanr, for one and the ſame Matter, or of tlie 
Matter. {a1 e Nature, one of them will be diſmiſt with Coſts; 
but where they contain divers Matters, and of ſeveral 
Natutes, there the Defendant muſt anſwer both. 
Where two Nor can two Plaintiffs join in one and the ſame 
can't join. Bill where their Intereſts are ſeveral. Hard. 219. 
Where a Bill A Bill is brought againſt B. C. D. and E. the Plain- 
againſt four, tiff ſets forth that he is Keeper of G. Caſtle, and prays 
becauſe B. may diſcover what Title he hath to a certain Mea- 
brought dow which belongs to the ſaid Office, and that the 
ag-ioſt ſeve. Defendants, as Brewers of the City of G. by Cuſtom, 
ral Perſons ought to pay the ſaid Keeper a certain annual Sum, 
= 4 Sc. This Bill was ſaid to be naught, becauſe it con- 
Natures tained Things of diſtin Natnres, and is brought a- 
"dindoed Faint ſeveral Perſons, which will occaßon ſevetal 
adjudge n - | 
naught upon Anſwers and Examinations, and if ſuffered to be put 
2 Demurter. all in one Bill, each Party would be obliged to take 
f Copies of what no way concerns his own ͤCauſe, 
whereby his Charge would be increaſed to no Pur- 
pole. Reſolved upon Demurrer, inter Berk and Har- 
riss Hard. 337. | 
Original Bil} An Original Bill to execute a Decree of Lands a- 
ro execute a gainſt a Purchaſer, who claimed under Parties bound 
Decree : by that Decree, was allowed good upon a Demurrer, 
gainſt a Pur- 1 Chanc. Caf. 231. inter Organ and Gardiner. 
chaſer. — An Original Bill hes to put a Period to a Tempo- 
ow to put s raty Decree, and to ſhew the Purpoſes of the Decree 
criod to a \:tisfied. | 
om or Soifa Parſon prefers a Bill _— ſome for Tithes, 
DP hs and and others for Glebe Lands. Hard. 337 per Cur. 
Clcbe. But a Bill for Tithes may be brought againſt ſeve- 
Yer may ral rariſhioners berauſe they are of the ſame Nature, 
againſt ſeve- ibid, and their Intereſt 15 Joint. 
ral Pariſh g- 


nets. 59 
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So if a Lord of a Manor prefers a Bill againſt ſe- But not by a 
veral Tenants, for ſeveral and diſtin& Matters, as Lord againſt 


41 


Common, Waſte, ſeveral Piſcary, &c. this tis ſaid is ſeveral Te- 


haughr, though the Ground and Foundation of this 9295's for di- 


Suit, viz. the Manor, is one entire Thing, Hard, Rep. — Mat- 


r Car, 


237. Pe 
Kid Croſs Bill is to be put in after the Publication Croſs Bills, 


of Witneſſes; and when a Croſs Bill is put in, both 
Cauſes uſually proceed to be heard together, which 


can't be, if one Bill is filed aftet Publication in the 
other Caufe. | | 


The Matter of a Bill will be taken pro Confeſſio, gin taken, 
and be decreed accordingly, where a Defendant doth re confeſs. 


wilhngly refuſe to anſwer, and ſtands out all the 
Proceſſes of Contempt, viz. Attachment, Proclamati- 
ons, Commiſſion of Rebellion, and Serjeant at Arms. 
See more of Bills in the ſeretal Chapters of Diſmiſſons, 
and Bills of Revivor, and Bills of Review. 

I ſhall here inſert a Precedent Bill brought by a 
Solicitor, for ſoliciting a Cauſe here, and for Expen- 
ces, Disburſements, and Fees therein, praying his Bill 
of Charges may be allowed or taxed by a Maſter, 
and alſo praying an [njunction; for that the Defendant 
had brought an Action at Common Law for part of 
the Money received by him, 


To the Right Honourable Simon Lord Harcourt, Baron 
3 Harcourt, Lord Chancellor Great 
ritain. | 


Umbly complaining, ſheweth unto your I ord- 
ſhip your Orator &. IV. of the Pariſh of St. 
Brides, alias St. Bridvet's, London, Gent. That 
pereera Cauſe by Engliſb Bill had depended in this 
rt for ſeven Years and upwards, between M. D. 
Spinſter Complainant, and P. K. and others Deſen- 
dants, and the ſaid Cauſe having been ill managed, 
and for divers Years delayed by Reaſon of the Negli- 
gence or other Defaults of ſach Solicitors or Agents 
as on behalf of the ſaid A. P had ſollicited and ma - 
naged the ſame, ſo that the ſaid A. had little Hopes 
of bringing her ſaid Cauſe to any good Hue ; ſhe the 
laid MA. D. knowing the Fidelity and — — 
5 

© 


Four Orator, did thereupon on or about the 15th 


(05 


(2) 


t4 


(3) 


(4. 


| 
| 
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of Faly, in the Year of our Lord 1711, and at divers 
other Times in the ſame Month of Fah, apply her ſelf 
to your Orator, and earneſtly requeſted and impor- 
tuned your Orator to undertake the Management and 
Solicitation of the ſaid Cauſe on her behalf, and ſhe 
the ſaid M. D. did then, and at divers other Times in 
the ſame Month, promiſe and declare to your Orator, 
and to divers other Perſons, That if your Orator 
would undertake and manage, or ſolicite the ſaid 
Cauſe for her, ſhe the ſaid M. would not only pay 
and ſatisfy to your Orator all ſuch Sum or Sums of 
Money as your Orator ſhould lay out, or expend, in 
and about the Management or Solicitation, of the 
ſaid Cauſe, but would alſo fully pay and ſatisfy to 
him all the Fees, Profits, and Perquiſites uſually taken 
for managing and ſoliciting Cauſes in this Court; 
and would hkewiſe give him a conſiderable Gratuity 
or Reward, if your Orator did effectually manage and 
tolicite her {aid Cauſe. 

And your Orator further ſheweth, That being pre- 
vailed upon by the ſaid Entreaties and Importunities, 
and truſting to, and confiding in ſuch Promiſes and 
Declarations of the ſaid A. D. your Orator did ſome 
time in the {ajd Month of Fly, in the Year aforeſaid, 
undertake to manage and ſollicit the ſaid Cauſe for 
her, and your Qrator did accordingly manage and 
ſolicit the ſame for the Space of two Years then 
next following, or thereabouts, during which Time 
your Orator on Behalf of the ſaid A. apply'd him- 
ſelf to the ſeveral Offices and Officers of this Court, 
paid the ſeveral Fees of the ſame, and took out and 
examined Copies of the ſeveral Proccedings had in the 
ſaid Cauſe, made divers Abſtracts thereof, drew up 
Breviats and Inſtructions for Counſel thereupon, and 
retaind and inſtructed Counſel therein, and alſo took 

ſeveral Journeys into the Conntry, got proper Wit- 
neſſes examined, attended the ſeveral Motions and 
Hearings in the ſaid Cauſe, and got Entries made, 
and took out Copies of the ſeveral Rules and Orders 
of Court, and paid all the Fees of the Court, and 
Counſel, and by his Care, Pains, Diligence, Expen- 
ces, Skill, and Fidelity therein, effectually ſolicited 
and managed the ſaid Cauſe. And your Orator — 
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ther ſheweth, That by ſuch his Care, Pains, Diligence 
Expences, Skill, and Eidelity as aforeſaid, your Ora- 
tor did about two Years afterwards, vix. in the 
Month of June now laſt paſt, bring the ſaid Cauſe to 
a good Iſſue, and determined * ſame much to the 


Benefit and Advantage of the ſaid A. D, and with 
her then good Liking and Conſent, brought the ſaid 
P. K. to the following Terms or Articles of Agree- 
ment with her, viz. That he the ſaid P. R. ſhould 
then pay to the ſaid M. D. the Sum of 120 l. in Hand, 
and the further Sum of 2001. within three Months 
after the: ſaid Agreement, and that the ſaid P. X. 
{hould alſo deliver up to the ſaid AZ. all the Mort- 
gage Deeds, or Writings, which at any Time had been 

or ſhauld be in his Cuſtody, relating to, or concern- 
ing an Eſtate near D. in Com. K. whereupon was 
then due to the ſaid M. as Executrix of the Mortga- 
gee, the Sum of 2000 l. as alſo on Bonds, &c. (as the 
Agreement is) all which ſaid Terms, or Articles ot 
Agreement, were punctually performed by tne ſaid 
E. K. and the ſeveral Pay ments made, and all the 
Deeds, Writings, Bonds, Cc. delivered up to the ſaid 


. D. on or before the ſixth of Faly laſt, the ſaid P. &. 


being induced and brought to the Performance of the 
ſame, by the Care, Pains, Sc. of your Orator as a- 
foreſaid. And your Orator alſo ſheweth, That after 
the Cauſe had beeu ſo agreed and determined, and af- 
ter all the Matters and Things ſo done and tranſacted 
ty your Orator as aforeſaid, the ſaid A. D. was ſo 
ar ſatisfied with your Orator's Care, Pains, Cc. ta- 
ken in and about the fame, that ſhe voluntarily pro- 
miſed fully to gratify and reward your Orator for 
the ſame to his Content and Satisfaction, and did de- 
clare and promiiſe to your Orator, that ſhe would give 
or pay to your Orator the Sum of 50 l. for the Pains 
and Trouble your Orator had been at in ſolictting 


the ſaid Cauſe, beſides all the other ordinary and u- 


ſual Fees and Perquiſites of a Solicitor in this Court, 
ſhe the ſaid MA. at the ſame Time, and at divers other 
Times owning and declaring to divers Perſons, That 
if it had-not been for your Orator, and his Care, Pains, 
Cc, in her Affairs, the ſhould never have recovered a- 
ny Thing from the ſaid P. A. and often expreſs d — 
3 * 5 R 5 8 1 d P Ke 0 
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ſelf to the like Effect; and the ſaĩd AA. was fo far ſa- 
tisfied of the good Offices done her by your Oxator in 
the Matters aforefaid, That en, or about the fifteenth 
Day of the faid Month of uh laſt, ſhe paid to your 
Orator the a of 25 |. in Part of the ſaid Sum of 
501. fo promiſed by the ſaid M. to your Orator as 
aforeſaid, and Itkewiſe the Sum of 10 J. 10. or there- 
abouts, in part of what was due to him for whiat he 
had laid out in Fees and Disburſements te Counſel, 
Clerks, and Officers of this Court, in and about the 
ſaid Cauſe, and at the ſame Time, did promiſe and de- 
clare to your Orator, and divers rs, That ſhe 
would within two Months after the faid Payment, 
pay and ſatisfy to your Orator the Sum of 301. more, 
which ſhe then acknowledged to remain due to him 
for his Cate, Pains, &c. in and about the Cauſe afore- 
ſaid. And your Orator well hoped that the ſaid 2. 
would have performed her Promiſes and Declarations, 
and paid to your Orator the ſaid Sum of 25 l. part of 
the ſaid Sum of 50 l. within the Time aforeſaid. 

But now ſo it ts, may it pleaſe your Lordſhip, That 
the ſaid M. D. intending to defraud, deceive, and in- 
Jure your Orator, doth now altogether refuſe to per- 


form her ſaid Promiſes and Declarations,, or to pay 
re 


or ſatisfy to your Orator the ſaid 251. or any 

thereof, or &c. And the ſaid A. combining and con- 
federating with A. B. D. T. and with divers other 
Perſons unknown to your Orator, whoſe Names, 


when diſcovered, your Orator prays may be inſerted 


Nore, this is 


| the Cauſe 
| for which the 
5 Iajunct on is 


Wo proycd infro. 


in this Bill of Complaint, with apt Words to charge 
them the ſaid Confederates, ſometimes pretending, 
That your Orator never managed or ſolicited ſuc 
Cauſe for the ſaid A D. as aforeſaid ; and at other 
Times, the ſaid Confederates pretend, and give out 
in Speeches, that your Orator has been already paid 
and ſatisfied whatever was due to him from the ſaid 
M. D. the contrary whereof, the ſaid A. and the reſt 
of the Confederates, do well know to be true. And 
the ſaid M. doth not only refuſe to pay your Orator 
what remains due to him, as aforeſaid, but alſo the 
laid M. unjuſtly deſigning to vex, injure, and oppreſs 
your Orator, did by the Advice of the ſaid Confe- 
derates, or ſome or one of them, on or about the 
thirtieth 
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thirtieth of July laſt demand a Bill of Coſts of your 
Orator, and upon your Orator's delivering ſuch Bill 
to her, ſhe the ſaid A. by a Motion made in this 
Court, got the ſaid Bill referred to Mr. T. one of the 
Maſters of this Court to be taxed, as by an Order of 
this Court, dated on or about the ſixth Day of Auguſt 
laſt, may appear, to which Order of Court your 
Orator willingly ſubmitted, and then was, and ſtill 
is, ready and willing that his ſaid Bill ſhould be tax- 
ed accordingly, and is alſo ready and willing to allow 
to the {aid M. on taxing his ſaid Bill, the ſeveral 
Sums of 50 J. and 10 J. 10 f. as received by your Ora- 
tor in Part thereof And the ſaid AA. having ſerved 
our Oratar with a Summons to attend the {aid Ma- 
ter, in order to tax your Orator's ſaid Bill, and your 
attending accordingly, was willing to proceed 
therein; but the ſaid A. thereupon refuſed to proceed 
in taxing the ſame, contrary to the ſaid Order of this 
Court made upon her own Motion. And by the 
Iike Advice and Confederacy, as aforeſaid, the ſaid AA. 
did, in Aichaclmas Term af bring an Action of Ja- 
debitatus A 265 for 40 I, again moe Orator, in 
nr Miajelty's Court of Common-Pleas, and hath 
. your Orator, and held him to ſpecial Bail thereupon, 
which Writ is returnable on the Octaves of St. Hilla- 
2 then next, and the ſazd M. ſtill proſecuting the 
ame Action againſt your Orator, for Recovery of 
what ſhe has paid to your Orator in Part of what 
1s due to your Oratar, for his Trouble, Pains, and 


Expences, as. aforcſaid, the the Matter or Cauſe for 

which the Bid Action is brought, is [till depending 

* your Lordſhip in this Court, and tho the ſaid 
do 


Orator from the ſaid 24. on a juſt Taxation of his ſaid 
than what your Orator has already received, the 

aid Bill amounting in the whole to above the Sum of 
go l. of which your Orator has only received the Sum 
of 554 19's. including the Sum for which the ſaid A. 
ath brought her Action againſt ien Orator, as a- 
aid. All which Actings and Doings of the ſaid 
and the reſt of the Contederates, are contrary to 


nce taken out a Writ of Capias acetiam, and arreſted 


th well know that much more is due to your 


ty and a good Conſcience, and tend to the mant 
4 | 2M eſt 
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9.) 


apply her ſelf to your Orator, and requeſted and im- 


would undertake, & c. (and fo recite the Subſtance 
of the Charge by way of 

charged by a particular Defendant toria 

of the Bill 'ought to be accordingly q and that the faid 

AM. D. may come to an Account with your Orator, 
before the, ſaid Maſter of this Court, and may PY to 

your Orator what ſhall appear to be juſtly 


proceed in taxing and ſettling your Orator's ſaid Bill 


Orator what remains unpaid of his {aid Bill, and that 


may it pleaſe your Lordſhip to grant to your Orator 
his Majeſty's Writ (or Writs, if more than three De- 
and C. D. thereby per d them, and every of 


in to be inſerted, to be and appear before your Lord- 


N | 61.) 
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feſt Wrong, Injury, and Oppreſſion of your Orator. 
In tender 292 whereof, and foraſmuch as your 
Orator is remedileſs in the Premiſſes by the ttrict 
Rules of Common Law, and is properly and only re- 
lievable therein before your Lordſhip in a Courſe of 
Equity, for that your Orator's Witneſſes, which could 
prove the Premiſſes, are either dead, or gone into Pla- 
ces remote and beyond the Seas. And to the End that 
the ſaid M. D. and the relt of the Confederates ma 
on their Oaths in this Court, full, true, direct an 
perfect Anſwer make to all and ſingular the Matters 
and Things herein before charged or contained, as if 
the ſame were again particyarly repeated and inter- 
rogated, and that the ſaid M. D. may upon Oath 
diſcover,” whether ſhe did not on or about the 15th 
of Fuly, in the Year 1711, or at what other Time, 


rtuned him to undertake the Solicitation of her 
aid Cauſe, and what were the Motives of ſuch her 
Application, and whether ſhe.,did not at the fame 
Time promiſe, and to whom, That if your Orator 


Interrogatory-) But Note, 
Where there are divers Defendants, and ſome Facts are 
„the interrog atorial Part 


ue to 

im, and that in Order thereto, the ſaid Maſter may 
of Coſts, and that your Orator allowing thereupon 
what he has already received, the faid M. D. may be 
ordered by this honourable Court, to pay to your 


her Orator may be relieved in all and fingular the 
remiſſes, according to Equity and good Conſcience, 
fendants ) of Subpzna directed to the ſaid A. D. A. B. 


them, at a certain Day, and under a certain Pain t 


ſbip 
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fhip in her Majeſty's High Court of Chancery, then 
and. there to anſwer the Premiſſes, and to fland to 
and abide ſuch further Order and Decree therein, as to 
our Lordſhip ſhall ſeem meet, and agreeable to 
Equity and good Conſcience. 
And for that the Matter and Cauſe of the Action 


wherein your ſaid Orator is now profecuted by the 


- faid M. in the Common Pleas, was wholly tranſact- 
ed in this Court, and is now under a Reference to a 
Maſter of this Court, therefore may it alſo pleaſe 
your Lordſhip to grant to your Orator her Majeſty's 
moſt gracious Writ of Injuuction, to be directed to 
the ſaid M. D. and to all and every her Counſellors, 
Attorneys, Sollicitors, Factors, and Agents, command- 
ing them and every of them, under a certain Pain 
therein ta be expreſs d, That no further Proceedings 
be had in the faid Action of Judebitatus aſſumpſit, 
brought by the ſaid AA. D. againſt your  Orator in 
the ſaid Court of Common Pleas, until your Eordfhip 
ſnall have given further Order and Directions therein, 

| | And your Orat or ſhall ever pray, Sc. 


See the Anſwer to) Under which the Counſel ſub- 
this Bill Po. in ſeoribes his Name, and uſu- 
the Chapter of ally the Day of the Month, 
Anſwers, Cc. and Year wherein he does it. 

Now in all. Bills of Equity, there may be nine ſeveral Parts 
obſerved, according as they are noted in the foregoing 
Precedent, viz. | | 

r. Ty HE Direction of the Bill, containing the 

0 Title of the judge, and Stile of the Court, 
which in Chancery, is always to the Lord 
hancellor, Lord Keeper, or Lord Commiſſioners of 

the Great Seal, except where the Chancellor or Keeper 

is himſelf a Party, and then the Pirection is, To the 

King's moſt excellent Majeſty, in his Majeſty's High 

Court of Chancery. : 
Note, Engliſh Bills in the Exchequer are directed 

thus, To the Right Honourable &. Earl of O. and AA. 

Lord High Treaſurer of Great Britain, Sit VP. Wynd- 

ham Knight, © hancellor and under Treaſurer of her 

. Majeſty's Court of Exchequer at Weſtevin/ter. Sir 
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this js of Courke, and thus, But now Jos ” is, 
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of S. Gent. And the ſaid . afterward, eic in or 4- 
bout, Cc. died, being fo ſeiled of the aforeſaid Pre- 
miſſes; and thereupon the ſaid Premiſſes deſcended 
and came to your ſaid Oratrix and the faid XK. as 
Daughters and Coheirs of the'faid W. (or ar 4 Tul 
may be' otherwiſe derived to m, "as % Will &c.) and 
Tops ſaid Oratrix and her faid LAT being then In- 
fants of yer tender Yeats, = Kok M. theit fatd 
Mother, their Right,” 8 into, . 
ſeſſed her ſelf of the Prem &, and for ſeve- 
ral Years: received the Reins; "Wſurs , and c. Profits 
thereof; and during ſuch Poſſeſſion, int married 
with one 4 B. of, Oc. wha in, Right "of ottt fai 
Oratrix, and the ſaid K. and 48 their an, into 
the ſaid Premiſfes entered, and for ſeveral Yeirs' re- 
ceived all and. ſingular the Rents, Iſſues, and Profits 
thereof, and-tonverted the fame to - own U Uſe; re- 
fuſing to give to your faid Oratrix, or to the Kid K. 
any Accompt thereof, or to Al der any reafonable 
Allowance for their Support and Maintenance. 
(4 ³ Whereupon for their Redreſs therein, they made 
Application to 7. D. of, Cc. vas, e 
yr 5g their Mother's Brother did ( as retended) 
commiſſſerate the di ſtreſſed Condition 'of y E 
and the ſaid K. and bein + Fry 1 laid late Father's 
Will ( or by Direſtin of t their own: Election) 
appointed to be their Guardian, did, as their Guardi- 
an, and jn the Names and Right. of your Oratrix, and 
the ſaid XK. exhibit 4 Bill in this Court againſt the 
ſaid A. B. and the faid MH. his then Wife, t 
| them to give an Accompt of the Profits 
remiſſes, and to make Previſion for the Support, 
Maintenance, and Edüucktion of your ſaid Ot 
and her ſaid diſter; and the better and more 
fectual Proſteution of the id Sur, the ſaid 7. P. d 
employ one K. B. of, Cc. Gente ſolicit and ma- 
nage the ſaid Cauſe, who then and ever fince bath 
acted as a Solicitor in this Court; to manage and ſo- 
licit the ſaid Cauſe; and within Tome ſhort Time af- 
. - terwards the ſaid 7. D. pretending that much more 
Money had been expended, and much more would 
be dixbure'd in wonder to the n * the — Suit, 


f 


.. 


— 


ſame in and towards the Diſchar 
the ſaid T7, D. or K. B. or either b 
demand of and from your ſaid Orator and Oratrix, 


De Bills in Equity, &e; 
He the ſaid T. D. pretending it was only for his Se⸗ 


curity therein for ſuch Money as he ſhould expend in 


and about the ſaid Suit, procured your Oratrix and 


her ſaid Siſter ſome Time before they became of full 


Age, tho' dated after, to give a Bond or Obligation 
of the Penalty of 200 l. conditioned for Payment of 
1001. at ſome certain Day then to come, but ſince 
palt; and alſo to ſeal and execute a Warrant of At- 
— confeſs a Judgment thereupon in his Maſe- 
ſty's Court of King's Bench at Wejtminſter, for the ſaid 
Sum of 200 l. He then declaring, that both the ſaid 
Securities were given for no other Eud, than that 
thereby he might be enabled to recover what Mo- 
ney he ſhould expend in Proſecution of the ſaid Suit, 
and that the ſame ſhould be void as againſt your O- 
ratrix, in caſe the, or any for her, ſhould pay or cauſe 
to be paid, one Moiety of the Charges incident to the 
ſaid Suit: And ſbew, that after the ſaid T. D had ob- 
tained ſuch Securities as aforeſaid, — ſaid Oratrix 
and het ſaid Siſter did (on or about ſuch a Time) 
pay or cauſe to be paid to the ſaid 7. D. the Sum 


of 50. and at ſeveral other Times did pay or cauſe to 


be paid to him divers other Sums of Money, amount- 


ing to 50 l. more; ſo that your faid Oratrix and her 


ſaid Siſter paid or cauſed to be paid to the {aid 7. D. 


their Guardian, the Sum of 1001. or more, for his 


Expendes Cc. in and about the faid Suit; which ſaid 


ſeveral Sums were paid during the Minority of your 
Oratrix and her ſaid Siſter, and before the Intermar- 


riage of your Orator and Oratrix, and he received the 
of what Monies 
them, could juſtly 


and the ſaid K. or either of them; or however your 


ſaid Orator and Oratrix by the aforeſaid Payments, 
have paid and ſatisſied their full Share and Proporti- 


on of the Charges of the ſaid Proſecution, and they 


ought to be acquitted and diſcharged thereof, and 


be protected and ſaved harmleſs againſt the ſaid Bond 
and Judgment. And accordingly the ſaid T. D. did 
at the Time of your Orator's laſt Payment, declare 


and promiſe that he would releaſe your ſaid Orator 
and Orattix, and _ up to them all the Deeds, 
271 2 
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Evidences, Writings, and Copies:of all * 
ings relating — Matters aforeſaid. 
J But now, Cr. (Aerring forib a Confederacy between 

IT. D. d R. B.) the ſaid K. 5. . ng that 
the faid 7. D. had not paid him his full and juſt De- 
mand, hath lately petitioned the honoutable the Ma- 
Ker of the Rolls, to have it ireferred to one of the 
Maſters of this honourable:Goutt, to take and ſtate 
the Account between kim and * faid 7. D. And 
having obtained an Order thereupon, hath, in purſu- 
ance 4hereof, brought before Mr. M4 one of the Ma- 
mers of this Court, a Bill of his particular Demands, 
both for Fees and [Disburſemepts,, X amounts to 
And the better to carry on a Deſign to wrong 
—— Otatrm, the ſaid T. and .- by Col: 
ion between themſelves, do manage the Matters ſo 
referred to the ſaid Maſter, with 2 Deſign, and in 
order d lead your Orator vun a great — Mo- 
ney, when in Truth there is nothing due tothe daid 
K. br the id F. And the ad T. doth threaten to 


ds out Execution upon — GidF — 
your — — R's Deinands, 
pretending 


ene = the lame are over 
| End Wofides ſich duch Reer and Diburſements vchich your 
Mid Orator and Oratrix, or the ſaid K. or any other 
on their or either of wheir Behalf ſhad 5 in 
Manner as afbreſaid. Whbereas they wet know that 
un Demands wharſoever that they, or eithar c them 
Gt) take from your qaid Orator or Oratrix, are 
Yetisfied and paid to the Maid: T. D. ho thorewit 
1 omiſed, and Lands obliged to :pay:dff. and auß 


ja R, Is Demands; but the fand T. D. ixefuſerh 
10 to do, deſigning, Wertue of — Band 
und Judgment, to your Orator liable to a | 
what the ſaid K. B. fnnall aecover —— d 
K. to proceed for Rocov er of his ſaid 
out any Manner of Oꝑpoſition, in erder to | 
Oratot and Oratrin reſponſible for the ſame. And 
- for that the ſaid 7, D. and K. B. dowell:know:( and 
5 uo the Truth is) That in che ſaid Charge, or Bill of 
TFuarticulars brought before the ſaid Matter, the: faid 
K. hath made ſeveral Demands for Fees and Disburſe- 
ments, when there us no Buſineſs in Agitation, 
| T. 1 Ss 5 N 
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nor any Money disburſed, and in other Places hath 
very muck ede the faid T. D. far Fees pre» 
tended to be paid for Counſel, for that the faid Cauſe 
being many Years depending in this honourable 
Court, the faid & B. and T. D. having appeared ve- 
ry vexatious, and put your Oratrix and her ſaid Sifter 
to great Delay and Charge, which tended almoſt to 
their utter Ruin, they were by the ſaid K. B. admit 
ted to fue in Forma Puuperis; and thereupon the 
Counſel which the ſaid R. pretended, and his faid 
Bill hath charged to have received ſeveral conſidera- 
ble Fees, did io far commiferate the diſtreſſed and mi- 
ſerable Condition of your Oratrix and the ſaid X. 
( who for great Part of the Tune whilthe ſaid Cauſe 
depended, had not wherewith'to ſubſiſt, or to carry 
on the ſaid Cauſe; but the Charity and Benevolence 
of their Friends, from wkom they received the Monies 
park to the ſaid 7. D) that the ſaid Counſel neither 
did, nor would receive ſuch large Fees as the ſaid K. B. 
hath charged the ſald T. D. with. Fot which Kind- - 
nels and Charity of the ſaid Counſel, your Orator 
hath ſince his Intermarriage made his grateful Ac- 
knowledgments to them. And the ſaid K. B. bath 
alſo charged in his ſaid Bill, divers Sums and Fees 


incident to the bringing on of Exceptions put in by 


the faid . D. to a Report made in the faid Cauſe 
by Sir K. H. Knt. late one of the Maſters of this Court, 
when by Agreement between him and the faid 7 D. 
the arguing of the ſaid Exceptions was put off from 
Time to Time for divers Terms, and were never ar- 
gued till Eater - Term laſt, which was done at your 
Orator's Charge; ſo that there was not, or ought 
not to have been any Thing paid in Reſpect thereof, 
yet nevertheleſs the ſaid K. B. hath brought to Ac- 
compt, and charged in Reſpect thereof, no leſs than 
go. ot ſame ſuch large Sum; and in many other 
8 the ſaid &. B. hath made very extravagant 
and unreaſonable Demands, which the laid 7. B. is 
very ſenſible of, but doth connive thereat, he and 
the ſaid K. B. purpoſing to ſhare and divide between 
tchemſelves all ſuch Monies as they by their aforeſaid 
Proceedings ſhall get allowed by this honourable 
"Court for the faid E Diaburſements, 
#4 * 3 | n 


(6.) 


6) 


Df Bills in Equity, &c. 

And the faid T. D. doth 'refuſe to demand of the 
ſaid P. K. and X. his Wife, any Sum of Money for or 
towards the' Diſcharge of his pretended Demands, al- 
though he well knows that your Orator hath paid 
more than his Share and Proportion of the ſaid Char- 

es, and in Truth, more than in Juſtice or Reaſon 
they do in all amount to, and is ready to pay the 
Remainder (if any there be) which ſhall appear up- 


on a fair and ju t Accompt, provided he may have an 


Aſſigament of the ſaid Bond and Judgment, to the 
End he may have the Liberty of putting the ſame 
in Suit againſt the ſaid P. R. and K. his Wife, in 
order to reimburſe himſelf their Share and Proportion 
of thoſe Charges which they ought to pay. But the 
ſaid Confederates refuſe to come to any Accompt 
with your Orator for the ſame, although he has of- 
ten requeſted them, and js {till ready and deſirous fo 
to do; but they would put the whole Burthen and 
Charge of the Suit upon your Orator only, All 
which Actings and Doings of the ſaid T. D. and K. B. 


and the reft of the Confederates, are contrary to E- 


quity and good Conſcience, &c. . 

In tender Conſideration, &c. and foraſmuch as 
your Orator and Oratrix are remedileſs, Cc. the ſame 
being Matters of Diſcovery being known only to the 
ſaid Confederates, and for that the Witneſſes which 
ſhould prove the Truth of the Premiſſes, are either 
dead, or gone beyond the Seas, or in other Places te- 
mote and unknown to your Orators; or for that they 
are ſo very aged and infirm, that no Benefit can be 
had of their Teſtimony at any Trial at Law. (Here 
any other Reaſons may be aſſigned 'as proper to give Cons · 
zance of the Cauſe in Equity.) | 65k 

To the end theretore that the ſaid Confederates 
may as fully anſwer all and ſingular the Matters and 
Things herein before charged, as if the ſame were 
here again repeated, and particularly interrogated, and 
more eſpecially that the ſaid X. B. (the Solicitor ) 
may fet forth upon Oath what Sum or Sums of Mo- 

y he hath received at any Time, and when, and 


from whom, for, in, or towards the Diſcharge of the 


Monies due to him from your ſaid Orator or Oratrix 
for Fees and Disburſemeènts, and may give A. 


bd 
— 


Ok Bills in Equity, & c. 


and juſt Accompt of all his Demands, and whether 
he hath not received more than, or as much as is 
juſtly due to him; and whether he hath not in any, 
or what Particular or Particulars mentioned in his 
ſaid Bill produced before the ſaid Maſter, oyer-reck- 
oned or over-charged any or what 25 dums of 
Money more than his juſt Due, and whether he hath 
actually paid all and every the Fees, Sum and Sums 
of Maney in the ſaid Bill charged to be paid by him, 
7 your — ths ſame 782 ons and Naas 
D. may upon his corporal Oath, diſcover what 
Sum or Sums of Moogy he, or any for hun, and who 
by Name have, or hath at any Time, and warn, -and 
& whom. received, which was paid or ſatisfied, or 
ought to haye been applied for or towards the Satiſ- 
faction or Diſcharge of the ſaid X. B's Demands, or 
how 6 ſame, or any, and what Part thereof hath been 
applied, and when, and for or upon what Account or 
—— ds the ſaid Bond and Judgment, or either, 
and which of them were or was had or obtained. 
And to the End that he and the faid K. P. and K. 
his Wife, may ſhew Cauſe, if any they can, why the 
ſaid Bond and Judgment ſhould not be aſſigned to 
your Orator, if he already hath, or hereafter ſhall pay 
off and diſcharge the ſaid T. D's Demands, and in the 
mean Time that all Proceedings both at Law, and in 
this Court, for Recovery of the Monies ſecured by the 
ſaid Bond and Judgment, or either ot them, or for 
the ſaid K. B's Fees and Disburſements, may be Raid, 
and your Orator and Oratrix be relieved in the Pre- 
—_— according to Equity and good Conſcience. 
y it pleaſe your Lordſhip, Cc. (And ſo pray Pra- 
eee T. D. R. B. and R. P. and K. his 
er 


A Bill to be relieved ag ainſt 4 Bond taken of the Plaintiſf 


by Dureſs (abbreviated ) 


WW Hoes F.C Widow, who departed this Life a- 
bout, &c. did by her laſt Will and Teſtament, 
conſtitute and appoint your Orator, and one E. C. 
Guardian of her Children D. C. and A. C. during their 
Minority, the ſaid E. C. 5 5 aſtee wards, viz. about, 

; | 4 V. 


(8.) 
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55 
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D) Bills n Equity, &o. - 
el take himfedf the Diſpoſal of the perſonat 
tate of the ſaic F. whereof the died peſſeſſ di 
Whereupom 'yorr Orater about, Oc did buy ſome 
of her Goode xo the Value of 8 l. and no more, and 
—— Beath of the ſaid F. one . A de- 

Zulng ton get we faich Performs Bftate belonging to 
the fai Childven into His lands, did pretend that the 
Right ef Adnüfiſtration ef the faid perforal Eſtate 
did d Him and thereupon a Suit did rife in 
og on rene 

ick Children, your Oxater dend 14 J 
or rhereabeuts, {ei Belles of the faid' Children and 
their Eſtate, Cc. OI Tos 
No ſo it is; &s. That the faid D. C. aud A. C. 
Chindren of the faid E combining and confeerating 


Penalty, with Condition for Payment of ſuch Sim 
as they, or fome of them pleaſed to inſett therein, 
which your Orator remembers not; and they, or 
ſome of them, prepared ſuch Bond, and threatned 


that your Orator id never get ont of Priſon, if 


he did not ſign, ſeal, and deliver the ſame to the faid 
Confederates, or ſome of them; and thereupon your 
Orator was forced and compelled, for the gaining of 
his Liberty, to ſign, &. and did by Dur ſign, c. 
to them, or ſome of them, ſuch Bond. But the ſaid 
C. B. did, on your Orators delivering of the ſame, 


promiſe and agree with your Orator, that your Ora- 


tor ſhould be ſatisfied and allowed what he Had paid 
and expended in the faid Suit, as aforeſaid. Not- 


withitanding which Promiſe and Agreement, they = 
J ͤ Rd Fs Ea "74 74 {aid 


ſaid Confederates do pretend and threaten that they 

_ wriffue& your Orator on the faid Bend, and recover 
the Penaſty thereof againſt your Orator, although the 
ſaid Confederates do well know, that the ſaid Bond 
was obtained by the Means and Practices aforeſaid, and 
without any reator valuable Confideration. And 
tant your Orator is not᷑ indebted in any Phing to them 
or * tnem, bur that there is a conſiderable Sum 
of Money coming and owing! ti» your Orator upon 
Acconnt of His ſaid Disburſemenes; and the ſaid Con- 
ſtederates do deſign to ven, treuble and opprefs your 
| 3 by, and under Colowr' ef the ſaid Bond, and 
refuſe to allow of make te your Orator any Satiſ- 


do 
faction ſor or in refpe& of Ins faid Disburſememrts. 


AH which Atiogs and Doings of the faid' Confede> 
rates are very unjuſt and .. + 
In tender Confideration whereof, and for that your 
Orator is remedifeſs in the Pretifes by the ſtrict Rules 
ol theCommor Law, and can have no Relief therein, 
but in Courſe of Equity before your Lordſhip in this 
1 Court, and for that your Orator's Wir- 
e. uf ante. 17 1.46 | 


Io the End therefore that the ſaid Confederates and (7;,) 
every of them may, upon their corporal Oaths, full, 
true and perfect Anſwer make, &c, And that 
and each of them may particular ly ſet forth for what 

Cauſe your Orator was arreſted, and for and upon 

whiat Conbderation the ſaid Bond was given, and to 

_ and what is the Date, Penalty and Condition 
a (or 2 2 to. fet it forth im hæc Verba) And 
whether the ſaid C, B. did not promiſe your Orator 
«that before the faid Bond was ſued your Orator ſhould 
be paid and ſatisſied his Expences and Disburſements, 


or to that Effect 
may be ſtaid up- (8. 


(6) 


And that all Proceedings at Law 
on the ſaid Bund, and the ſame may be ordered by De- 
cree of this Court to be delivered up to your Orator 

to be canceled, and your Orator be refieved in all 
and firgular the Premiſſes according to Juſtice and 


Mey it pleaſe, or Proſe pain CB. D. C. and 


8. 


Oh H 


A Bill 


(4) 
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A Bill co. Ie relieved againft| « Judgment entred 4gainf 
are who! was Security Jer 4 Priſoner on Prezence of an 


a Eſcape. 1 | 11 


| HAT. your Orator on or about, &c, together 
with one G. E. and one F. D. became bound 
in one Bond of 5001, or thereabouts, unto /. L. 


- 
= 
* 


with Condition, That the ſaid G. E. ſhould be and 


continue a true Priſoner unto the ſaid W. L. during 
the Time of his Impriſonment, until he ſhould be 
therefrom lawfully diſcharged. The Condition of 
which Bond is as followeth, or in Words to the like 
Effect, (viz. reciting the Cunditian, And that at the 
ſame Time your Orator did, together with the ſaid 
G. E. and F. D. alſo ſign, ſeal and deliver one oths 

Bill or Writing wherein he was bound to the ſai 

M. L. with Condition, That the faid G E. ſhould 
pay to the ſaid W. L. 3 5. 6 d. per Week for Chamber- 


Rent erery Week during his Impriſonment. And your 


Orator, together with the ſaid G. E. and 7. D. did 
alſo at the ſame Time ſeal and deliver one other Wri - 
ting in Nature of a Warrant of Attorney to confeſs a 

udgment on the ſaid Bond of 500 l, with a certain 

lauſe or Clauſes therein mentioned, That if the ſaid 
C. E. ſhould make an Eſcape out of the Cuſtody of 
the ſaid . L. his Deputy ar Servant, and that the 
ſaid W. L. was thereby dampnified, that then it might 


5 be lawful for him the faid . L. by his Attorney to 


(s.) 


to Equity and good Conſcience, to 


enter up Judgment againſt your Orator, and the ſaid 
G. E. and F. D. ſeverall. 
Nor ſo it is, &c. That one A. F. under Pretence 


of an Eſcape of the ſaid G. E. as your Orator is in- 


formed, hath brought a Bill or Declaration againſt 
the ſaid W. L. for 1561. for Debt and Coſts. of Suit, 
to which Bill is pleaded a teſh Purſuit and Retaking, 
and no further Proceedings thereypon had; and ſince 
that Time the ſaid A. F. by Connivance, Subtilty and 


Fraud hath procured the ſaid V. L. to aſſign to him 


or to his Uſe the ſaid Bond and Judgment, contrary 

| the utter Ruin of 

your Orator, unleſs relieved by this Court. And ſhew- 

erh, That in all ſuch Caſes where the ſaid W. 1 he 
| wii u 


Ok Bills in Equity, &e. 


ſued as Marſhal of the Priſon of the Queen . Bench, 


for the Eſcape of any Priſoner, it is and hath been 
the Cuſtom of the ſaid W. L. to permit ſuch Priſoner 
or his Security to defend the ſame, and no Security to 
be aſſigned before Verdict and Judgment obtained a- 
gainſt him the ſaid M. L. as Marthal of the ſaid Priſon; 
and your Orator did deſire and requeſt the ſaid . I. 
that he might haye Liberty to defend himſelf in that 
Suit brought againſt him by the ſaid 4. F. and did 
offer, that if the ſaid . L. were caſt therein, that 
they your Orator would pay and diſcharge all ſuch 
Money, &c as the Court ſhould adjudge againſt him. 
And your Orator doth aver, That all Charges and 
Colts of Suit hath been paid by the ſaid G. E. the Pri- 
ſoner, by your Orator's Order, and that the ſaid A. F. 
hath given the ſaid W. L. a Diſcharge for the. ſame. 
All which your Orator hopes to prove to this honqur- 
able Court; notwithſtanding which the ſaid N. I. 
doth threaten to ſue your Orator upon the ſaid Judg- 
ment, G. contrary to all Equity. 

In tender Conſideration, &c. and for that your O- 
rator can have no Relief but before your Lordſhip in 
this Honourable Court againſt the ſaid. Judgment 
moſt wrongfully and unjuſtly entred up, as aforeſaid, 


for that your Orator's Witneſſes which could prove 


the Premiſſes, are either dead or gone, &c, 

And to the End the ſaid V. L. and A. F. and either 
of them may upon their ſeveral corporal Oaths An- 
ſwer make to all the Matters and Things in this Bill 
charged, and may particularly ſet forth when ſuch E- 
ſcape was made, as is pretended, and how long ſince 
a Declaration was brought againſt W. L. and whe- 
ther G. E. was not in Priton long before, and at that 
Time; and whether he be not now in Priſon under 
the ſaid W. L.'s Cuſtody at the Suit of 4. F. and whe- 
ther a freſh Purſuit was not pleaded to the ſaid De- 
claration by V. L.s own Order; and whether it 
is and hath been a Cuſtom for W. L. to allow the 
Priſoner or his Security to defend any Suit brought a- 
gainft him for an Eſcape ; and whether your Orator 
did not deſire to have that Liberty, and what the 
ſaid V. L. is or was dampuified before he aſſigned o- 


| AttOre 


yer your Orator's Security; and whether Be and his 


(6) 


(7.) 
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OG) 


G6) 


have for aſſigning over your Orator's Bond and Judg- 
ment 1275 2 2 5 


les aceordiug to Equity, Ge. 
r © phil jour Lav 


preach'd wi 


Df Bills in Equity, 8c. 

Attorney-wete not paid all Fees, Charges, Ec, for de- 
fending the faid Suit by G. E. the Priſoner, and what 
Conſideratien N Z. or any to his Uſe had, or rs to 


And to the End that the Truth may more plainly 
pear, it js humbly prayed, That alt the Writings in 
the Bill mentioned may be brought into Court, and 
the ſaid Bond and Judgment vacated, and that your 
Orator may be relieved in all and ſingular the Premi- 


aſe your 
ein W. and A. F. 


A Bill to' bene the Conſent of the Patron, Parſon, and Or- 
dinary for enlarging a Pariſh Church, and to apply Mo- 
ge 0 poor People is that purpoſe. 


SH EW, &. your Orators A. B. and C. D. Church- 
wardens of the Pariſh-Church of C. in C . 
and alſo E. F. G H. J. K. &c. principal Pariſhioners 
and Veſtry- Men of ſaid Pariſh of C for and on 
behalf of themſelyes, and others the Pariſhioners and 
Inhabitants of the ſame Pariſh. e ee 
Whereas the Numbers of the Pariſhioners and In- 


e | ihe 
ſhip, &c. Proceſs prayed 4. 


7 


habitants within the faid Pariſh have of late Years 


been much increas'd, and are continually increa- 
ſing by Reafon of the great Concqurie of Perſons 
from London and other Places, reſorting to, and reſi- 


ding in the faid Pariſh; fo that the Church belong- 


ing to the ſaid Pariſh, is, at preſent, by reaſon of its 
Smallneſs and irregular Structure, no Way capable 
of receiving or containing ſuch Pariſhioners and In- 


habitants as on Sundays and other Holy Days refort 


and repair to the faid Church, whereby many of 
them are depriv'd of the Benefits of joining in the 
publick 17 and hearing the Word of God 

thin the aid Church ; And whereas divers 


publick Veſtries, and other general Meetings and 
Aſſemblies of the ſaid Pariſhioners and Inhabitants 
have been calld and held, wherein divers Methods 
and Expedients have been propounded and conſidered 
ol in order to remedy and rectify the ſaid Inconve- 
* | niences, 


Ok Bills in Equity, Sec. 
nience, at which publick Veſtries, &. it has been 
generally and — agreed on and reſolv d, 
hat the only proper and effectual Method or Bxpe- 
dient to 2 + ame will be by altering and en- 
Alarging ſome Fart df the cent eeuc the ſaid 
Church, that is to ſay, by pulling, don ſuch Part 
thereof, and by erecting a new additional Building to 
the ſaid Church, extending in Lepgab from that Part 
thereof call'd Fs Ile to the Wekt - the ſaid 
Church, and of equal Breadih with the ſaid Iſle, 
and that a Vault ſhould be made under ſuch new ad- 
ditional Building of equal Dimenſions and Extent 
wich the ſaid Building; and whereas ſuch Enlarging 
and Augmentation of the ſaid Church, would not on- 
I bean Ornament thereto, and conduce tothe Advance- 
| x pe — Woxlhip, Cr. as aforeſaid, but al- 
it would be a geod Expedicnt for making a better 
Proviſion for the Maintenance and Support af the 
Pear of the faid Pariſh, by applying the Fees and 
Profits-of Burials in the ſaid Vault, and of the Seats 
in ſuch additional Buildings, towards Ma inte- 
mance; (therefore ãt vas at ſuch publick Veſtries alſo 
agreed and reſolved, That ſuch Fees and Profits ſhould 
be accordingly applied for, and towards, Oe, And 
- whereas at uch Veſtries, Cc. it appeared that the 
Charge of erecting ſuch new Building, and finiſhing 
and ndutning the ſame with Pows and geats, Cc. and 
af anaking ſuch new Vault, Cr. would amount 10 
the Sum of -- -- and upwards, and. was bring þ - 
merly depoſited, and naw temaining in the lands 
ef #7 H. of the/ſame Pariſh, Eiq; the Sum of 150%. 
- upon his Bond, given ito the ſaid Church. wardens of 
the aid Pariſh, the ſame being the Publick Money of 


che aid Pariſh, and giren to the Poor of the fad 


Pariſh by the Will of D. & late of the fame Pa- 
riſh, Widow, deceas d, e 233 be 
put intothe Hands uf the ſaid M H. Eſq; and he to 
pay Intereſt for the ſame at the Rate of J per Cent. 
only, and it appeating to the ſaid publick Veſtries 
And Aſtamhlies af the ſaid: Pariſhioners, that the 
Profits and Perqui ſites that would ariſe by letting the 
Pes and Seats in ſuch additional Buildings, and from 
the Fees for Burials; c. in ſuch new. Vault, au 
" h | yearly 


onl 


of 


6% | ru 
Note, here is fect. But ſo it is, &c. That your Orators-are in- 
no Complaint form'd and advis d, That? 

of Injury, but Law, ſuch Application of t 


Of Vills in Equity, &c. 
yearlq amount to a much 
tereſt of the ſaid 1501. ſo 


W. H. Eſq; at 51. 


unto. It was alſo unanimonfly agreed 
on by the ſaid Veſtty, &c. That the ſaid 150 
be applied towards the erecting ſuch Building, and 
making ſuch Vault as aforeſaid, and that the Pari- 
ſhioners and Tnhabitants would advance and make 
nenices there- 


eater Sum than the In- 
fired in the Hands of 
per Cent. as aforeſaid, doth amount 
and refolved 
61. ſhould 


good the Refidue of the Charges and Ex 


of, ovet and above the ſaid 1500. 
ments and Contributions; and that after the ſaid 


by vo 


luntary Pay- 


Building and Vault ſhould be finiſhed, all the Fees, 
Profits and Perquiſites ariſing, or accruing by letting, 


ſelling, or diſpoſing of the Pews and Seats in ſuch 


additional Buildings, and the Fees and Profits of Bu- 
rials in the ſaid new Vault, ſhonld wholly and only 
be applied and appropriated'to the Relief and Main- 


tenance of the Poor of the ſaid Pariſh for ever 


thereupon your ſaid Orators, and the reſt of the Pa- 


and 


riſhioners and Inhabitants of the ſaid Pariſh well ho- 
ped and believed, from ſuch a hearty and unanimous 
Concurrence and | 
and pious Endeavours would have had a ſunableEF- 


Agreement as aforeſaid, their good 


the firit Rules of 
ſaid 150. cannot 


of want be made without Decree of this Honourable Court 


ower to 
do good, and 
therefore and; 
for that the 
Bill was ami- 
cable, the in- 
terrogatorial , 
Part is omit- 
ted. 


Ordin 


for that Purpoſe had and obtain d, and that ſuch ad- 
ditional Building cannot be erected, nor ſuch new 
Vault made, without the Licence and Conſent of the 


ary, Patron, and Rector, or Parſon of the ſaid 


Church. And for that the Right Reverend, &c. (na- 


ming the ordinary, Patron and Incumbent of the ſaid 
Church) ate willing to concur in ſo good and pious 


an Undertaking, provided it be done under the Di- 
tection and Decree of this Honoutable Court, and 


for that the ſaid V. H. Eſq; is alſo willing to pay and 
advance the ſaid Sum of 1 50 l. now in 
the Church-wardens of the ſaid Pariſh for the 
ſes aforeſaid, provided he may be Indempni 


is Hands to 


Fed by- 


Decree of this Court for ſo doing; and for that T. W. 


and 


. the 


ſaid Pariſh of & are likewiſe willing to concur = 


ent Overſeers of the Poor of the 


Ok Bills in Equity, &. 

ſo good an Undertaking, and to comply with the De- 
ſires of your Orators and the reſt of the Pariſhioners 
therein, if they were thereunto authorized by the 
Decree of your Honourable Court. ROY 

Ih tender Conſideration, &c, and foraſmuch as (6) 

our Orators and the reſt of the Pariſhioners have no 

cans to effect ſuch their good and pious Purpoſes for 
want of a good and ſufficient Power and Authority; 
nor can have any Redreſs of the Inconveniences afore- 
ſaid, or any Relief in the Premiſſes,but by the Aid and 
Aſſiſtance of this high and honourable Court. 

To the End therefore that the Ordinrry, Patron (5) 
and Incumbent aforeſaid may be directed by the De- e, The 
cree of this Court to join in granting a Licence or Prayer is here 
Authority to your Orators and the reſt of the Pari- inſtead of the 
ſhioners for the erecting ſuch additional Building to Interrogato- 
the Pariſh Church of C. and making ſuch new Vault rial Part. 
in rhe ſame as aforeſaid; and that the ſaid W. F. Eſq; 
may be alſo thereby decreed to advance and pay into 
the Hands of the Churchwardens of the faid Pariſh, 
or ſuch others as your Lordſhip ſhall think fit, the 
{aid Sum of 150 J. now in bis Hands, in order to be 
implayed in and about the ſaid Building and Vault 
as afoxeſaid ; and that the ſaid 7. M. and F. P. Over- 
ſeers of the Poor of the ſaid Pariſh, may by ſuch De- 
cree be directed to conſent to the paying and advan- 
cing of the {aid 150 J. for the Purpoſes aforeſaid ; and 
that your Otators and the reſt of the ſaid Panſhio- - ꝓ“ 
ners uy be alſo thereby enabled to undertake and 
perfect the ſaid additional Building and new Vault; 

and to that End that they may have Power to apply 
the ſaid 150 l. in and about the ſame, and likewiſe 
to collect yoluntary Payments and Contributions from 
the ſaid-Pariſhioners and Inhabitants for that Purpoſe ; 
and that the Profits and Perquiſites ariſing by Burials 
in the ſaid Vault, and by Letting or Diſpoſing of the 
Pews and Seats in ſuch additional Building, may be 
wholly and only imployed toward the Relief and 
Maintenance of the Poor of the ſaid Pariſh of C. and 
that your nin Tg make ſuch further Order and 
Beerde for undertaking, advancing and perfecting your 
Oratot's good and pious Deſigns and Endeavoursas to 
yout Lordſhip ſhall ſeem juſt and equitable. * 
| ay 
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tiffs and Defendants Names and Return of the Writ, 
in this Form, vis. | | | 


Subpena ad Sect. A. B. verſ. C. D. & al. Ret' immediate. Note for the 
Writ. 

This is when the Defendants live in Town, and you 
would have it returnable preſently; and if it be re- 
turnable on a certain Day, then it muſt be thus, et 
Die Lune, (or Martis, &c.) together with the Day of 
the Month. But if it be on a commen Return- Day, 
which is moft uſual when the Defendents live above 
10 Miles out of Town; then you are to obſerve the 
Returns in the following Page, both for the Note and 
the Vu; and the ſame Forms are to be obſerved in 
the Returns of all other Writs in this Court, as well 
e e &f Reorder. ble either 

that a Sabpena - is returnable eit , 

1. Immetliate, when the Defendant lives in Town, — = 
or within 10 Miles thereof, of which Afhdavit muſt 
be made. A 

And Note, in Term tis need leſs to have it ret. imme- 

diate, for it may be on any Day certain. 

2. Oh a certain Day of the Month, which muſt be in 
Term, except Cauſe be ſhewn on Petition or Motion, 
for having it returnable in the Vacation. 
3. Oh a common Return Day, accerding to the Di- 
rections in the two following Pages. 

Ant gore, where there ate many Plaintiffs, all of em 
need not be named either in the Note or the Vrit, but 


only the firſt with an, & d. thus; 


Subpena ad Sect. R. B. & al. verſus C. D. &c. 
But all the Defendants ought to be named in the 
Mrit, (cho not ſo in the Noe) only you can put but 
three Defendants Names in one Writ (in which Caſe a 
Man and hie Wife are admitted to be but one) and 
if there are more Defendants, there muſt be ſeveral 


Subpend 5. | 
or the Manner of ſerving this and other Writs of Time of Ser. 
Sulpæna, vide pag. 70 to 74. And as to the Time of vice. | 
Ser vice, Wore, | * 
1. It muſt be ſerved before Noon of the Retwrn-Day. 
2. It is good Service, tho in the Night, if before 
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Fees for the 
Wie. 


Of Writs of Subpena ad Reſpondend. 
But beſides the Cerrificate and Note aforeſaid, you 
leave with the Clerk of the Subpends 25. for his Fee, 
if two Defendants, and 3 -. if three Defendants ; who 
thereupon gets it ſealed ; and when you call for 
it, you pay him 15s. 6 d. more, viz. 6 d. for the 
Seal, if ſealed at a general Seal, and 13, the Kin'gs 
Duty. But it fometimes happens in the Vacation, 
That in Cauſes of great Moment, and where ſpeedy 
Proceſs is required, à private Seal will be neceſſary, 
for which you pay two Guineas fot opening the Seal, 


| beſides the Fees for the Writ. 


Subpens the 
original Pro- 
cels. 


Subpæna 


where one 


Defendant. 


Proceſs im- 
tc diate. 


The Writ calkd a Subpene 4d Reſpondend, is the o- 
riginal or leading Proceſs of this Court when the 
Suit is commenced by Engliſh Bill, and requires the 
Defendant's Appearance in Court to anſwer what 
ſhall be objected againſt him at ſucha Day, (which is 
called the Retwrn) by the Complainant in his Bill: and 
it is called a Sulpana, becaule of the Words ſub Pena 
centum Librarum therein contained; though inſerted 
8 in Terrorem, for the Hundred Pound is never le- 
vied. * . 4 $2 0 
The Form of & Subpœna ad Reſponde 

| — * Defendant. 


mY * 


ndum, where only 


Georgii Da Gad Magna Britamia Frrucie & Hi- 


bernie, Rex, Fidei D &c. 7 8 Blunden +- 
migero Salutem. . am certis de Cauſis coram nobis 
in Cancellaria propoſuis, Tihi pracipimus fir miter 


injungentes, Ouod omaibut aliis — 7 excaſatid- 
ne quacunque ce ſſante in propria perſons tui ſis coram no- 
bis in 44 Caen RAS 2 Sti. Miabaelis prox. 
Jatur. in tres Septimanat (or any other Return, ut ſu- 
pra) nbicungne unc fuerimus, ad reſpindend, ſuper iis 
gue tibi objicientur tunc ibid ; Et ad Jaciend. ulteriu & 
recipiend. gue difia Curia noſtra conſiderauorit in hac 
parte, Et hoo ſub Pn centum Li brarum mullatenss omit- 
tas. Et habeas tune ibi hoc Breu Teſte meipſo, apud 
Neſtmonaſferiam ſecundo Die F ulii Anno Regui * _ 
— ds 65} © 2 27 TKer. 

But if yqut Suben is returnabble imediare or 
indilate , then inflead of the Words, 2 Die Sti. 
(Aicharlis, &c. ſay; indilate poſt receprimem bujus Brevis 

4 S 


ubi- 


— , , 
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wbicanque, &c. and this Proceſs immediate, can only be 

had when the Defendant lives in or near London, of 
winch A muſt be made, and a Petition to the 
Mafter 


ſter of the Rolls, and a Motion thereupon ; which 
Petition may be in this Form, viz. 


Wharton contra Dyer. 


To the Right Homourable the Maſter of the Rolls, 
| The humble Petition of R. W. Complainant, 
Sheneth 


I 
* That your Petitioner being ſued at Law by the A Petition 
* {aid Defendanr, you Petitioner is adviſed to bring for ſuch Pro- 
his Bill in this Court againſt the ſaid Defendant, ceſs. 
* to be relieved againſt ſaid Action; and for 
* that the ſaid Defendant hveth at Highgate, near 
* London, as 1 Affida vit annexed doth appear. 
© Ygur Petitioner therefore humbly prays your 
* Honour, That he may have a S»bpens againſt 
* the ſaid Mary Dyer, returnable immediate. 
| And your Petitioner ſhall ever pray, &c. 


And this Writ is called a S»bpena to anſwer, and Salben to 
diſtinguiſhed by that Name, in reſpeR there are ſeven anſwer, 
or eight other na's in order to farther Proceed- 
ings, viz, * | 
A Subpena for Coſts, In FITTE | 
A Subpeng to make better Anſwer. Several ſorts 
A Sabpens ad replicandum. | of Subpens's, 
A Subpena to rejoin. | 

A Sedper ad revivendum, &c. 

A Subpena for Witneſſes to teſtific, Cc. 

A Subpeng to hear Judgment, 

A Sabpena pro Publicatione. 168 

A Subpena dncens tecum, for Writings, Evidences, Cc. Caution of 

Touching the Subpena to anſwer, you mult be very Miſtakes, 

careful there be no Miſtake in the Body of the Writ, 

for that may prejudice the the Deſen- 

dant may take Advantage of it, if he find any; but 

if there be a Miſtake in the Label only of the Writ, 

no Advantage is to be taken by ir. | | | 

_ This'Writ may be made returnable three Ways; How return» ' | 
either immediate, or upon the common Days of Re- able. 
| e turn, 


| f Prox. pojt, &c. 


Serving 
"thereof, how. 


How left. 


Upon the 
Door, c. 


1 


Same Day re- 
tutnable. 


Againſt Hud. 
band and 
Wie. en 


Coſts for 


B want of Sub. 


— 


Of Writs of Subpœna ad Reſpondend. 


turn, as from the Day of Eaſter in fifteen Days. &c. or 


* 


upon a Day certain, after any of the uſual Returns, 
or after any of the great Feaſts, from hence the Re- 
turns-take their Names according to the Directions, 


ſupra pag. 66, 679. 


Theſe Words, prox. poff, or prox. ante, muſt be ad- 
ded where it is requiſite; and where the great Feaſts 
be either to come, or palt, the Words prox. futur. 
mult be tranſpoſed, as before is directed. 

This Writ of Subpena is to be ſerved before the Re- 
turn thereof be paſt, which they uſually do, either 
by the Delivery of the Wirit it ſelf under the Seal, 
to the Perſon of the Defendant, or by ſhewing the 
Writ under Seal to him, delivering hun a Note or 
Label of the Day of his Appearance; and this Note 
is more uſual when there are more Perſons than one 
in the Subpena, ſo that the Body of the Writ may be 
reſerved to be left with the laſt. | 

Or elſe the Writ may be left at the Defendant's 
Dwelling-Houſe with one of his Family, or at his 
Place of Reſidence. See Orders in Canc. pag. 11 ö, 116. 

It 1s conceived it may be a good Service to leave 
the Writ, hanging upon the Door of the Houſe; or to 
put it into the Houſe under the Door, or within the 
Window of the Houſe where the Party. doth dwell, 
or uſually reſide; But that is where it is preſumed it 
afterwards comes to his Hands, or that he might be in 
the Houſe at the Time, or had Notice e 

Where a Subpena is ſerved on the ſelf-ſame Day 
whereon it is returnable, it is a good Service if it be 
before Noon, and the riſing of the Court in Chan- 
cery, and the Defendant to ſerved, ſhall be bound 
to an Appearance with all Speed. 1 SW 

Where a Subpena is had againſt the Husband and 
Wife, and the Husband alone is ſerved, and hath No- 
tice that it is againſt him and his Wife, that is a good 
Service as to both; and for want of Appearance, an 
Attachment may be had, either againſt the Wife only, 
or againſt both. To which Purpoſe, ſec Carie's Reports, 
89, 101, 103, 106, 109, 1 ©. | | 

The Sabpena being ſerved, the Bill was formerly 
to be put in, in due Time; or elſe if the Defendant 
appear'd, and no Bill be filed, they will get Coſts. Tp 

7 P 8 | | prevent. 
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ents which, a Time was prefix d for exhibiting the Time for. 
ill after the Day of the Return of the Subpena. merly allow. 

As if the Subpan was returnable upon a general ed for filing 
Return - day, as Craſtino, Oct abis, Tres Menſ, &c. after the Bill. 
ſuch or ſuch a Feaſt, then had the Plaintiff Time to 
put in his Bill until the ſecond Day beforę Noon next 
following the fourth Day Nei every one of the 
ſaid Returns; and then account the Return- day, and y 
the fourth Day after it, for two of the ſaid four Days. How Se. MW 
. But where the Subpena was returnable upon ſuch 4's are to be 
or ſuch a certain Day of the Month, then the Bill ſerved. | 
might be filed the ſecond Day after it before Dinner, 
And by the Orders in Chancery, Page 115, 116, it 1 
is appointed, That 2 Subpena to anſwer, revive, - 
review, rejoin, to teltifie, or to hear Judgment, ſhall 1 
be ſerved perſonally, or left at the Defendant's Dwel- 
ling-Houſe, or Place of Reſidence, with one of that 
Family. And no Clerk ot this Court ſhall iſſue any 
Attachment for not appearing, but upon Affidavit Affidavit to 
firſt made, poſitive and certain of the Day and Place be made of 
of ſuch Service of the Subpena, and the Time of the the Service. 
Return thereof, whereby it ſhall appear that ſuch 
Service was made, if in London, or within twenty 
Miles thereof, four Days at leaſt, excluding the Day 
of ſuch Service: And if above twenty Miles, then to | 
have been eight Days before ſuch Attachment enter d: Artachment 
And that ſuch Attachment ſhall not be diſcharg'd, for nor ap- 
but upon Payment of uſual Coſts, and ſo the ſuc- praring.,” 
ceeding Coſts to be double. 1 ve Wen * 

Every Subpæna to make a better Anſwer, ſhall alſo Subpens pro. 
contain a Clauſe for the Payment of the Colts ordi- weliori reſpon, 
narily paid in that Behalf, and the Plaintiff ſhall not 
be put to take out ſeveral Writs, nor to proſecute ſe- 
yeral Contempts as formerly uſed. M . 
And if upon the Service of ſuch Subpæna, the Coſts 
be not paid, the Anſwer of ſuch Defendant ſhall not 
be received or filed, unleſs the ſaid Colts be alſo de- Cons, 
livered and paid to the Plaintiffs Clerk, together with 
the ſaid Anſwer. but Proceſs of Contempt ſhall iſſue 
in that Caſe, as for want of an Anſwer, at the Return 
of the ſaid Subpena. A. vis 
And Note, A Subpæna to hear Judgment is to be Salons 44 
ſeryed perſonally, or to be left at the Houſe of the audiendum J 


Ot Writs of Subpeena ad Reſpondend. 
Party with one of the Family, ſave that you are to 
give fourteen Days Natice exeluſive before the Tune, 
to hear Judgment; but if it be in the ſnort Vacation, 
between Eaſter and Trinity Tenn, you are ta give but 
ten Days Notice, becauſe of the Surtneſs of the Vaca- 


tion. 4 8 | | +13 | 
Srvice on the But in Caſe Oath be made, that the Defendant 
Attorney or cannot be found ſo as to be terved per ſonally, and 
Clerk. ihat he hath no certain — 2 is beyond the 
Scas, Cc. the Court wilt order, That the leaving of 
a Subnema with his Attorney, or Clerk in this Court, 

ſha ll be a ſufficient Service. © 

De fendant And where the Subpæng was made returna lle an a 
diſcha:g'd. Return- day, in ſuch Caſe, the neut Day after the 
fourth Day was Coſts. Day; and if the Bill came not 
in the next Day at Noon, or prefently after: Dinner, 
(the Defendant having. preferred his Coſts the Day 
before) was diſcharged from attending with his Colts. 
But Note, That theſe Rules are nom altered by the late 
c 2 for Amendment of the Law, 4 & 5 Ahe, 


: Ius & 4 contra Baker & alios Paſe 17 Car. 2. 


EA Subpens The Defend amts brought a joint Action at Leghorn 
| ſerved'<n a againſt the Defendants, and had there areſted the 
D-fendavt » Plaintiff's Goods; The Defendant Baker being here, 
| here, ordered and the other Detendants at Leghorn, Baker antwered 

to be good here, and by Order, a Subprns left with him, was to 
Service tor be good Service for the other Defendants, and there- 


the other 


Defendants upon an Attachment for want of Anſwer; And up- 
beyond de J Berg dapggt lie but it dens the ip 
daants Procee at orn, but it t junc- 

Seas. tion was afterwards diffolved, 1 Chan, Caf, Gy. = = 
Cofts to the Where the Colts are not voluntarily paid for want 
Defendaat. of a Bill, either by the Plaintiff himſelf, or his Clerk, 
5 to the Defendant os his Clerk, in ſuch Cafe the De- 
— may — 22 0 — noe = 
nplainant pr upon Sight thereof, to pay th 
.Defeabant, or the Bringer thevyeof, the ſaid Cos? 
And this Subpæna mult be ſerved on the Plaintiff Per- 
Jonally, and upon ſuch Service, if the Complainant 
do retule to pay the faid Coſts accordingly, in ror. 


2 
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Cafe the Defendant may (upon avit made, that Affidavit. 
the Swbhpena tor Colts was ſerved ern ) have an 
Attachment directed to the Sheriff of the County 

where the Complainant lives, to attach the Complai- 

nant for the ſaid Coſts. | | | 

And if the Sheriff of the County make Return up- Attachment 
on that Attachment, that the Complainant cannot be for Colts. 
found, then an Attachment with Proclamation may P-oclamati- 
be ſued forth againſt him: And that Proclamation on. 
being likewiſe returned by the Sheriff, as aforefaid, 
then a Commiſſion of Rebellion may be ſued farth Writ of Re- 
againſt the Complainanr, | | bellion. 

And Note, when a Defendant has once appeared, Order for 
or has a certain Clerk in Court, (of which Oath Coſts. 
muſt be made) then upon Affidavit, that you ca not 
find the Perſon, to ſerve him perſonally with a Writ 
for Coſts, you way obtain an Order ro be teft with 
the Clerk in Court. or otherwiſe, as the Court on a 
Motion, or Petition ſhalt direct, and that to be deem- 
ed as good as if he had been pesfonally ferved.” 

On the other Side, if the Plaintiff do in due Time Attachment 
file bis Bill, and the Defendant appeareth not the 2ginſt De- 
next Day after Coſts Day, then the Complainant up- fendant. 
on Oath made, that the Defendant was ferved with a 
Subpena, may have an Attachment, and farther Pro- 
cels, in cafe the Sheriff return the Party is nor to be 
found, &e. 

The Hfidavit that muſt be made of the Service of Aſſilavit of 
the Subpena, mult be made according as the Manner (:rving Sab. 
of the Service was; for if the Mdavit made do not pens. 
prove a good Service, as before is ſet forth, no At- 
tachment can be had upon it, and therefore he mult 
{wear as ſolloweth: | 

Thar he delivered the Subprna to the Defendant, or , 
that he ſhewed the Subpæna to the Defendant, under 
the Seal of the Court, and delivered to bim a Note 
_ Day of his Appearance, or a Labet of the 

bp: na. 
that he left the Subprna at the Defendant's ＋ 
Dwelling: Houfe or Loden, where the Defendant LPS . 
moſt abideth. Fide the Forms of theſe Affidaviis, 
inſra. nn ; A {$20 © a It 
pI, Or 


ery, Cc. 


74 


Confeſſion. 


Saw another 
deliver it. 


Return in- 
ſerted. 


Attachment 
entered, Oc. 


commitment 
for a Con- 
tempt. 


Rule to an- 
ſwer. 


Attachment. 


Ok Mrits of Subrœna ad Reſpondend. 


Or he may make Aſidavit, that he heard the Defen - 
dant confeſs that he was ſeryed with a Subpena. Or 
if the Party that makes Affidavit, can ſwear. that he 
ſaw another (naming him) to ſerve the Writ as be- 


fore; this will be ſufficient to maintain the Aattach- 


ment. 4 ide poſt, 80. | i 

There can be no Attachment regularly made out a- 
gainſt the Defendant for not appearing, until there be 
certain and poſitive Oath: made of Time, Place, and 
Manner of ſerving the Subpæna, inſerting therein the 
Return of the Writ. _ by | 
And ſuch Attachment muſt be entered in the Houſe- 
Book of the Six Clerks, kept in that Office, and alſo 
in the Regiſter's Book in his Office, expreſſing the 
Cauſe why it was iſſued. 

And no Clerk of this Court ſhall iſſue any Attach- 
ment for not appearing, but upon Affidavit firſt made 

ſitive and certain, of the Day and Place of ſuch 

rvice of the Subpæna, and the Time of the Return 
thereof, whereby it may appear, whether the Party be 
in Contempt or not. | | 

And where any Perſon ſerved with a Sybpena doth 
Injury or Wrong, either by Word or Deed, to the 
Party who acted in Service of it, or doth ſet at nought 
or contemn the Writ it ſelf, or the Authority of the 
Court from whence it iſſues, upon Oath made there- 
of, and Motion thereupon, ſuch Perſon ſhall be com- 
mitted to the Fleet, Cc. Carie's Reports, 19, 92, 100 
See after concerning Commitments. | 
_ Where there is Appearance made by the Defendant 
within the Time limited, and the Bill filed: In ſuch 
Caſe the Complainant's Attorney may give . unto the 
Defendant's Attorney on the ſaid Day after the Coſts- 
Day, a Rule, that the Defendant do make Anſwer to 
the Complainant's Bill, by the ſame Day ſeyen-night 
then next to come. Rand 

This Rule and Day muſt be entered in the Rule- 
Book, and in Caſe the Defendant fail to make Anſwer 
by that prefixed Day ſo entered, or if he do not other- 
wiſe ſatisfie the Court, by ſhewing ſufficient Cauſe 
and Occaſion of his Delay, then the Complainant's 
Attorney may have an Attachment again the De- 
ſendant. R | 
Now 


and other 'TUrits and Pꝛoceſſes. = 


- Note, This Writ of Attachment cannot be duly had, Fs ult in Sub- 
but where the Sabpæna foregoing is duly obtained and pens. 
{erved ; for if the Sabpæna be counterfeit, or if true, 
and not legally ſerved, this Writ of Attachment in 
theſe Caſes is uuduly obtained, and the Detendant ar- 
reſted by it, upon diſcloſing the Matter to the Court, Defendant 
will be diſcharged thereof. | | | diſcharged- 

An Attachment. duly gotten for not appearing, Cots by De- 
may not be diſcharged tiil the Defendant have firſt fendant upon 
paid 20. Colts, if the ſerving of the Sabpena were zn Attach- 
upon his Perſon, otherwiſe it is but 10.5, and every ment. 
ſucceeding Proceis double ſo much: And upon Pay- 
ment thereof, he is diſcharged of Courſe. See Cary 

2, 72, 79, 94, 105» | ; 

8 The Husband — and the Wife not: An Baron and 
Attachment was granted againſt them both; Abel s Feme. 
Caſe, 19 Elis. ib. 65. | | 

So he alone appeared, and put in a Demurrer in Attachment. 
both their Names, without excuſing her, Attachment 
was granted againſt both. Spicer's Caſe, ib. 39. 

.. The, Defendant made Oath' he could not anſwer Oath for De- 
. Might of Evidences, and had Tune given him, lay. 

and then afterwards put in a Demurrer ; This Wiit 

went out againſt him. Paſc. 21 Eliz. Farmer's Caſe, 

. Where the Detendaut is ſerved with a Subpera, and After At- 
afterwards for not appearing, an Attachment iſſues a- techment. 
gainſt him; if he do not appear upon the Attach- 

Ra the Sheriff do thereupon return (as in the 

like Caſes he doth) a Non eff inventus, then there will | 
iſſue forth againſt him a Proclamation of Rebellion; Wiit'of Re- 
wherein obſerve that this Proceſs: of Conteinpt, and bellion. 

all Attachments in Proceſs are to be diſcharged upon | 

the Defendant's Payment, or Tender to, and Refuſal of 

it, by the Plaintiff 's Clerk, of the ordinary Colts of 

Court, and filing of his Plea, Anſwer or Demurrer, proceſs dif 
as the Caſc is, without any Motion in Court: And if charged, &r. 
the Plaintiff do proſecute the Contempt afterwards, 

the Defendant will be diſcharg d with Colts. 

Where an Attachment is had, if the Sheriff do not gheriff awet- 
make his Return, a Day will be given, and if he do ced. 
not by that Time, the Court will ſet an Amerciament 
upon him.  Sce Cary's Reports, 44, 77, 78. Orders 


in Chancery. | 
Ro © Where 


76 Ok Urits of Subpcena ad Reſpondend. 
Commiſſion - Where any Party is attached, and afterwards pro. 
of Rebellion. claimed, and he comes not in, but ſtands farther out in 

Contempt, in ſuch Caſe a Commiſſion of Rebellion 
may be iſſued out againſt him for the Apprehenſion 
of him, and bringing him into the Fleet, (the proper 

Pri ſon of this Court. fn bu B92 $2 
To whom. This Commiſſion of Rebellion is ſometimes directed 
to the Sheriff, and ſometimes to ous Perſons, as 

. in the Caſe of Cage and Elrington, Trin. 3. Fac. 

Diſobey ing This Courſe is likewife taken againſt thoſe thar 
Orders, Cc. yield not Obedience to Orders or Decrees, or refuſe 
| ny Cofts, or ſtand otherwiſe in Contempt of the 


rY « ' of & 

z mon. Where thoſe private Perſons who are made Com- 

2 miſſioners having taken the Perfon in Contempt, ſut- 

ted. fer him to 585 they themſelves will be committed 

| till they bring him in, as in the Cafe of Sacheverel a- 

| gainſt Sacheverel, Hillary-Term, 18 Fac. Tothil 38. 

Reſcue. IF wy Perfon reſcue one taken upon a Commiſſion 

| of Rebellion, the Reſcuer is to be committee. 

Eſcape by Where the Commiſſioners upon Commiſſion of Re- 

Commiſhon- bellion let the Party in Contempt go where he liſt, 

ers. whereby he made an Eſcape, they were ordered to 

be committed to the Fleer till they pay the Debt. See 

Bi Caſe againſt Telverten, in Trin. 19. Fac. 

othil 39. [3 | | — [333% 

Serjeant We: Where the Parties appear not, but ſtand farther out 

Arms. in Contempt, a Serjeant at Arms may be fent out to 

| take him; and if he cannot take him, or that he re- 

ſiſt, or having taken him he make an Eſcape, and fo 

pPerſiſt high in his Contempt, in fuch Cafes a Seque- 

3 Sequeſtrati- {tration may be had of his Land : And if the Suit be | 

| on, Cr. for Land, to be delivered to the Plaintiff by the She- 

| riff, or by other Commiſſioners for that Purpoſe, as 

in the Cafe of Boles againſt Wally and his Wife, Carie's 
Reports, 38, 58, 105, 106. ide pop. "4 


Another S»bpena, ad reſpondendum. 


„ © Anna Dei Gra. Mag. Brit. Fra. & Hb. Reging 
—— Defenſer, 8c. A B. C. P. & E. F. & G Sy 25 
Vide ante Page ſalatem Qnibuſdam certis de canſis coram nobis in Cancel- 
68. laria noſtra propoſitis vobis præcipimus fir miter ze, 


* 


and other Mrits and Pꝛoceſſes. 
Quod omnibus aliis pretermiſſis & excuſatione quacunque 
ce ſſunte in propria — ra ſitis — nobis in ditt a 
Cancellaria noſtra in Craſtino Ste. Trinitatis proxim' futur. 


abicung ; tune fuer imus ad reſpondend. lic que 
12 tune ibid & ad faciend. 2 & — 
piend. que Curia noſtra confideraverit in hac parte. Et 
hoc Subp ena Centum Librarum nullatenus omit tas (vel omit- 
tatis) & habeas (vel habeatis) hoc breve Teſte meipſa apud 
Weſftm, 10 Die Fulii Anno, Reg. noſfri 13. 

Note, a Subpena ad Comparendzm is now ſeldom uſed, 
the above Proceſs d refpondendam including both to 
appear and anſwer, and therein you may put three 
Defendants, as in the Precedent above, a Man and his 
Wite being but one; and a Swbpr#4 to make a better 
Anſwer, is the ſame with the above, only inſtead of 
the Words adweſpondendam, ſay ad faciend. melior Re- 


uf. 
my if any of the Defendants be a Nobleman, then 
no Sabprns is awarded againft him, but a Letter in- 
lead thereof is ſent to him by the Lord Chancellor 


or Keeper, thus, 


N rty Commendations to 

er my very hea m your 
= A Lordſhip, Whereas there has been of late a 
% BiH of Complaint exhibited in the Court of Chan- 
0 in — Lordthip, by P. K. Gent. Plain- 
* tiff, I have thought good to give you Notice there- 
of, rather by this Letter, than by awarding her 
*: Majeſty's ordinary Proceſs againſt you. Where- 
* fore theſe are to pray your Lordſhip to give Or- 
der for the taking out a Copy of the ſaid Bill, and 
* for the putting in of Anſwer thereunto, ac- 
* cording to the uſua! Courſe in ſuch Cafes, at or 


— 
a 


* before the Morrow of Holy Trinity next. Of the 


* which, — — — that your Lordſhip 
* wilthave the Care and Regard which thereto ap- 
„ peraincth, 1 bid your Lordſhip heantily* farewel, 


and am, 
— vis being Even 
teh le, very loving Friend, 
nee, cee C. 8. 


But 


Letter to a 
Nobleman. 


1 
19 
1 
1 
14 
14 
| [ 
1 
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; 
11 
TY 
lf 
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Of Writs of Subpœns ad Reſpondend. 


But if ſuch Noble Man appear not upon ſuch Let- 
ter {ent him as aforeſaid, then Proceſs ot Subpæna may 
be awarded againſt him. But the following Proceis 
can be only a Diftringas, with an alias & plur ies, &c. 
For no Attachment can be had againſt him. 


A Subpens for | Georgius Dei Gratia, &c. to Injun entes quod tu ſol vas 
Coſts, by Or- vel ſolvi facias C. D. Cc. 10s. qui lem (vel eiſdem if 


der of Court. 


want of a 
Bill. 


For Coſts for fat. C. 10 4. 
not proſecu- dict. pro expenſas 
ting with Ef- i 
fe. 


i Subpena #d 


Subpœns ad 
Revivend, 
Casſam. 


Audiend. Judic. injungendo excuſatione qnacung; ceſſen in propriis 


firmiter injungendo quod omnibus al. pretermi 


more than one Defendant) C. Sc. adjudicat. Juer. in 
Cancel. pred. pro Expenſis ſuis ( ſuorum)) occaſone injuſte 
vexation. One ipſe (ipfis) nuper indebite ſuſtinuit ( ſuſ- 


tinner.) in quadem Billa ver. ipſum (ipſos) C. Sc. in ea- 


dem Canc. ad proſecutionem tuam nuper fact. juxta formam 

Stat. inde edit. & proviſi vel ripe {i coram nobis in 

dicta Canc. noſtra (the Day of the Return) abicunq; 

= — reſpondendum ſuper iis que tibi objicerentur tunc 
« &c. | | 


For Coſts for Georgius, &e. to Su 5 occaſune eue am brevis 


noſtri de Subpena eit direct. ad ſecta. t uam proſecut. ad 
— coram nobis in dicta Cancel. noftra mn diem 
jam preterit, pro eo quod tu ad diem in dict. brevi content, 
aliquam Billam five materiam verſus eos minime exhibu- 
eris vel tuipſe ſis, &c. ä 


Georgius, &c. to Quod tu folvas vel ſolvi ſacias pre- 
qui Aa. Aen. ſuer. in Cancel. — 
is occaſione inj uſt. ve æationis que, i pſe 
nuper indebite ſuſtinuit in quad am Billa verſus ipſum C. in 
eadem Canc. ad proſecutionem tuam nuper fact. juxta for- 
mam Stat. &c. | _ | 


Georgius, &c. A. B. ſaluter. Precipinons wobis firmiter 


per ſonis veſtris ſitis coram nobis in Cancellar. noftre 
ubicung; tunc ſuer it (tali die & ſeſſione) ad audiend. Fu- 
dicium & finalem derer minationem, & c. inter C. D. Quer. 
& te praſat A. B. Deſen. ad huc indeterminat, penden. & 
hoc nallatenus omittatis, &c. 5 


Georgius, 8c. E. N Quibuſdam certis de | 


cauſis coram nobis in Canc. noſtra propoſitis tibi precipimus 
ö is & excu- 
ſatione 


r OOO 


and other Mrits and Pꝛoceſſes. 79 
atione quacunq; ce ſſan. in propr. perſona tua ſis coram no- 
15 in dicta Canc. noſtra (tali 3 tunc fuerit ad 
oftendend bonam & ſufficientem Cauſam quare quand am 
Querimon. (vel quoddam Decretum) & proceſs, — vel Decret. 
inter W. B. _—_—— FE. G. Patrem tuum nuper De- 
functum Defendent. in prædicta Canc. noſtra antehac Ex- 
hibitam (vel fact.) non revificata forent. (and if a De- 
cree, ſay, geren. dat. (tali die alt. preterit.) & ad ulterius 
faciend. & recipiend. quod dicta Cur. noſtra Canc. pred. in 
ea parte conſideraverit & hoc nullatenus omitt as, &c. 


Georgius, &c. (ut ſupra) to quare quoddam Decre- Sub pœna 
tum per pradicl. Curiam noſtram ante hac fatt. in materia ſcire facias for 
r in controverſia inter W. B. Querentem & G. F. not per foi m- 
dejunitum Defendent. non performaretur ſicut per prefat. ingd Decree. 
G. E. fieri debuit ſecundum effettum veramg; intentionem y 
Decreti preditt. & ad faciend. ulter ius & recipiend quod 
dict. Cur. noſtra conſideraverit in hac parte. Et hoc ſub 
periaulo incumbente nullatenus omittas, Teſte, &c. 


Georgius, & c. (as in the Sabpæna ad revivend. ſupra Subpœna du- 
to ubjcung; tunc fuerit) ad proferend. tecum tunc & ibidem ces t ecum for 
in dicta Gone, noſtra quedam fact. & ſcript. que. per Re- Writings | 
| Jponſ tua ad Querimon. A. B. nuper in Cane, noſtra exhi- confeſs d in 

itam in manibus & Cuſtod. tuit remanere confeſſus es vel the Anſwer. 
tunc & ibidem bonam & ſufficient. Cauſam in contrar. inde 
oftend. vel oftendi faciend juxta diretion.cujuſdam ordinis in 
eadem Cyr. Canc. noſtræ inter dictos Quer. & præfat. Def. 
fact, & reddit geren. Dat. (tali die, &c.) Teſte, &. 


Georgius, &c. propoſſtis, & in quodam ordine in dicta Another 
Cancellaria noſtra inter P. R. Quer. & te prefat. A. & Duzes tecum 
al Defenden. geren. Dat. viceſmo primo Die Fulii nuper for other 
fat, particulariter mentionat. & expreſs. Tibi precipimus Writings. 
firmiter injungendo quod, &c. (ut ante) in propr. per ſoua 
tua fis coram nobis in dicta Cancellar. noſtra ubicunq; tunc 
ſuerit ducens vel duci faciens quoddam Scriptum ſub mani- 
bus & 4 U prefat. quer. & patris ſui. Et notam quan- 
dam, &c. Ga Reſpon ſion. tuam querimon. pred. Quer. 
adbibitar. in Cuſtodia tua exiſtere confe ſſus es, vel tunc & 
ibid. oſtendens vel oftendi faciens bonam & ſufficientem Cau- 
ſam in contrarium inde gras um tenorem & veram inten- 
2 ordinis pred, & hoc ſub periculo incumbente. = 
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How award- 
3 ed. 


How ſued 


our. - 


Title ſbewn 
dants. 


f Vide ante 
p. 73, 74 


Attachment 
 agzinſt Huſ- 
dend and 
Wife. 


Ot Writs of Subpeena ad Nefpondend. 


This Subpena duces recum, is awarded when the De- 
fendant has :confeſs'd by his Anſwer, that he hath 


duch Writings in his Hands, as are prayed by the Bill 
it ; 


to be diſcovered or brought into Court. 

And Noe, when the Defendant by his Anſwer con- 
feſſes the having in his Hands or Cuttody any Wri- 
tings material for him to be examined upon, or con- 
felled to belong to the Plaintiff, a Subpana duces tecum 
may be taken out by the Plaintiff (of Courſe with- 
out Motion) for the Detendant to bring them into 
Court, or to ſhew Cauſe why he ought not, 

But if the Defendant either does not confeſs the 


by rhe Defen · having ſuch Writings in his Hands, or makes his Li- 


tle to the Matter in Queſtion by them, or ſhews any 
Title to the ſaid Writings by his An{wer, lie will be 
excuſed from any Contempt, tho he neither brings 
them into Court, nor thews Cauſe to the contrary. 
And if the Plaintiff ſhall not withſtanding proſecute 
a Contempt in that Behalf (and the Cafe upon the 
Defendant s Anſwer, appears to be ſuch) the Defen- 
dant ſhall be thereof d1icharged, and have his Coſts. 
And all Subpena's for s, and Duces tecunns, have 
but one Perſon named therein, to whom they are di- 
rected, 8 to be ſerved on ſuch Perſon 


per ſonal iy. | 

mie eee 
turn of the Re then, 1 it 
made before ſome Maſter of Chancery, of the Service 
of the Subprna, as that it was ſerved on the Deſen- 
dant himſe!f, or left at his Dwelling-Houſe with his 
Wife or Servant, or hanged at his Door, .&c. fo that 
it might be preſumed he hall Notice thereof, or if the 
Deponent ſwears, that be did fee another ſerve him 


therewith, or that he heard the Deſendant conſeſs he 
bad been ſerved, Cc. In ſuch Caſes an Attachment 


may be awarded againſt the Defendant. + 

And Note, If the Salpuna be againſt the Hugband 

and his Wit, and the Husband only appears, but 

_ — ay 4 an Attachment ſhall Ia po. 
's Reports, 32, 72, 79, 94, 105. erer 

in ſuch Caſes, the Husband is + ret an Appearance 

both for himſelf and his Wife. | | n 


. 1 
 % ©" LL 
And 
_ 


and other curtts und Pyotolſes. 8 
Au the Fim ij the Affidavit may be thus, vir. 1 


4 A. B. Gent. maketh Oath, That he this Depo- Afﬀidavir, 
4 nent did, on the ---- Day of, Cc. ſerve the Defen- 
© dant T. K. with a Writ of Sabpena out of this ho- 
4 nourable Court, by delivering the ſaid Writ under 
« Seal to the faid T. R whereby the faid T K. was. 
directed to appear in the ſaid Court on the Mor- 
* row of the Holy Trinity next, at the Suit of P. L. 


Another Aflavit, where there are ſeveral Defendants. 


P. L. the Plaintiff in this Cauſe, maketh Oath, Severs1 De- 

That on the--- Day of --- ft, he the Deponent did fendants. 
* ſerve the Defendant G. H. and on, &c.. did ſerve 
the Defendant F. K. and on, &. did ſerve the De- 
ſendant L. M. with a Writ of Sabpena under the 
Seal of this honourable Court, by delivering to 
the ſaid G. H. and F. X. two Labels thereof, and 
by ſhewing them the Body of the ſaid Writ under 
Seal, and by delivering the Body of the ſaid Writ 
* gnto the ſaid L. A. by which Writ the faid De- 
* fendants were directed to appear on, Day of, 

* &e. at the Deponents Suit. | 
And the Writ of Attachment thereupon is in this 


Form, viz. 


Georgius, &c. Vicecom. Devon. ſalutem. Tibi Precipi- Attachment. 
mus Artachias G. H. Ira quod ewn habeas cor am 
nobis in Cancel. noſtra in Craftin. ſan. Trin. prox. futur. 
or other Return) abic#ng; tunc fuerimus ad reſpond. no- 
bis tam de quod am Cuntemptu per præſat. G. H. nobis illat. 
ut dicitur quam ſuper hiit que 4 tunc ibidem obi icie mur 
Et ad faciend. ulterius & recipiend. quod Cur, noſtra con- 

averit in hac parte. Et hoc nullatenus omittas Et ha- 
eas ibi hoc breve. Teſte, &c. | 
And if the Defendant cannot be found thereupon, Return'd n=» ht 


ſo that the my a Non eft imventns in 3 e inv 
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InjunQion. 


with Procla- 
mations. 


Att⸗chment 


mations. 


Ports. 


Contempt, 
Attachment 


iſſued of Courle, and is in this Form, viz. 


with Procla- 


dend. nobis tam de quodans Cont 


Por: ĩcular Ju- 


Po 
Ailiti Domino de C. Conftabulario Caſtri ſui de Dover ac 
Imtem, Pobis ; 


Ok Writs ol Subpoena ad Reſpondend. 
ſue, then in Caſes. where the Plaintiff's Suit is for 


ſtaying Proceedings at Law, the Court ſometimes will 
grant an Injunction; tho' this by the late Act ought 
to be gramed together with the Subpena ad reſpond. 


and is ſo prayed by the Bill. Jide ante, Chap. 3. 


And thereupon the Defendant's Suit at Law is to 


be thayed till the Defendant appears and anſwers the 


Plaintiffs Bill, and ſatisfies the Court touching the 

But in ordinary Caſes, after the firſt Attachment 
is returned vn eff invent. the Plaintiff proceeds to 
take out an Attachment with Proclamations; which 
Writ, upon Return of the former, as afoteſaid, is 


Georgius, Dei Gratia, &c. Vicecom, Dev. Salutem. 
Precipimmns tibi quod in omnibus © ſingulis locks infra-Bai- 
livam tuam tam injra Libertat. quam extra ubi magis ex- 
pedire videris eæ parte nofira publice proclamari * 
A. B. ſub Pena Ligeantiæ ſue coram nobis in Curia Cau- 
celiarie noſtræ in Octabis Sti. Michaelis proxim. Jutur. 


(or other Return) ubieuncq; tune Iaerim us per ſonaliter 


com parcat. Et nihileminus fi prefat. A. B. interim inve- 
nire poteris ipſum attac hias, Ita quod eum habeas coram 
nobis in Curia noſtra preditt. ad Diem prædiſt. ad reſpon- 
| 75 per prefat. A. B. 

2 


nobis illat. ut dichur quam ſuper ſbi tunc ibidem 
objicient. C ad faciend. ulterins & recipiend. quod dict a 
Et hoc nullate- 


Curia noſtra con ſideraverit in hac parte. 
nus omitt as & habeas ibi tunc hoc — Teſte, &c. 
But note, in theſe Attachments, and all other Writs 
that are to be iflued, a particular Regard ought to be 
had to the Juriſdiction! and Privilege of particular 
Places, as the Cinque - Ports, and the Counties Pala- 
tine of Lancafter, Cheſter, and Durham; and thexefore 


the Direction of the Writs in ſuch Caſes, is of a pecu- 
Kar Form: As for Inſtance, Where an Attachnent 


iſſues againſt an Inhabitant of Haſtings, Rye, Romney, 
&c. it 15 directed to the Lord Warden of the Cinque- 


thus, 18. Dag 58 
corgius Dei Gratia, &c. Predilefto & fideli ſuo, T. D. 


De in officio Cuſtodis Qui - 
putat, ſuo in officio Cuſto SO e On 7 


* - 


"aud other TUrits and Pꝛoceſſes. 
' Ballivo Liberat. de Haſtings, (or any other of the Cin- 
que- Ports) vel Majori, vel Ballivis & Furatoribus an- 
tiquæ Villæ de R. &c. (as the Caſe is) Detis in mand atis 
quod att achiat (vel attachiant) A, B. Gen. Ita gubd 
eum habeat ( vel habeaut) coram nobis in Cancell. noſtra 
in Craſtino omnium Animarum prox. futur. (or other 
Return) abicangue tunc fuerimus ad reſpondend. Ec. 
(as in the firſt Attachment) in hac parte. Et hoc 
nullatenus omittas, & habeas ibi Breve quod tibi inde de- 
venit. Teſte, &Cc. | 
And if the Writ is to be executed within the Coun- 
Palatine of Lancaſter, then it is directed thus, viz. 
rgius Dei Gratia, &c. Prediletto & fideli ſuo T. Do- 
wino de M. Cancellar. ſuo Ducatus ſui Lancaftrie vel ejmm 
Depatat. ibid Salutem. Jobis mandamus quod per Breve 
norm ſub Sigillo noſtro Comitatus noſtri Ducatus pra- 


uſdem Comitatus detis in 
22 quod attac hiat. A. B. Gen. Ita quod habeat 
eum, OC. | 


And if the Attachment be awarded againſt any 
dwelling within the County Palatine of Cheftar, then 
it is directed to the Chamberlain of Chefter in this 
Form, vis, Georgius Dei Gratia, &c. T. Domino E. Ca- 
merario noſtro Ceſtriæ, vel ejus Locumtenenti, Salutem. 
Mandamus wobis quod per breve noſtrum ſub Sigillo noſtro 
Comitatus noſtri Palatini Ceſtriæ detis in mandatis Vice- 
comiti Comitatus preditt. quod attachiat A. B. Gen. 114 
quod, &c. as before. | : 

And note, Attachments for Cofts are of the like 
Form as thoſe above, only the Writ is endorſed thus ; 
Per Cur. ad Seitam D. E. & al. quia Def. non ſolvit Ex- 
penſ. There is another kind of Attachments called 
Attachments of Privilege : But of theſe ſee hereafter in 
the Chapter of Soits by or againſt privileged Per- 
ons. : | | 
The Return of the Attrchment by the Chamber- 
lain of Cheſter is thus, viz. Reſponſio L. Dom. F. Camerar. 
Com. Palatin. Ceſtriæ : Virtue iſtius Brevis mihi direct. 
Per Breve Domina Regine ſub Sigiilo Com. Palatini pre- 
dict. Dedi in mandatis prout ulterius mibi precipitur 
ti Comitatia predift, qui mihi (ic reſpondit ut ſe- 


Vicecomiti noſtro 


Vicecomit 
Nitur, viz. 


G 2 


Com. Pal, 
Cefirie. 


Attachments, 
for Coſts, ce. 


Return of 
the Attac h- 
ment, in cem. 


Ceſtr. 
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And then follows the Return of the Sherifl, thus: 
Injr anominat. A. B. non eff invents in Balliva mea. 


And hereunto the Chamberlain ought to ſet his 
Name and Seal of Office. | 
Seri 2. And note, in all Caſes where the Sheriff does not 


& merced. make his Return of the Writ, if directed to him, this 


Court will amerce him; which Amercements are 
to be eſtreated in the Exchequer, and are common- 


ly 51. # 2 
coſts on At- Aud note, When an Attachment is duly gotten, it 
tachments, cannot be diſcharged till the Defendant has paid 10 5. 
c&c. Colts, and every ſucceeding Proceſs double; but up- 
on Payment thereof, and filing his Anſwer, Plea or 
Demurrer, he is diſcharged of Courſe. n. 
Commiſſion When an Attachment with Proclamations is re- 
of Rebellion. tuned Mon eſt inventus by the Sheriff, then there iſſues 
| « Commiſſion of Rebellion, which is directed to fuch 
Commiſſioners as the Plaintiff, nameth: And in the 
Cafe of Gan Erlington, Tothil 37. tis ſaid, a Com- 
Miſſion of Rebellion is always directed to prixate Per- 
ſons, uſually to ſix or ſeven, and not to the Sheriff. 


The Form of a Commiſſion of Rebellion is thus; 


The Form. Georgius, Gr. Dilellis Gi C. D. E. F. G. H. Cc. 
Salutes, Quia A. B. cum per publicas (Proclamationes 


per Vic. Devon. in diverſic locis Com. V irtute 
:Brevis noſri eidem ¶ ic. direct. ex parte noſtra act. pre- 


vit, quad idem A. ſub Pena Ligaanc. ſue coram no- 

4 in Cal une. ad certum Diem —— per ſo- 

nal iter compareret, Mand ato tamen in ea parte parere 

maniſeſte comempſerit ; Ideo vabis cum unctim & dim 

mandamus quod prejat. A. B. abicunque fuerit invent. 
ue ths Magne Brita 


is in dictu Cuncellaria noftra lat ſuch a Return) «bi- 

 cnnque tunc ſuerimus ad reſpondend. ſuper biis gue fhi 
laser tunc ibid, & ad Jatiend. alterius & recipient. 
gaal dicta Curia noſtra conſideraverit in hac parge, © bac 

null atemus omittatis: Damus etiam univerſis & ſingulis 


 -iafra Re ie tanguay Nebel- 
_—_ c 2 naſtr. Contemptorem attachiatis. vel attachiari 
| Jaciatis, lia quod eum habeatit, wel haberi jaciatis coram 


ce- 


and other Tits and Proceſſes. 


Vitecomitibas, Majoribus, Ballivis, Conftabulariis & aliit 
 Offlciariis, & Miniftris ligeis & Subditis noſtris quibuſ- 
canque,. tam infra Libertates quam extra, tenore pr 

tium firmiter in Mand atis vobi & cuilibet veſtrums 
in executione premiſſorum attendentes fint & aſſiſtentes 
in omnibus diligenter proat decet. In cujus rei Teſtimo- 
nium, has Literas noſtra fieri fecimus Patentes. Teſte, 


c. 

And note, If a Commiſfion of Rebellion iſſues againſt Commiſſion- 
any Perſon for a Contempt in not appearing on the ers may break 
Subpena, and other ſubſequent Proceſs aforeſaid, the open Doors. 
Commiſfioners may break open his Houſe to take him 
becauſe of his Contempt to the Law and the Queen. 

They may alſo by Vertue of the ſaid Commiſſion, 

break open the Houſe of any other Perſon where he 

is, (altho a Man's Houſe is his Sanctuary and Caſtle) 

as 2 Sheriff may in the Caſe of an Outlawry, 5 Co. g2. 

For by this Commiſſion he ſtands outlawed as a Rebel 

and Contemner of the Laws; of which he cannot 

purge himſelf till Appearance. 

t note, upon Proceſs of Attachments, or Attach- Not ſo on 
ments with Proclamations, the Sheriff or his Officers Attach- 
cannot break open the Houſe of any Man. - 33 

Where thoſe private Perſons that are Con miſſion- Commiſſio- 
ers have taken Perſon who is in Contempt; if ners commit» 
they ſuffer him to efeape, they themſelves will be ted. 
committed till they bring bim in. Hull. 18. Fac. 1. 

Sacheverel' verſus Sacheverel. 

And where the Commiſſioners having taken the 
Perty in 7 afterwards let him go where he 
pleas d, whereby he made his Eſcape, the Court or- 
dered they ſhould be committed till they paid the 
Debt. Trin. 1 Fac. 1. Nelſon and Telvertun. 

And therefore tis neceſſary and uſual for the Com- Bond to the 
miſſioners in a Commiſſion of Rebellion, to take a Commiſſio- 
Bond ſtom the Perſon ſo in Contempt, with one or ners for Ap- 
more ſufficient Sureties for the Party's Appearance, c. pearance, &. 
in the following Form. 4 | 

Noverint uniderſi per Præſentet nos, A. B. de L. Gen. 

J. H. de M. &c. teneri & firmiter obligari C. D. de M. 
predict. Ar. E F. de L. & G. H. de L. Gen, &c: in du- 
cemis Libris legalis — Magn, Britan. ſolvent. ei = 

: 3 3 D. 
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C. D. E. F. G. H. Sc. vel alicui eorum, aut ſuis certis 
Aitor nat. Executoribus, Adminiſtratoribus vel aſſjgnatis 
ſuis, ad quam quidem ſolutionem hene & fidelitey faciend. 
obligamus nos & quemlibet noſtrum per ſe pro toto & in 
ſolido Heredes, Executores © Adminiſtratores noſtros fin- 
miter fer Præſentes Sigillis noftris fygillat, dat. primo 
Die Julii Anno, &c. | l 0 

The Condition of this Obligation is ſuch, That if 
the above-bounden 4 B. Gen. thalt and do perſonal- 
ly appear before our Sovereign Lord the King, in his 
Majeſty's High Court of Chancery on the Marrow of 
All Souls now next coming, upon a Commiſſion, of Re- 
bellion iſſued out of the ſaid Court againſt him at 
the Suit of T. D. and ſhall anſwer as well for his ſaid 
Contempt, as for all ſuch Things as ſhall be then and 
there objected againſt him, and do and perform what 
the ſaid Court ſhall award, or order in that Behalf, 
that then this preſent Obligation to be void, or elſe 

to ſand and be in full Force, Ec. And 
EIT, 


Note. And note, when the Party is taken cher ren an 
et; 70 Attachment, Proclamation, or Commiſſion of Rebel- 
Coſts, Se. lion, he ought to pay Colts, and to enter his Appear- 
ance with the Regiſter, or elſe to give Bond to an- 

{wer his Contempt, c. otherwiſe he will be commit- 

ted to the Fleet till he has paid the Colts, and anſwered 

the Plaintiff's Bill, | 

But if the Defendant appears before he is taken by 

Superſedeas to àny of thoſe Writs, then a Superſedeas may be had 
an Attach- to ſuch Writ, without paying Coſts to the Complai- 
ment. nant : But it is uſually granted on Motion and Afi- 

davit, ſhewing Cauſe for it. 18 712 


A Superſedeas to an Attachment is in this Form, viz. 


Georgius, Ec. Vic. D. Salutem, Licet nos nuper per 
Breve noftr. tibi preceperimus quod attachiares A. B. 114 
quod eum haberes cur am nobis in Cancellaria noſtra ad ser- 
tum Diem in ditto Brevi content. ubicungue tunc foret ad 
reſpondend. nobis tam de quodam Contemptu per prefat. A: 
B. lat, ut dicebatur, quam de aliis iti tunc ibid. 21 

| | 1 3 c . 


und other Tefts and Pꝛotelles. 
ciend. Quihuſdam tamen certis de Canfis nos jam moven. 
tibi preci d_ executioni Brevis noſtri pr edit. ver- 
7 tw A. . H. faft del faciend. Super ſedeas omino. Et 


FA ors A. B. ea 2 — + i eris tunt ipſum à Priſon? qua 
erinetur, ſi ea ogcaſione, & non alia detineatur in hits, 


me dilarione Tae, fachas. Teſte, &c. And the like 
rm may be obſerved muratis mutandis, in a Super ſe- 
deas to an Attachment with Proclamations.” 


A A's to a Commiſſion of 1 is in this 
Form, viz. 


FIT e. Dian C. D. G. Cid eff, the for- 
mer Commiſſioners ) Salatem. Licet per Liter as noſtras 
Patentes vobis conj unctim & diviſim mandavimus quod &. B. 
— — invent. ſoret infra Regnum noſtrum Mag. Brit, 

Rebellem & Legis noſtræ Contemptorem en 
ts vel-attachiare fatiatis, Ita quod cum habeatis, vel haberi 
faciatis coram nobis in Cancel. noſtra ad certum Diem in 
ei lem Literis Patentibus content. ad reſpondend. nobis tam 
die quod am Contemptu per prefat, A. B. illat. ut dicebatur 
quam de aliis fibi tunc ibid. objiciend. prout in eiſdem Lite- 
ris plenins continetur. Ouibuſdam tamen certis de Canfis 
nos j am F moventibus vobis & cuilibet veſtrans 

amnus 2 execut. Literarum noftrarum 
Patent. predict. per vos ſeu aliquem veſtrum falt. vel faci- 


end, ver ſus «dit. A. B. Superſedeatis omnino predif, 
ral 22 dne Et fi f | 


Literis Patent, in contrar. in 
22 A. B. pretexts Liter ar. Patent. pradit ceperit 

# aliquis veſtrum ceperit, tunc ipſum A Priſons (Ec. ut 
en to) 2 faciatia, eſte, &c. 


A Super ſedeas to the Chancellor of the County 
Palatine of Lancaſter. 


Galea Sn T. Domino de M. Cantellevis ſuo Du- 
catus ſui Lancaſtr. vel ejus Deputat. ibid. Salutem, Quia 
A. B. &c. vobi⸗ — quod per Breve noſtrum ſub 
Sigillo noftro Comttatus — Lanc aſtr. Cuſtodibus Paci: 
— in di Com. Lane. ac Vic. ejuſdem Com. & torum 
cuiliber deti in mandatis, &c. 


＋ = — 2 


5 


Proclamati- 
on. 


Commiſſion 
of Rebellion. 


Com, Palat, 
Lancaſtriæ. 


Serjeant at 


Arms. 


Proceſs, how 
returned by 


the Sheriff. 


Tefle and Re- 


turn, 


Coſts and 
Appearance. 


5M t way pcs Ways 


tempt, then the Plaintiff's ond ig 


Df Wits of Subpoena- ad Reſpondend 
A e the See of the County | 


Pa latine 


Gd Sc. * bone F. Come 


Giri gel 
reve aps ub 155 

noftri 775 . tam Fuſticieriis noſtris ap 25 
Jullic. nofrix ad Pacem in Com Ceſtr. con ſerva 5 
22 ejaſdem Cm S eorum cnilibet, Detis in munda- 

"us, 

By Vertue of which Super ſedeas ſo 9 2 4 
foreſaid, tho the Defendant: be taken Cual dr up 5 
foregoing Proceſſes, and kept in Cuſtody 
riff or Commiſhoners, and detained in Priſon oy ch Te 
yet in ſerving them with this Writ, and ad payi kw be 
or 


d givin for his ance, as he 
a charged out of riſen, and from —.— 
1 where the Defendant appears not on the Return 


of the Commiſſion of Rebellion, nor 2 25 
Super ſedea 24 aforeſaid, but Rands further 


Court, af and producing the ſaid nk pk reared 
with a Non eft inventus, may thereupon have his Lord- 
105 wok Order 425 — at Arms to be —＋ to take 
ndant. | 

And nore, no Proceſs is to be returned by the Sheriff 
with a Nan eff inventus, except ſuch Proceſt be made 
into the Connty where the Farty lives; but the Per- 
ſon in Contempt may be axreſted upon ſuch. Proceſs 
in any Place where he can be met with. 
Alto there muſt. be fifteen Days between the Teſte 
and Return of every Praceſs ao phe Subpena ; and 
after the former — returned, the ſucceeding Pro- 
ceſs goes preſently, id eff, the ſubſequent Proceſs. muſt 
bear Tele the ſame Day that, the former Procel is re· 
turnable. | 

And when the Party is taken upon any of theſe 
Proceſſes, he muſt pay Coſts, and either give his Bond 
with Sureties for his Appearance, as aforeſaid, or. en- 
ter his Appearance with the Regiſter. See the Man- 
ner of entring Appearances i in the next Chapter, 2 


Not, 


and other TUrits and Pꝛoceſſes. 89 
Note alſo, the Plaintiff ought to uſe his beſt Eudea- Plaintiff's 
vours, that every one of the ſaid ſeveral Proceſſes: be Negle &. 
duly ſerved and executed upon the Party proſecuted. 

For if it be made appear to the Court, that he has been 
guilty of any wiltul Default or Neglect-therein, he | 

WG pay gael Caſts to the Party grieved, and loſe the 1 
Benefit of ſuck Proceſs ſo returned, without uſing = 
fuch Endeavours. Vide Ord. Chan. 14, 15 128. 

| Bat if the Party in Contempt cannot be taken by Sequeſtra- 
the Serjeant at Arms, or if he reſiſt the Serieant, or tion. 
when he is taken make his Eſcape, aud ſo perſiſt iin his 
Contempt; in ſuch C upon Affidavit. of fuck i 
Contempt, and a Motion thereupon, a Sequeſtration 
24 Aud if the Suit be tor Lands, then a Sequeſtration Se queſtrati- 
will be granted of all his Lands, Tenements, and He- on. 
reditaments, with an Injunction for the Profits af the And 1njunc- 
6 Lands, Jenements, Oc. to be delivered tothe Plaintiff tion. 
by the Sheriff, or the Commiſſioners for that Purpoſe 
named ĩn the Commiſſion of Sequeſtrationn 
2 2 is a Comm —_— uſual ly directed 
to ſeven Perions there nam impowering them 
to ſeize. the Defendant's rea dand perſanal Eſtate into 
ir Hands, (or, it maꝝ be ſame particulàr Part or 
arcel of his Lands) and to. receive and ſequeſter the 
Rents and Profite thereof, until the Defendant (hall 
have anſwered the Plaintiffs Bull, or performed ſome 
other Matriex which has bean ordered and enjoined 
him by the Court, for notdoing whereoſ ho is in Con- 


Meds | ww Lak wg 2 
| Dejendamt has food aus all\Proceſſerof Comemyr, and 4 


Serjeant-at Arms. 


Georgius Dei Gris, &. Pile dit ſibi J. H. G. T. 8. eſtration 
W. D. E. G. KT. L. K. & C. B. LE 4 Cum agar ap- f 
D. E. Quer. quand am Billam & Petit ionem ſuam de pearing after If 
Querimoni# coram nobis in Cancellaria noſ rà verſus A B. a Ser jeant at 
Oeſendentem exhibuit, Cumq; prefat. Defendens cum Arms. 
Brevi- noftro de Suhpeni ad queremoniam pr.ditam com- 
parend. & — debite inſer vit. ſuit, ita tamen agere 
omnino recuſavit, unde verſus eum ſpecial, Proceſſ. — 
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Ae ſſuag. 
— 5 B. accedatis eademque intretis & i; A 


- > _ 0 ” . „ 
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Of Weits of subpoena ad Refpondend.. 
Curie e uſque ad ſervien. ad Arma emanars 
e 
dict. præfat. Deſendentem nuſquam venire certificavit ve- 


lut per certificationem ſuam in ed parte manifeſte apparet. 


Sciatis igitur nos «quam & juſtum ſieri volentes de 
delitat. 3 — — 2 ry — 
conſidentes in cujuſdam ordinis dict æ Curie 
noſtræ inter partes preditt. felt. geren. dat. (tali die. &c.) 
is tribus vel duobus veſtrum plenem poteſtatem 


Dedimus 


& anthoritatem in & ſuper Meſſuag. Ter. Tenement. & 


Hereditament. quæcung; preditt. A. B. accedend. ingre- 
diend, & intrand. ac 2 Exit. & Proficua, 5, Hat 
wioditat. bs Emolument. nqie Ne ſſuag. Terr. Tene- 
ment. & Hereditament. & Real. Stat. pradict. A. B. Nec- 
on 0mnia & ſingula Bona & Catalla quæcunque & Stat. 
Perſonal. prejat, A. B. ubicunque invenire poſſitis in ma- 
nut veſtras tr um vel duorum ve ſrum capiend. levand, & 
colligend. ſen levari capi & colligi faciend. illaque ſe- 
and prout eadem tenore preſentium ſequeſtramus 
t ideo vobis tribus vel duobus veſtrum mand amus 
diebus locis & horis ad hoc & opportunis* ad dict. 

Terr, Tenement. & Hereditament. 14m, 


ac amm Reddit. Exit. & Profieus Commoditat. & Eno- 
lament; quacunq; predia. Meſſuag. Terr. Tenement. G 
itament. ac Stat. Real. Necnon omnia & ſingula Bo- 


que prejet. 
it, & pro 


_ Curia 
eſte me- 
Joha n. Trevor Magiſ. Rotulor. 


ipſo apud Weſtm. &c. 


Another 


and other 'TUrits and Pꝛoeeſſes. 


Another Sequeſiration. (reciting a former, &.) for the 
Commiſſioners to enter upon all the Eftate of the 

_ Defendant, and to ſequeſter the Rents, Iflues, and 
Profits thereof, until he ſhall haye anſwered the 
Plaintiff's Bill, and taken off his Contempts, &c. 


Georgius Dei Gratis, &c. Dile*is, &c, Salutem Cam Another Se- 
P. R. Ar. Quer. quand am Querimoniam ſuam coram no- queeſtration 
bis in Cur Canc noir ver, N. S. Miluem & Baronettum till che De- 
Defendentem (tali die ult præterit) exhihuerit, Relevium fendant * | 
anſwer an 
gue cum prefat Dejendens B-evi noſiro de Subpena ad diſcharge his | 
comparend & Querimon' .predict' reſpondend debite in- Contempts, 


ſihi petens adhiberi pro Materiis in eadem content. Quod- 


ſervit exillens it agere recuſat. Et ideo tali die) 
tune prox” ſequen' ordinatum fuit quod Commiſſo nojira ad 
ſequeſtrandum Perſonalem Star dicti Defend", 4c _redditus 
exitus & proficua Realis Status ipſus Defendentis, donec 
Queremon' præditi perfet.e reſpenderet, & alins ordo in 
contrar inde fact foret & d difts Cur' noſirã emanaret, niſi 
prefar' Defendens ſuper notitiam Clerico ſuo in dicta Cur 
noſtra prius datam Canſam in contrar inde injra biduum 
oftenderet. Famque ſuper audits Conſiliariorum ex utrag; 


parte erudit nos Ordin. prædit obſervari volentes. Sciatis 


7 quod nos de fidelitatibus & providis circumſpe* ioni- 
us Veſtris plurimum confidentes aſſignavimus vos ac tenore 
præſentium damus vobis quatuor, tribus del duobus veſi rum 
plen poteſtat & authoritat ad omnia & finguts Maneria, 
Aeſſuagia ſive Tenementa, Terras, Prata Paſcua & Here- 
ditamenia qu cunq; didi Defendentis accedend eaque in- 
trandi & ingrediendi ac Redditus, Exitus, & Proficua eo. 
rundem, nec non totum Statum per ſohal. ipſius Dejendentis 
in manus veſtras quatuor, trium vel duorum veſi rum ca- 
piend, levand, culligend „ exigend', recipiend, & ſequeſ- 
trand. Et ideo vobis mandamns quod vos quatuor, tres 
vel duo vefirum ( ad certos dies ©** laca quos ad hoc provi- 
deritis_) cenveniatis & aſſembletis, ac ad omnia & ſingul a 
Maneria, Me ſſuagia, Terras, Tenementa © Hereditamenta 
di- i Dejendentis accedatis eaque imtretis & ingrediamini, 
ac Reddit” Exit & Proficaq eorundem, nec non totum Sta- 
tum Per ſonalem ipſius Defendentis in manus ve ras quatu- 
or, trium vel duorum verum capiatis, levetis. colligatis 
exigatis, recipia;s & ſequeſiretis donec & quonſque 2. 
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| Injun@ion | 
upon 2 Se- 

- queſtratior; 
Bicone 


Ok Teſts of Subpoena ad Reſpondend. 
Defend n pradict direfe elte reſpond 
dict ag; Curia — ymee in — pci 7 


naverit. 7 "We 
(fie Ree gad Nef. 17. ar Rot 
P. R. a. verlus R. 5. — 


. 


An InjunRion upon a G Baer Sequeſtration, 
* reciting the 


Georgius, v. R. S. Militi as omni alis Perſon five 
7. aliis Per ſonis haben clameum frve vendicam li- 


x ng Staram, Titalwnt, Intereſſe, Clamenm vel De- 
; ad omnin 2 


vel Jubter te #fat' R. S. de in vel 
whey Muneria for Tenementa Terrat, 
Pra, Pau & Hereditamenta quæc ungue, aut de in ve 
ad aliqurd Karan Real: frve Perſonal. 4 te prediff R. S. 
—— Cor, if they are Lands claimed in the Plain- 
—— and particulariz d therein, thus) Nernon cu- 


—. poes See Um, Pops is aliquod Fos, 


ſrwnem, Invereſſe, 
jar prod 4e. vel in aliquihut Terri, 


Tenememis e — jarem & exiſen in 


e eee e e ae 
curam in Can noffy a v 
——— aliqua" inde parte vel pas rella 
Per vel fubter tr prafa R haben Claw bei vendicar 
& corunr — un pralict. R. N per guun- 
— — „ &c. (letting forth, as before in the Se- 
— — peo of the Defendant) Qsod. 
2277 S. ſuperinde pro defectu wn & 


— 2 — me 2 in Contempt & Con» 
1 ema· 


e = the Se- 
tion) miſſionar ' predifti * ens 
fore bref ee ca el 
tui j 
firationems exequi volner. ad domun 


— W. mos 15 eandem admitti non 
— veiut ores ory iet. Nos ad hoe confi- 
volente rere & Monde . 


— noſtr. inv iolabiliter ob + pos R. - 
ar ouſt prafet ceteris omnibus & 2 Per 2 
diets & enilibet veſfrum Galen n ti ium . 


and other (Urits and Pꝛoceſſes. 
de Terris. Bonis © Catallis veſtris ad opus noſtram leuand) 
firmiter injungendo Precipimus quod fine dil atione per- 
mitt atis, & quilibet veſtrum permittat dittos (the laid 
Commiſſioners) Sequeſtratores ®* Agentes ſuos guatuor. 
tres vel duos eorum Maner, Meſſuag', &c. tus & domun 
man ſionalem, Terr & Pramiſſa preditt intrare S Poſ- 
ſeſſion eorundem acc ipere & Reddit, Exitus & Proficua eo- 
rundem & cujuslibet inde partis & parcel in manus & poſ- 
ſeſſiones ſuas acc ipere &F ce & eaſdem juxta tenorem 
revis de Sequeſirat' prad ſequeſ rare donec & quouſque 
tu prefat R. prom: pr FA a 2 57 per fecte re- 
ſponderis, ac donec & quonſq; Cuſtagia ampna que 
prædict ö. in hac parte 17 — P. ſatisfeceris = 
ta direltionem dict Cur Cancellar noir Et hoc ſub Pani 
pradidt nullatenus omittatis, nec aliquis veſtrum omititat 
quaviſmodo. Tefte meipſo apud Weſim', &C. 


For other Commiſſions, Sequeſtrationsand Injuncti- 
ons, ſee hereafter in the Chapter touching the ſame. 
And this lat Precedent of an Injunction upon a 
Sequeſtration, being the utmoſt Proceſs that the Court 
can iſſue for the COmremgh of Non apperape, I ſhall 
here cloſe this Chapter of Subpena's ad reſpondend and 
the ſubſequent Proceſs of Contempt, after I have added Of Con. 
a few Words touching Contempts in general, viz. AY 

genera 

1. All Procefs of Contempt ſhall be made into the Proceſs to 
County where the Party proſecuted is uſually reſident the proper 
or inhabitant, unleſs he ſhallſbe at that Time occaſion- County. 
ally in or about Landon; in which Caſe it may be | 
made into ſuch County where he is ſo occaſionally 
reſident. | Vide Ordin. Curie p 14 and 137. | 

2. And if any Perſon ſhall be taken upon Proceſs IrregularPro- 
ether mie, ot any way irregularly iſſued, the Party fo c<fs to pay 
taken, firſt appearing undo, and ſatisfying the Proceſs Coſts. 
which had regularly iſſued againſt bun, ſhall be dit- 
charged of his Contempt, and have his full Coſts to 
be taxcd of - Courſe by the Six Clerks, not towards 
the Cauſe, for ſuch undue or irregular | Proſecution, 
from — Us Error fir grew, without Motion, | 
oro 5 . P. 1 37. | | 

AN Attaclinenta.an; Pace Qual be Gael u e 
upon the Defendant's Payment or Tender to the _— cherged on 

I tiſt s Coſts. 
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With Coſts. 


T-rerrOgatc» 


ries. 
— 


Appearance. 


Df-CArits of Subpœnz ad Reſpondend. 
tiff's Clerk, and Refuſal, of the ordinary Coſts of the 


Court, and filing his Plea, Anſwer or Demurrer, as 


the Caſe regularly requires, without any Motion in 
the Court on that Behalf. Ord. Chan. 138. 

4. And if after ſuch Conformity and Payment of 
theCoſts (or Tender and Refuſal as aforeſaid) any fur- 
ther Prolecution ſhall be had of the ſaid Contempt, 
the Party PE: ſhall be diſcharged with his 

Colts, bid. f | 

5. Where a Contempt is proſecuted againſt anyMan, 
he ſhall not be put to move the Court, as was for- 
merly uſed, either for Interrogatories to be exhibited, 
or for Reference of his Examiuations, and for his Diſ- 
charge being examined, But where any Perſon ſhall 


be brought in by Proceſs, or ſhall appear grati: 


to be examined upon a Contempt, he {hall give No- 
tice of ſuch his Appearance, to the Attorney oriClerk 


- on the other Side. 


Examinatior. 6. And it within eight Days after ſuch Appearance 


Contempt 
not proved. 


Parey dif- 
charged, and 
Coſts taxed. 


Departure 
ſons Leave. 


Commit- 
ment. 


and Notice given,[nterrogatories ſhall not be exhibit- 
ed whereon to examine him ; or if being examined, 
no Reference ſhall be procured of his Examination, 
nor Commiſſion taken out on the other Side, nor 
Witneſſes examined in Court, to prove the Contempt 
within one Month after ſuch Examination, then the 
Party ſo examined, ſhall be diſcharged of his Con- 
tempt, without further Motion; and may attend any 
one ot the Maſters of the Court for the taxing of his 

Colts; which the Maſter is to tax without further 

Order; and that Taxation being entred with the Re- 
giſter, the Party may proceed for the ſame Coſts, as in 
other Caſes of Coſts taxed. | bid. p. 141, 142. 

7. If after Appearance and Interrogatories exhibit- 
ed, as aforeſaid, the Party appearing ſhall depart be- 
fore he be examined (without Leave of the Court ) 
he is upon Motion,and Certificate from the Regiſter of 
the ſame ; or of ſuch his departing, and not being ex- 
amined on the Interrogatories exhibited from the Ex- 
aminer, to ſtand committed without further Day to 
be =u_ unto him, and is not to be diſcharged from 
ſuch his Contempt, until he hath been examined, and 
been cleared of his Contempt. bid. 138. 


: 8. And 


Segres 


and other CUrits and Pꝛoceſſes. 95 
8. And if he ſhall upon his Examinations, or by Coſts paid. 
Proofs be found in Contempt; and thereupon com- 
mitted, he ſhall clear ſuch his Contempt, and pay the 
Proſecutor his Coſts before he be diſcharged of his 
Impriſonment. bid. 139. Vide of Commitments poſtea. 

9. And-ttiough he be cleared of his ſaid Contempt, No Coſts, tho“ 
yet he ſhall have no Colts in reſpect of his Diſobedi- cles d of the 
ence, in not ſubmitting to be examined without the Contempt. 
Proſecutor's Trouble and Charges in moving the 
Court, 1 eng. Ibid. 3 

IO, But upon Examinauon or Froot ot a Contempt faſtet's 
referred to any of the Maſters of the Court, to certifie e oy 
whether the Contempt be confefled or proved, or 
not; the Maſter in his Certificate thereof made to the 
Court, ſhall alſo aſſeſs and certifie the Coſts to either 
Party, as there ſhall be Cauſe, without any Motion 
or Order for that Purpoſe. See more of Contempts in 
Ord. Chan. pag. 19 140, 141, 142, 187, 206. 

Vide pojlea touching Contempts for Breach of Or- 


ders, or grounded upon Affidavits, and of Com- 
miſſions for examining Comempts, &c. 


| Hitherto of Proceſſes, &c. before the Defendant's Ap- 
pearance ; we now proceed to ſhew the Method of 
oe, ; > ppm appearing and anſwering the Plain- 
8 1 | | 


— 
. 


| 


— 


CHAP. IV. 


Of the Defendant's Appearing and Anſwer- 
ing the Plaintiff's Bill, and Dedimus 
Poteſtatem, and Anſwers thereupon. 


HE Defendant's Appearance is either volunta A c 
1 or compulſory; — when — — 1 


upon the Return of the Subpena ad reſpondend', compulſory. 
and enters. his > preg; in the Book was for that | 
Purpoſe in the Six Clerk's Office: Or Cumpul ſory where 
he is taken and brought in upon an Attachment, Pro. 
clamation, Commiſſion of Rebellion, or Serjeant at 
Arms; in which Caſes be muſt enter his Appearance 


with 


96 


* 


A the Defendant's Apprariag 


with the Regiſter, and alſo in'the Six Clerk's Book, 
And aote, in neither Caſe, the Defendant is not 
bound to appeat till the Return of the Proceſs, tho 

| he be ſerv'd with it ever ſo long before. | 
Time for And if his Appearance be voluntary, then if he lives 


 voluatary within twenty Miles of London; he has four. Days 


Appearance. Time to appear afier the Return of the Subpæna, ex- 
cluding the Return-day: But if he lives above twen- 
ty Miles from London, then he has eight Days after the 


Return in like manner. 


| — Served fix or But if he be ſerved fix or ſeven Days, or more, be- 


ſeven Days fore the Return, then he ſhall have but two Days after 
— the it to appear. And if he be ſerved but five Days be- 
* fore the Return, he ſhall have three Days after it; and 
if but four Days before, he ſhall have four Days af- 
ter it. And in like Manner, if he be ſerved but three, 
two, or one Day before, or even the very Morn- 
2 the Return, he has four Days after it, as afore- 
Note, This is meant vrhen the Defendant lives with- 
in twenty Miles of Lodon; but if he lives above twen- 
ty Miles from London, then if he be ſerved either on 
the Morning of the Return, (i. e. before twelve a- 
Clock) or within eight Days beſore the Return, in 
each Caſe he hath eight Days from the Service to ap- 
pear in. But if he be ſerved eight Days or more be- 
tore the Return, he has only two Days after it to ap- 
ar in. 
5e B. This is, in Strictneſs, the Rule of the Court: 
But uſually a Defendant, when he lives above twenty 
Miles from London, has Leave given him on Motion, 
Sc. to anſwer per Dedimus, and then he has longer 
Time. vis. commonly till the firſt Day of thefollow- 
ing Term, or longer, on Cauſe ſhewn. | 
And though the Sabpens be returnable immediate, 
yet the Defendant, if he lives within twenty Miles, he 
sour Days to appear; and if above twenty Miles, 
ight Days, as aforeſaid. But for ſuch a S#bpena, 4: 
æuit muſt be made, That the Defendant lives in 
Town, or within twenty Mi les thereof. | 
Attachment, And if the Defendant appears not within the Times 
S.. before · mentioned, then on Aſfuavi that he was nds 
7 WI 


ee ein co... 


and anlwering the Plaſtitif's 25H. 
With Proceſs, u. 2 the Plaintiff may have an At- 
—— and following Procels, as before is 
| how bus 59, 60, 61. 
Alſb a Subpiths rerurnable immediate, be ſerved 
the list yok the Term, before the Riſmg of 1he 
rt, the 1 Defendant mut appear and anſner by that 
y ſeven· in 9 1 Wore he 2 ſhew good Cauſe for 


& Time were ; For though he is bound 
ar, yet 80 Ann 
8865 wering till che 


_ ans be: n him for 

W. 

4 — And if the Subpirnd be returnable at A Day certain, Return on a 
that Day be the laft ſave one of the Term, Dey certain, 


gal ant muſt appear and anner by that Day 
af — ke, * eight Days, except Cauſe ſhewn, 
as aforeſai 


it be /etuidhethe laſt Return of the Term, Retuth he 

Pr the Defe _ — Liberty to appett by the firli = Returns 

Ruth f tlie foltwitg, I. Sb that it is of Day. 

re Advantage t e Plaintiff to malie it returnable 
alte inmmediuie, ot on a Day ceruin, than on a com- 
mon Return · day $212 

And vote, in Per- Fimt tis needleſs to have it re- 10 Term. 
turtle hIirediate'; for it may de made returnable Time. 
on a certuln Da in Term; and if it be returnable in 
- Vatativh, there mut be a Petition and Motion 1 the Vatte 

3p tion» 
And if the Sash be tupnable ſo near the End 
ay Term, thiat there cannot be a Day given to an- 
t the Defendant muſt at his Peril anſwer that 
night after the Day of his Appearance, al- 
ge it be out of Term; for the Chancery i is always 


1 
| 
| 'Y 
uſual way for the Defendant to/-etiter his Ap- Appearance, . 1 
5 Clerks to appear for him, whoſe Fee is | 
| 
| 
| 
| 
| 
| 


tice, is to Nen lende one of the ſorn Clerks in how entted. 
44. and he thereupon enters the A rance in a 
fue ae, — 2 U the Office 
for tlrat hich Book meh Day of the 
Month and wh bt Top, and undet th Day, Ap- 
pearanes ate entred thus, vis. 
A. B. 4d Sectam C.. al. . hep Pettis, 
ent lerk's Name. 


H 79 When 
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Rules to an- 


ſwer. 


Anſwer by 
Commiſſion. 


* 
ty 


Attachment. 


Coſts. day. 


No Day gi- 
ven to an- 
ſwer, 


Acht. 
Fes 4 
01 


Anſwer not 
dilatory. 


Cauſes of De. 


| a ar Lars 


Court by 4ffidevis, 


Cauſes thereof; with the Regiſter, t 


But if no Day 
then he — to Auen made by 
* 


Ok the Dekendant's Appearing. 

When the Defendant has appeared, then the / Plaig- 
tiff s Clerk in Court, may give the Defendant's Clerk 
on the Day after the « oſts- day, (i. e. the ſecond Day 
after the Return of the Subpens). ot on the Day after 
Rule to anſwer by that Day Seven- 
which Rule being entred with the Regiſter, if 


"the Defendant do not then anſwer, ot ſatisfie the 
of ſome Cauſe; why he canngt, and 


Motion thereupan for longer Time; or if the Defen- 

dant doth not, for the like Oauſe, Procure a Dedimus 
to take his Anſwer in the Country, and enter the 
the Plaintiff 


may have an Attachment againſt. the Defendant, for 


.that he hath not anſwered by the . Day limited by 


ſuch a R 


ule. 


- Note, The next Day afiercbe Return of the Sachen | 


is Foal ben, 663 N11 

— be given — bete n to anſwer, 
Time duri 
the Plaintiff, 
fendant is in 2 


Term, (except 
Loewe other for rn; tg That the 


or within ten Miles of — — he omits We 
0 


within that Iime, then Av ment ws Nene 
with the Regiſter without Motion, wiz. 
Defendant. appeared and departed without, Ble 
therefore an Attachment is granted. 

Note, the | 6jendant in giving in his Anſwer, ma 
ny Times makes wah Delay; but in all Caſes of De- 
lay, be muſt upon Oath fa fatishe the Court of the Cau- 


> of ſuch Delays: which may be 4 an 8555 Reſpect; 
1 1 Where. We Matter 9 in the Bill i 15 


ference had with ſoine 2 


hy allowed. facts Abb he cannot Os Anſwer, without Con- 


Where Sight 
of Goods,and 
Evidences is 


requiſite. 


exlopsaamed in the Bill, 
or to ern the Bill refers, or t "Matter thereof con- 


Secondly,,\ WES the Bill chargeth the Defcadant 


ah — pos Ig: o L 
nantꝰs, mak IF Diſcovery what Are; i 
ſuch Cake, ih. the Goods being in the Country, and be 


er he maꝝ make Oath he cannot make perfect An. 
wer to the Plaintiff's Bill, without Sight and Peruſal 
of the Goods: S0 likewiſe where he cannot make di. 


$2347 3 I 


Z. A eg. 0 


and Anſwering: the Plaintitk s Bill. 99 


rect Anſwer, without Sight of ſome Evidences ot 
Writings which he hath in the Country, he may 


make Oath thereof; but in ſuch Caſes, the Place in 


the Country where thoſe Parties live, Goods, Wri- 

tings, or Evidences lie, muſt be above twenty Miles 

from London, for elſe he muſt anſwer within eight Diſtance 
Days after his Appearance, unleſs farther Tune be gi- from Landon, 
yen him by Order. 

Upon Oath made as aforeſaid, then bis Anſwer Time to in- 
will be ſpared till the firſt Day of the next Term, nay ſwer. 

of the Term following oftentimes. |... 

_ There may likewiſe Oath, be made by another Per- q,th. 

ſon, either by his Solicitor, Servant, or ſome Neigh- 

boux to the Defendant, that he is ſick, or diſabled for 
Travel without Danger of Life. en Se 
Upon ſuch Oaths made, as aforeſaid, if the Plaintiff nedimes Pe 
refuſe to allow of a Dedimus Poteſt atem on the Behalf reflarem. Vide 
of the Defendant, for the taking his Anſwer in the ifrs. 
Country, the Court of Chancery, upon Motion or 
Petition will order it, and the Order that is ſo ob- 

tain d, mult be carefully entred in the Regiſter's Of- 

fice, and the Affidavit upon uhich the Order is groun- 

ded, muſt be filed in the Affi vit: Offer. wry 
Wbere the Defendant doth not appear, or that af- Attachment 
ter he hath made his Appearance, he doth, not anſwer for want of 
within the Time limited him, nor by way of Excuſe Anſwer Ct. 
ſheweth any the Reaſons aforeſaid, in ſuch Caſe an At- 

tachment is, as aforeſaid, awarded againſt him, which 

Attachment mult be entred into the Houſe. Book of 

ths Six Clerk s Office, and likewiſe in the Regiſter- 

Book, expreſſing the Cauſe of the iſſuing of the ſaid 

Attachment, as aforeſaid; _. LL e 
© After the Defendant has appeared, Te muſt firſt take Anſect. how 
out, an Office- Copy of the Plaintiff's Bill, before he taken and fi- 
can anſwer it; which, Copy cofts him about 12 d. per jed. 

Sheet in the Six Clerk's Office, and with this Copy he 

ought to apply to Counſel, who will adviſe him ei- 
thet to anſwer or to plead, or demur to the Plain- ples or De. 
tiff's Bill: Fot in many Caſes the Defendant may re- murrer. 

fuſe to anſwer, but plead ſome Matter in Law, or 

demur to the Bill; which Plea or Demurrer being 

allowed, the Bill will be Fe but IL over-ruled, 


« \ . . 


* 


L 


[ 
1 
| 
' 
{ 
| 
. 


100 Of the Detendunt's Appeutſng, 
he is then ordered by the Curt t6 pay Colts, and to 
anſwet the Bill. 
May be be- eee may be moſt proper to de- 
fore Anſwer. mur, of to Thew f ue dy way of Plea, why 
the Defendant c anſwer; and therefore in 
ſuch Caſes the Ple th Dt Bemahrer come in Courſe be- 


fore the Anſwer : But In regard tis more frequent, 
and it ſeems more r 5 T in a Court of Equi Ir 


ive in a fair ad {wet to the Bill, 1 

| here proceed to ſheiv the the ethod eparing a 
- ling the Defendant's 45 er, before treat of Pleas 
dnt! Denurrert, which I ee reſerved, for a following 


Chapter. 
Auer in 2 her in bean f e in 
Cone fora Town and ſworn before a or 
fore» Ma- If the Defthidant Vives above tiwtbty Vites from Lon- 
tgp . it may be kaken LD es in the Cotin- 


Or before try, arge the We ofa Dedineu; Po- 
Commiſſio- 8 The Form v " follow viz, 
ners by Ded. - gjus, &. 2280 ecki AB. „E. b. . 15 
Poteft at: tem. Cam WB, "Qi dan Petitinnem vr Billan 
An ordinary Ang Ch rol ; , 10 rt H. 22 
Dedimus, or adinti ber 
Commiſſion 2e ED N e 619 
2 e 77 We Fail p 
ee ls abe d 
vidi eee as 25 in nepotiis no 


avis vs, 965 Ser ep 
aut pluribiet | Le & Au alem 
4am & cbnnitti n ehe a 7 
Drfendemem de & Paper mr tn 2 Tor 1 for \-of 
l Ke, prædiſt content er exaningnd' 
Pont facts we inte & in 1 7517 


& Lorem nt 7 NL aro . 
um cert” Dits 4 15 

Dab . duo ſhoe} $5 hag: pr , circa 
premiſſa intendatis ant dug foe plur 4 Intendan. 
Ita quod prefar” Def. de & ſaper 2778 11. Petition fee 
Billa predift* riſer ſuper facrtnitnt” ; Jong cor ans vobi 


aut duob us ſroe plur vtftr arm 2 1E age 
0 chr por Ne 


corporaliter preitand' diligenter examine 
pur veſt ans per Trat Dei Evan 

praſtand 8 eramibetil, aut duo 2 plur — 

ext 


Plur ina confidentes 


\ 
_ 


MM = OY * * 


f 

- 

n 
7 
Ic 
4 
2 
ve 


A * 


* 


| ths re d 
ace 


and mat e! Plaſntis Bill, —= 0. 


gwinent, & quad, Reſpony. See recipiatis & iv 

570 4 A. arena re alle, &. cam ul fic ceperitis 
anc” Den ann Retorn) ubic anque Func 

2 1 Sil, With aut dur five lur ve ſtrum clauſ 
. . r er ren mittant, 75 & * 

Breve. . me . H. predic” Def. Cor W. 
. Oy bear Premonitionem per ſpatium 25 Clauſe of 
1 hah ** Di & Lace Executionis harum Literarum Note, 


is Cine "the 1 25 fart e of the Law) Special Ded:- 
to take the An- mu. Vide 

dant, * 9 — Clauſes there- infrs, 

10 touch ing 1 5 Tenor of the Bill, N. n D. 

the Reaſon wheregf, with other Dediams for An- 

ſwers of Corporations, Cc. as alſo ſpecial Dedimus's 
S eb Few tors date oro: 

ent ſapra hag a Proviſo tor ten Days Notice of 
cuting the n ig be 1 85 to — aer Side, 


The Form of which Notice way be 
5 Whey we whoſe Names are ater 


7 oy 


bed, hve Notice to the 
« Cot a Sau hon, 1 of the High Plaintiff or 
wy of Cue 9 . hers directed, to Defendant. 
« = * 1 Pede urrers) of G. 
ad ane e j * ill of Complaint 
© of N. B. &c. 1 Compla nts ; wherein we ate 
* 1815 7 to give ten Days Notice to the ſaid G. H. 
MB. Sc. of . — ihe {aid Commiſhon, 
ow in Purſuance 1 gol, we do hereby give No- 
* tice to you the ſaid, Cc. That we intend to exe- 
« We the ſaid Comwiſhon on em Gor 1$th Day 
« Phe c. qt the the Ha of, Ce. at w wwe and 


18 5 re 0 Lead. — 


A. B. E. F. 
To Ar. G. H. Ge. c.. M. &. 


Georgius, Cc. Dilectis, &c. Tn. Cup W. B. A Dedimus to 
Guerdian un 2 quandam Petitionem cor am i in _ l — _ 
21 aer & nt Bur 25 & Ville Corporation, 


verſ. G. H. J. K. &c. Dejendentes nuper ex- and alſo of 


def guodque cfm D efendentibus per Breve moſtr um nuper other Deten- | 
H 3 præcepimus dants. | 


102 Ok the Defendant's Appearing. 

x pracepimus quod eſſent in difta Canc. noſtra ad cert. diem 
Jan Bart, Pall pred. reſpon 8 Cap pred Al- 
derman. & Burgenſ. Burgi & ville pred. ſunt unum Cor- 
pts corporat. * unanimo con ſenſu ſub Communi 75 cor- 
porationis ſue pred. 2 debeant. Sciatis quod Nos de 

 fidelitatibus & providis Circumſpectionibus veſtris plur. 
confidentes Dedimus wvobis tribus vel duobus veſtrum plex. 
= Porefi. & Authorit. Reſponſ. predift Aldermannor. & Bur- 

This Clauſe genſium Burgi & ville pred. eidem Petitioni fiend. (Cuj us 

is now to he qguidew Petitioni Tenor. vobis mittimus preſentibus inter- 

omitted. cluſ.) ſub communi ſigillo corporationis 2 pred debite & 
| 1 er capiend. 8 recipiend. Necnon pred. Defend. 

H. &c. de & ſuper materia Petitionis pred. diligenter 

examinand. & ideo vobis tribut vel duobus veſtrum Man- 
damus quod ad certos dies & locot quot ad hoc provideritis 

circa premiſſa intendatis. Ita praſat. Defend. &c. 
ac Reſponſionem pred. Alderm. & Burgenſ. in Secriptis in 
Pergameno redatt. ſub communi figill, Corporationis pred. 
Fact. reſpective ut dicitur recipiatts; Necnon prad. alios 

| Defend. de & ſupra materia Petitionis pred ſap ſure 
mentum ſuum (tact. per ipſos prins cor am wvobis tribus vel 
duobus veſtrum ſacroſanttis Dei Evangeliis) corporaliter 
praſtand. diligenter Examinetis 2 ſuat eidem 

Petitioni fiend. recipiatis & in ſcriptis in Pergameno redi- 
gatis & cum Reſponſiones pred. — fic ut prefert. 
acceperitis eas nobis in Canc. &c. 2 


And if the Dedimns Poteftatems be to take the Anſwer 
of a Nobleman, then it is in this Form, vic. 


Dedins⸗ to Georgius, &c. Dileſtis nobis, &c. Cum W. B. & al. 
take a Noble» Querentes quandam Petition. coram nobis in Cur. Canc. 
man's Au- fre verſ. pranobilem H. Dominum C. Defendent. nuper 
ſwer. exhibuerunt,Sciatis quod nos de fidelizate & providis circum- 
Jpeftionibas veſtris plurim. confidentes aſſignavimut vos ac 

tenor e preſent. Damus wobis tribus vel duobus veftr. Po- 

teflat. & Authorit. ipſum Def. de & ſuper materiam Petiti- 

onis pred. diligent. examinand. & ideq vobis tribus vel du- 

abus de andamus, ad certos Diem & Locum 

Fo hoo provideritis ad prefat, Def. accedatis ac jo 

f 

fi 


de & ſuper materiam petitionis pred atteftan. 
bonarens cu am vobis tribus vel duokus veſtrum adrunc 
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ipſum ſac ro ſancti- Dei Evanoeliis Reſponfonem: ; "= 

a P fiend, reciplati, in ph & in Tag ; 

me no nj, & cum ul fic ceperitis eam nobis in l. 


Cancel, noſtra, 8c. * 
And the like mutat. mutand. for a Noble Woman. = Noble 
| | £5: Woman. 
And if the Dedimns Poteſt. be to take the Anſwer of 
an Impotent Deſeudant, thus, vis. 


2 os of 5 = Dedimus f to 2 le 
pred, reſponſ. ac idem G. adevs impotent ſui exiſtit | : 

%; Cur. Canc. noſtre præd. ad Diem illam ad Reſponſe — 
onem ſuam eidem Petitioni fiend. abſq; corporis qui periculo perſon. 
laborare non poſſit. Nos ver ej aſdem G. in bac parte 

ple compatientes & de fidelitate & providis Circumſpect io- 
nibus veſtris plurim. confidenees Aſſignavimus vos, &c. 

And becauſe many Times the Defendant is not pre- Special Dedi- 
pared to put in his Plea or Demurrer, and that there nu, ro be on 
may be Occaſion to plead, or demur, or both, as well Motion. 
as to anſwer, he is forced to move the Court for a 
{ſpecial Dedimus to anſwer, plead and demur. For 
in all Cafes where you would have a ſpecial Com- 
miſſion to take an Anſwer, Plea, and Demurrer, the 
Court muſt be mov d for it, tho it is ſeldom denied 
on Reaſons ſhewn. | | 


A ſpecial Dedimus for a College to plead, anſwer and 
demurr, and the like for other Defendants, 


Anna, &c. Cam W. B. Clericus Quer quandam Peti- To plead, 
tion. cor, nobis in Canc. noſtra verſ. Magiſtros Socios & anſwer, 
Scholar, Collegii de P. in Univerſitat, Oxonie, & R. S. and demar, 
Ar' & F. M. Gen. Defend. nuper exhib. Quodq; eiſdem dor College 
Def. per breve noſtrum nuper precepimus quod eſſent and others. 
cor am nobis in. dicta Canc. 2 ad cert, Diem j am pre- 
terit. petitioni pred. reſponſ. ſciatis tamen quod nos de fide- 
litatibus & providis Circumſpectionibus veſtris plur. confid. 
Damus wobis tribus vel duobus veſtrum plenam poteſtat. & 
Authoritat. juxta directionem dictæ Cur, noſtræ Reſponſ. 
prefat. Mag ißt. Socior. & Scholar. pred, aut placita ſiue 
Morationes ſuas eidem petitioni fiend. ſub ſigillo Collegii 
pred. capiend. & recipiend. necnon Reſponſ. pred. R. 
CF. M ſuper 23 tact. per ipſos prius cor am — 

M4 tribus 


Ok the Defendant's 8 | 
tribus vel dnobus veſtrum — vj — 
praſt and. aut Placita (rov 1 mor at. ſh 


2 
& repent. © & 1155 — 25 2 . 15 


N 7 
2 firum —— quod ad cer toi dies "| 2 


1 ole ee, ad. fi. commod. 
. n poſſi rs Reſponſe FC 
uh, For 85 2 e — 
* mor atianes pred. R. & & F F. M. fuper {4- 
2 — aut abſq; ſacrementis ſuis prall capiatis C 
recipiatis, & Xin in i lg, 
cum fie feceritis tune Re N 
e 
diftor. R. S. & F. M. nobic in dift. eue notre (tali 


Retorn. ) ubicung; Cc. 


Why be-. Theſe Dedinys's or Commilſions either to take an 
urs were Anſwer, or an Anſwer, Plea, A be Beſend were 
granted. — granted upon Suppoſal of the Defendanta 
tency or u to — 5 y Reaſon of Sick- 

„Age, er Infirmity, or i of Noblemen, 

e the like; and therefore anciently were 
not to be granted, but upon Affidavit made of Sick- 

ned Jmpatevey, &c. or other good Cauſe thewn. 

ens 's A 

ut face the Buſineſs of the Court increaſed, it 

7 6 2 became a Thing of Courſe, and therefore the Clauſe 
ot Yourte- of Impotency need not be inſerted therein, only it 
mult be ad prafat. Def. ſi commode ad vos laborare non 

poſſit Accedatis—-And if a Defendant live twent 
Miles from London, he has a Dedimus Poteſt, of Courle 
to take his Anſwer, Vide Ord. in Chan. 64. 
nar of the © Heretofore the Tenor of the Bill was incloſed 
Bi il wh wy in, or annex d to the Dedimus, and the Commiſſions 
lenk. then uſually ran thus, viz, Madam gd 105 
Tenore Petitioni quam vobis mittimus pra ſentibus annex. 
vel incluſ. ad certos dies & loca, quos ad hoc Provideritis, 
&c. That ſo the Commiſſioners might —_— he 


An thereupon, and take their Anſwer ther 


Wes 


F'1 


And therefore the Plaintiff's Commiſſioners might Grew into an 
refuſe to join in executing the Commiſſion, except 2 Abule. 
they might read (or at leaf? hear read) the ſaid Bill 
or Tenor thereof, as alſo the Defendant's Anſwe 1) 
in he _— 72 Th * = - 
its firſt Inſtitution good and uſe ut in Proceſs 
of Time, as the bel Things receive Corruption, fo. 
this turn'd to a groſs Abuſe. _ 8 , 

or Suits in Equi increafing, Commiſfoners of How negle d- 
mean Quality, and often of no great Knowledge or ed. 
Probity, were made Uſe of, and the Phntiff's Come 
miſſioners being willing to have as little Trouble as 
might be for their Fees, the Reading of ſuch Tenor 
of the Bill, or the Anſwer of the Defendant thereto, 
became altogether ede * | wo 
_  Hercupon the Defendant's Attornies or Sollicitors, The ill Con- 
pr _— of the Bill, and were willing ta ſequence 
ſer ve ſelves and their Clients too, by drawing cheteof. 
the Antwer, and by drawing it as artful and advan- 
tageous as their own Wit or Skill, aſſiſted by that of 
Counſel, could deviſe. IA oY - 


So that at length, it came to paſs, the Commiſſio- Neglect in w 


ners when they met had nothing to do but to ask the Commif 
the Defendant, If he had read, ar head read his An- ſioners. 


ſwer now before them? And he antwering in the 
Affirmative, then to ſwear — ſo much thereof 
as conceern'd his own Att or Deed, was true; And 
much as concern d the Act of any other he believ'd to be 
— and fo the Buſineſs was difpaichd in an In- 

nt; 

The Six Clerks in Chan rceiving no Uſe Negle& in the 
was made of the Ne Bo: the ih, ſet 00 of cel in Clerks. 
Young Clerks to abridge the Bill, withqut examin- 
ing what they did therein; and fo at lepgth this Te- 
nor of the Bill, ſent with the Commiffion, became a 
meer Ballad, for which, however, the Six Clerks 
charg'd 8 d. per Sheer, which, ſince Bills have been 
fo exceſſive ly -- Da amqunted, to a very round 


he needleſs 
Sum for moſt | L. 

This being obſerved in Parliament to be a 1 — 3 
and, as — Ha 2 82 Retter Ex A 
was thought fit the Subjects ſhould be eafed thereof, Stat. 4. & 
and therefore by the Stat. 4 & 5 Anne, far Amend- Ame. Ch. 16. 

| | N | ment Set. 24. 
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pence, It cafion'd the | 


Ok the Defendant's Appearing, 
ment of the Law, tis Enacted, That no 2 Abſtraft, 
or Tenor | of | any Bill in Equity, do go with the Dedimus 

or Commiſſnn ; But in lies thereof, the ſworn. Clerks in 
{ball take to their own Uſe the termly Fee of 

8. 4 d. and alſo the whole Fee or Fees made by the 

id ſworn Clerks for all ſmall Writs, And fo the Te- 

nor of the Bill, and the Charges thereof ee 

Some think, had the firſt Deſign, in ſending the 

| Tenor been made effectual, it might have ſaved much 
| Time and Charge by ſhortning Suits, which,are much 
5 protracted by evaſive and inſufficient Anſwers; and 
that this might have been effected by an Order, That 
the Tenor of the Bill ſhould be regularly made and 
examin'd, and That a Counſel in the Country, not in 
the Cauſe, ſhould always be join d in the Commiſſion 
and of the Quorum; And That the Defendant ſhould 
have been examined before the Commiſſioners upon 
the Tenor, and the Anſwer peruſed and read to the 


Defendants in their Preſence. 


Court to be If you would have a ſpecial Commiſſion to take an 


moved for Anſwer, Plea, and Demurrer, the Court muſt be 
ſpecial Com - moved. And becauſe many Times the Defendant 1s 
miſſions, not prepared to put in his Plea or Demurrer, or that 
there may be Occaſion to plead or demur, or both, 

as well as to anſwer, he is — to move the Court 

To plead or accordingly for a Dedimus to anſwer, plead, and 
— it 1 tis ſaid, the Commiſſioners upon ordinary 

oſts, Cc. if An d, the Commiſſion an 

otherwiſe. Dedimus or Commiſſion, have Power to return no- 
thing but an Anſwer only ; but if a Plea or Demurrer 

(only) be return'd, it will be filed as if it came in 

without Commiſſion, but at the Defendant's Peril of 

paying 5 Marks Coſts, & c. OA gd es + 

No CommiC. or this Court will not grant a Commiſſion to 
Gon to de- demur only, becauſe the Defendant may do that un- 


mur only. der Counſel's Hand, without delivering the ſame in 


Perſon, and without Oath; and therefore he is 
to put the ſame in, in due Time; and he ſhall not be 


excuſed from ſ 1051 a Commiſſion, to the needleſs 
Charge, as well as Delay of the Complainant. V ide 
Ord. Chan, 117. | 


Demurrer re- And therefore if the Defendant ſhall pray a Dedi- 
jected, c. mt, and thereby return a Demurrer only, or w 
u 


— aid ” nein: FY 264 4 281 
and Ankwering the Plaintiff's Bill. 107 
ſuch a Plea as ſhall afterwards be overruled, he ſhall 
pay Coſts, ut ſupra, and the Demurrer. ſhall be reject- Coſts paid. 
ed; and tho the Plea ſhall happen to be allow'd, 
yet the Defendant ſhall: have no Coſts in reſpect of 
the Plaintiffs needleſs Trouble and Charge, occaſioned 
by ſuch Commiſſion. Vide ibid. | 
And Note, Were a Defendant made Oath, That An Artach- 
he could not anſwer without the Sight of ſome Wri- ment award- 
tings in the Country, and thereupon had a Commiſ- ed. 
ſion to take his Anſwer, and he upon that Commiſ- 
ſion put in a Demurrer only, an Attachment was 
awarded againſt him. #1 
Yet if a Defendant having a Commiſſion to an- But Com- 
ſwer, only tenders a Demurrer to the Commitſion- miſſioners 
ers, and refuſes to anſwer upon Oath, they are to muſt return 
return ſuch his Refuſal, and the Reaſon thereof, toge- it. l 
ther with the Demurrer, and leave the ſame to the 
Conſideration of the Court. N 3 
* But by the Collection of Orders in Chancery, Demourrer, 
4 Page 117, 118, where the Defendant is ſerved with Ce on the 
*a Wipene ad reſpondendum, and obtaineth a Com- Commiſſion. 
“ miſhon to anſwer in the Country, he ſhall without 
more Words have the ſame Liberty thereby to 
* anſwer, plead, and demur, as he had by the 
* original Proceſs, if he could have appeared in 
* Perſon. And, T3 8 
* Where the Defendant doth demur, or put in Demurrer, or 
* any juſt Plea which he hath, to the Diſability of the a Plea in 
* Perion of the Plaintiff, or to the Juriſdiction of the D. ſability. 
Court, under the Hand of learned Counſel, it will 
* be received and filed, although the Defendant do 
* not deliver the ſame in Perſon or by Commiſſion. 
And if the Defendant do not put in his Demur- pies or De- 
ter or Plea, into the Paper of Pleas and Demur- murret to be 
* rers, in the Regiſter's Office appointed for that pur- entred, Cc. 
„ poſe, within eight * after the ſame is put into 
the Court, that ſo the ſaid Demurrer may be argued 
* before the Lord Chancellor, as it ſhall fall in 
* Courſe; and where this is omitted to be done, the 
py OY ang 3 5 8 Re — = 
aintiff may take forth a Subpæna againſt the 
* fendant, to enforce him to make a better Anſwer, Ing => l 
and an Order for Coſts according to the Orders in (wer. 
Chancery, Page 118. When 


7 
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Commiſſion= When a Defendant is minded to take out a Dedimu, 
ers, how ap- Commiſhoners Names may be ſtruck as is uſual upon 
poiated, a Commiſſion to examine Witneſſes for which vide Poſtea. 
But the Defendant's Clerk uſually does no nore than 

call upon the Plaintiff's Clerk, for the Names of two 

Commi ſſioners, and puts them into the Commiſſion 

with two of his own or the Defendant's Nomination. 

This Courſe aroſe, when the Commiſſioners Examin- 

ing the Defendant grew into Piſuſe as aforeſaid, their 

Buſineſs now being only to fee the Defendant Lwear 

hisAnſwer as before is ſnewn; and ſo the ſtriking 

theſe Commiſſioners, is now uſually done by the Six 

lt ode ionic e) ewgics Winds to thor. 
Names Andasin miſſions to examine Wit to prove 

to be entred, Contempts, and other ſpecial Commiſſions directed 
. by the „ſo in a joint Commiſſion to take an 

Anſwer, the Commiſſioners agreed upon are to be en- 
tred in a Book for that purpoſe kept by the Six 
Clerk on the other Side, (that has the Carrying of 

the Commiſſion) and ſubſcribed unto by each Six 
Clerk in the Cauſe, or in their Abſence by their De- 
puties ; ſo that no Alteration may be made in the 
Commiſſioners Names, but by Order. 

And ſee Orders in Chan. Page 56, 57, That the un- 
=_ Clerks ſhall not agree upon Names jn any other 
nner. : F n Ku, 

* = re- If the Plaintiff refuſes to ſtrike Names, and to 
: re- It! . | 

— join in Commiſſion, the Court will upon a Mo- 
| tion to that * order him to join in four Days, 
A Commif. d ſome other ſhort Time, and on Failure thereof, that 

fion ex porte. the Defendant ſhall have a Commiſſion ex parte. 
Ons Com- _ If one of the Commiſfioners named dies, the 
miſſioners Clesks mult name two more anew, and one of them 
dying, New muſt be firuck by the adverſe Clerk, and the Court 
— ANY hon. muſt be moved for a new Commiſſion, viz. with that 
Tian s to the others that arc 
living. 
R There muſt regularly be ſix Days Notice, exclu- 
Notice - five of the Day of —4 the Common given 
EXecUUDB ic. to the Plaintiff, or of the Time of executing it, to ſome 
Perſon named to that Purpoſe in the Label of the 
Dedimus, which generally is the Solicitor in the Coun- 


iy. 
| 1 And 


and Aulwering the Plaintiff's Blu. dog 
1889's therefore, i in Strictneſs, if Notice be given on A Cauſe 
bo (acute it 85 the Saturday after, it may be of Norice 


lotice; 2 peculiar - Clauſe in "= thetcin. 
4 food ion, to 12. 20 Motion of the ot r Side, 
Kor or 12 Days Notice of executing it, may 


thereby 
ore wot de given. Jide the like a ante, 101. 


arty who has the Carriage thereof, gives Cofts on a 
10 Nt executing it, but does neither counter- Neglect of 
the Notice in te Ties (viz, fk or 4 or more Exccution. 

ays before, as the nce of the lace, Sc. may 
{uire) nor executes it at the Wes he Court on 
otron, will 99 Colts to be t 5 the other 


Party's Attend; 
n And if tlie rig who has the 2 refuſe or New Cam- 
to execute it, the Court will grant a new miffios on 


oh to tlie adverſe Party, and give him the Carriage Refufal, &e. 
Motte being per, by the Defend; 


Plaintiff's Com 
te Py V And Pl I Nine. a ex till Twel 


hd FromOne till Three and the dan gem 
oners came not, and yet the Anfecr was {worn the 
0 me Day; at therefore. the Plaintiff mov'd, that 


int of executing a Time of At- 
— attend at cendance. 


nfer mig might be ſuppreſs d; but the Court x 
Bis Con 5oncrs ſhould have flay 
* F 


0 1 Gabe 55 | e e bo 
I 
dae g. ? Ee or he Coun, upp wü and Bahn Mot 
nt's joint Conſent. 


But if by the fault of him who has Carria of Security he, 
e firſt Commilhon, the other is put to — 2 Coſts on » ſe- 
arges, the Court will order a Natter, or tax — cond Com- 

dern and e Cauſe ſhewn, * the Party. i 2 miſſion. 

pak 175 Security to pay em before he 

E and (if he has the S 

| bw 5 poem Commiſli on) to pay the Colts upon it 
allo, if he again fails therein. 

An Attachment, and the following Proceſs of Com- To indiffe- 
Ricke (which had iſſued for not returning the ert rent Commifſ. 
miſſion (and Defendant's Anſwer) was diſcharged, fiouec 


e ordinary Fees; becauſe one of the Plain- 
ti mine refuſed to ;oin with one of the 


De- 


l the Defendants Appearing, 
Deſendant's to take the Anſwer; and a new Commiſ- 
ſion was granted to indifferent Commiſſioners, named 

by the Defendant, (or Court.) Vile Cary's Rep. 113. 
Dedimus loft. And if by Misfortune the Dedimus be loſt, this 
3 5 will ane a new 83 * b * 0 
ay be Upon a Motion to ſuppreſs an Anſwer, becauſe one 
_— of the Commiſſioners that took it, was an Attorney's 
A Clerk under Age; the Court ſaid, If he be old enough 
to take an Oath, he is old ou to receive an Anſwer, 
N But Note,” This was ſince the examining the Party 
on the Tenor of the Bill was quite diſuſed; ſo that 
the Court has not now that Regard to the Ability and 

Capacity of ſach Commiſſioners as formerly. 

For whom a. A Dedimus or Commiſſion may be for the Pur- 
Commiſſion | poſes aforefaid, for a Commoner, ſo it may alſo be 
For 2 Peer or Peereſs, as before is ſhewn, or for a 
Corporation Spiritual or Tempotal, or for a Corpo- 
5 ration and other Perſons Defendants. Vide Prece- | 


110 


d 
4 


+ dents hereof,” ante. Page 101,102, Ce. 

— an Infant, a Lunztick, or Impotent as aforeſaid, or 

it _y SA and ſimited with divers others 

ſpecial Clauſes, as a Clanfe'of Notice, cc. 

When azpy Commiſſon executed is return'd, it 

How return muſt be W into Catitr; 4. e defivered to the 

ed. * Six Clerk or k Deputy, by fome of the Commil- 

In Perſon. ſionets therein named ; or eſſe he that brings it muſt 

On Oath. _ make Oath before'a Maſter in Chancery; That he re- 

Reta 2 fron 3h: Hand: of er ieee and 

n Prucurement or Conſent, or to his Knonledge, 

Ii: has wt ſiuce oy ones ar altere. [NOT & 2.119 

| When co be © Dedimut ought in Strietneſs to be moe by 

the Day Mer. the firſt Cofts 8 the Term next 

After the ifſuing thereof, except of Trinity Term, and 

dien by the ſecond Colts Day. Vide of Colts Days, 

ante p. 98. But in regard Country Attornies, & c. (b 
whom Commiiffions are ſent) generally come pre 

late to Town in Term; the Clerk on the other Side 

will ſtay ſome Time, or the Court will perhaps. en- 

- large the Time on a Motion to that Purpoſe; 

be | Aud Noe, No Commiſſion to anſwer, Cc. 1o ex- 

copied or ecuted as aforeſaid, is to be copied, or even opened 

W opcacd. Fill it be duly return'd and delivered to the Six lerk, 

il + £710 DIW 010; © +4 | 1300 OL IPITIOS @ de 
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out of whoſe Office it iſſued or to his Deputy; or 
leſt with a Maſter in Chancery, upon Oath made 


l. 

And if it be a Commiſſion to examine Witneſſes, Commiſſion 
it is not to be copied or opened until an Order for to examine 
Publication be duly paſs'd in * . But of Com- Witneſſes. 
miſſions to examine Witneſſes, vide 
If. a Defendant after his Appearance Shads out all Contempt af. 
Proceſs of ig: and act not anſwer, he will cer Appear- 
be committed. 2 


Touching D in general, theſe Rules are to be Rules touch- 
obſerv d, viz. | ning Anſwers. 


1. An Auſwer muſt confeſs and avoid; or Wie Note theſe 
and deny all the material Points charged in the Plain- Rules. 
Ws BUY Meg, ſecond Part, 194. 
. ee the contaiti nothing ſcandalous or imperti- 
nent 1 like Penalty as a Bill, viz. good Colts. 
3: It muſt be under Counſel's Hand. Tho here» 
tofore when taken per Dedias on the Tenor of the 
Bill ir. Borie nat, the Commiſſioners, being tben 
7 iſters at Law. Py a 
4 It, muſt. be upon Oath, except in the Caſe of 
"Peers: of. the Realm, who have r anſwered 
upon Oat and lometime: upon Honour. Vide infr 4 
and Ord. Chanc. 63. 12 
8. 1 To a, Matter charg'd as the Decor own 
Fact, if laid within Seven Years. before, the An- 
ſwer Fl to be without ſaying, To hit Remembrance 
or-;as; be believes, unleſs the Court bpya Exceptions 
key, hall find Cauſe to * with ſo poſitive an | 
wer. 
6. And as to the AQ of another, which Act he 
does not certainly know, he ought to ſay, 3 has 
beard, and thinks, or believes it to b or 
does not think, or believe, &c. —— ot to 878 only, 
That he has heard. _. 
7. If the Defendant deny a Fat charg'd in the 
Bill he * 1 trayerſe it directly, and not anſwer it 
dy Waz of Negative pregnant; as if he be charg d 
wih e Receipt ot a Sum of Money, he muſt * 
2 i, e. deny that he hath receiv d "that Sum, or 
” I any 


— — — 


_ Le ae: «a - N * - PIE. a F * - * A * * 
— A 


ahy itt thereof; ot ſet fott what bart we bath re- 
1. „and detiy the reft. ers in Chak. 121. 

And if a Fact be laid to be done with divers 

| Steele anlices, he muſt not traverſe or deny it lite- 

Fal as 115 Rid in the Bill, but mit anfwer and 

ttaberſe the Point © $abltatice poſitively and cet- 


rainly 85 122 
9. A Defendant is idk obige to atifyvtr to any 


ge Mics. th the Confeffoh Wheseof tight fubjeft him to 


any Forfeiture or Penalty at LW. 
= 7 Bills for Diſcovery of Evidences, Wri- 
Tims, re Matters of tum and um, are 

Zcod, and ought to be anftvered. 
11. As Counſellor, a Clerk in Court, or 2 7 A 
od not Obli 2 anſwer whit the 8 of ſheic 
ehf's Ciufe, as they arc füch. 1 5 

12, - Neithy fertee,, whe” it 1 
fat whit pa 990 89 them upon the e 
ht be Altered be ade UE at Un either Side 


Ke 10 Ovary: Ch. ” Oiler of the 

_ Men, 158 'of Lords in 1 e he 5 bf Ns 
nom, and he Ws the Upper Artia- 
| e and Be ff the Tem- 
all anf r'tipbn Proteſtation of Ho- 

dür only. 15 this is the pteſent Uſage 
Deeds gue, er an 45 wer Fe 7 bt toe forth 
rn a 

o bet verbs. * if . 850 Beta rept 1 Ruger 


8 0 1 55 
e Uo ay wo ir nes Sa 


"It 1 well, zi the Court wilt order 


| That: 7 J Plain t ve Liberty at his own IP 
75 5 


alter; r let; order, That the 
em on the Exatnination of Witneſs, r. 


corthd als 


Scandal, Oe. Nate, After an Anſwer is r 


e patient 1 * e Court muſt be be iowa by the De 
ſends 


dan ant, that fluch Part of it un may be exp 4 25 
a yment of Coll nor will olitt pertnit on 


$9 be expaniged till the Cofts are certified to be paid. 
OT The 


, — 


and Anſwering the Plalnticts Bill. 


* The Defendant may without Notice, move to a- 
mend his Anſwer in a ſmall Matter; but if it be 
in a material Point, he mult give Notice of the Mo- 
tion for ſuch Amendment to the- Plaintiff's Clerk 
or Solicitor, and tho it be in a Material Point, yet 
the Court often grants it, eſpecially if Affidavit be 
made, That the Defendant was ſurpriz d therein. 
1 Chan. Ca. 29. 

'Tis ſaid an Anſwer may not be amended after Iſſue 
join d, yet it has been ſometimes done. 3 Prax. 


IF 
A Defendant having in two Anſwers, ſwore ſhe had 
no further Demand than ſo much, does without No- 
tice ſwear a third Anſwer, and therein ſets up ano- 
ther Bond. The Court ordered the Bond to be 
brought before a Maſter, and that he ſhould examine 
whether ſhe were duly ſworn to the ſaid Anſwers. 
An Anſwer is not to be reputed as ſuch till filled, 
yet where it is in the Office, and ſhew'd the Plain- 
tiff's Clerk, if it contains any Thing which gives an 
Anſwer to ſome Suggeſtion of the Plaintiff's, whereby 
he prays a Favour of the Court ; he ought to take 
Notice of it. | 


As where the Plantiff prays a Ne exeat Regnum How it re- 


upon an Information, and his Belief that the Defen- _ before 


dant is going beyond Sea, It the Defendant's An- 
{wer be in the Office as aforeſaid, and he therein 
denies that he is about, or deſigns to go, the Plain- 
iff ought not to have the Writ ; for by ſuch Anſwer 
he has ſufficient Means to be ſatisfied, that he needs it 
nor. > 

And Note, an Anſwer is not to be filed till the 
Colts for a Contempt in not anſwering are paid ; and 
tis ſaid, ſo it is, tho the Plaintiff has join'd in a 
Commiſſion for anſwering. | RL 

A Copy of an Anſwer {wore, but unfiled, was 

ven to the Plaintiff, to enable him to defend his In- 
juction, on Notice that the Defendant would move 
to diſſolve it, upon Matter contain d in the Anſwer 
was held ſufficient; but not ſo, where the Copy of 
the Anſwer was given him before the Anſwer was 


ſworn. 
1 | The 


113 


Anſwer a. 
mended. 


A third An- 
{wer differs 
from the two 
former. 


Anſwer to 
be filed, & c. 


Coſts to be 
firſt paid. 


Copy of An» 
ſwer ſwore, 
but not filed: 


114 * Of the Dekendant's Appearing, 
 Anfwer br» / .. The Defendane muſt anſwer before he can move, 
fore Election That the Plaintiff may make his Election, whether 
of Law or he will proceed here or at Law. ; 

Equity. If in an Anſwer to a Bill to be reliev'd againſt an 
Action upon the Caſe at Law, the Defendant ſwears 
Money due, this Court will fometimes order a Judg- 
ment to be given in Debt with a Releaſe of Errors, or 


Judgment at 


| 
| 
| 
| 


_ the Injunction to be diſſolved. 

Penalty of a And if the Defendant by Anſwer to a Bill to be 
Bond. relieved againſt the Penalty of a Bond, ſays, he does 
3 not inſiſt upon the Penalty, but is ready to receive 


To redeem his Principal, Intereſt, and Coſts, the Parties ſhall be 
a Mortgage: forthwith ſent to a Maſter to examine what is due, 
e 2 


And in Anſwer to redeem a Mortgage, the Mortga- 
gee ought to ſay in his Anſwer, That he is ready to 
receive his Money as the Court ſhall direct; for 
then the Court will not order him to receive it with- 
out a reaſonable Notice; but if he ſays generally, 


Diverſity. be is ready to receive his Money, the Court will or- 
der it to be paid N mr * 
purchaſos, In an Anſwer, a Purchaſer for a valuable Conſide- 
Ce. ration, need not ſet forth any Deeds or Writings, but 
Wa was by and under which he more immediately 
claims. 


Nor need a Purchaſer without Notice, or any in 
the like Caſe, in his Anſwer or Plea, ſet out the 
Conveyances at large, nor the Sums or Dates, but 
only in general ſay, By good and ſufficient Convey- 
Ances in the Law, (or ſuch and ſuch in particular) 
for a real and valuable Conſideration in Money paid. 
| PR Wöbere a Priſoner has appeared to a Bill, he ſhall | 
Piiloners. not be brought up to anfwer till the Time for an- 
| iwering be out. 8 — 74 | ; 
But where the Defendant who has appear d is in 
7 Priſon, and will not anſwer, an Attachment being en- , 
* tred againſt him, a Habeas Corpus may be moved for { 
* GP. 10 bring him to the Bar, to ſhew Cauſe why he doc 
not anſwer. _, | 
More, When a Priſoner cometh in or appears upon 
Diverſity- à Habeas Corpus, if he be in Execution, he ſhall be 
remanded to the Priſon from whence he came; but 
1 not upon Execution, then he ſhall be ſent to * 
eh, | 


>” & a9 
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Tt a Bill be exhibited againſt a Priſoner who will Heb. Corp. for 
not anſwer after an Attachment is entred againft a Priſoner to 


him, a Motion mui be made for a Habeas Corpus to anſwer. 
bring him to the Bar, to ſhew Cauſe why he does 


not anſwer, 
the ſame are as tollow, viz. 


and the Fees paid by the Plaintiff for 


; | E | 
* „ of — Habeas Corpus, oo 02 04 _— pou” 
o the Tipſtaff for bringing him into e Plaintift. 
Court, 5 00 06 08 
+ To the Deputy Marſhal for his Fee,  ©co 03 og 


To the Six Clerk to preſent the Priſon- | 
er to the Court, 09" 0g: 0s 
The Warden of the Fleet claims for his 
Fee, tho the Priſoner be brought 00 06 08 
from the King - Bench Priſon, | 
And if he be brought 17 with his Cauſes 
then you muſt pay tor tranſcribing. 
the Cauſes, viz, 
For the firſt Cauſe, „*. 00 04. 00 
And for every Cauſe more, if more 
than one, 5 5 
And if he be turn d over to the Fleet, FS 
The Marſhal's Fee for his Diſcharge, is OO 17 OO 
And the Clerk of the Petty-Bag, for 
entring his Cauſes in the Petty-Bag, 
For the firft Cauſe, 00 04. oo 
And for every Cauſe more. oo 02 00 


When a Defendant has appear'd to the Bill, and Bill taken pre 
afterwards ſtands out all Proceſs of Contempt, the confeſs, 


Court will take the Matter of the Bill pro Confeſſo, 
and decree it accordingly, 5 en 
And ſo it is where be is in Cuſtody upon any ſuch 
Proceſs of Contempt, and being brought into Court, 
and having the Bill read to him, he is required to an- 
ſwer, but obſtinately refuſes ſo to do. Prax Can. 8. 


- So if he be in Priſon at the Suit of any other, 


and ſtands out all Proceſs of Contempt, he ſhall be 
ſent for by Habeas Corpas, and brought into Court, 
where if he refuſes to anſwer, a Day ſhall be given 
him, and if he doth not then anſwer, the Bill (hall 
be taken pro Confeſo. os 


I 2 | But 
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Df the Defenvant's Appearing, 


But the Defendant muſt have appeared, or been 
ſome Way in Court, elſe no Decree pro Confeſſo (or 


Divers De. 
fendants. 


Husbadd and 
Wife. 


— 


Wife alone. 


Anſwer of 
one, binding 
to the other. 


pPuaintiff not 
found. 


Inſufficient 
Anſwer. 


Coſts, 


any other Decree) can be againſt him. Chan. Rep. 282. 
there be many Defendants, and one or ſome have 


anſwered, and the reſt not; in ſome Caſes the Plain- 


tiff may proceed to Hearing againſt that one alone, 
and afterwards againſt the rell | 

If the Husband and Wife have appeared, and he 
enly anſwers, an Attachment may be iſſued againſt 
both when the Time of anſwering 1s out, unleſs there 
be an Order for him and his Wife to anſwer ſepa- 
rately, For, | h 
Tho the Wife is not ordinarily to anſwer without 
the Husband, yet in ſpecial Caſes, the Court will 
upon Motion, order that ſhe ſhall anſwer alone; 
without which Order, a fole Anſwer made by her 


will be ſuppreſs d. 


As where the Husband was out of the Kingdom, 
and could not be brought to anſwer a Breach of Truſt 


in which the Wife was moſtly concern d, the Court 


ordered, That ſhe ſhould anſwer alone. | 

Tho' the Defendant's Anſwer generally concludes 
ny himſelf, but does not ordinarily aftect another 
Defendant, yet where one Defendant anſwered, and 
the other refufed, the Court ſaid, He ſhould be bound 
by the other's Anſwer, if upon it, the Cauſe were 
againſt them. | 
Ti ſaid, where a Plaintift cannot be found nor 
heard of, the Court upon Affidavit and Motion, will 


order the Anſwer to (tay till the Plaintiff's Clerk in 


Court, by Note in Writing, ſhews where he lives. 
When the firſt Anſwer is reported inſufficient, the 
Defendant, if he anſwer again without excepting 
to the Report, muſt anſwer all the, Points as were 
before excepted to by the Plaintiff, ' 

' Note, On the firſt Anſwer reported inſufficient, the 


Defendant pays 40s. Colts; on the ſecond inſuffi- 


cient Anſwer, 3 J. and on the third inſufficient An- 
{wer, 4 J. and on the fourth inſufficient Anſwer, he 
ſhall pay 61. Coſts, and be examined on Interroga- 


+ Tories to the Points reported inſufficient, and ſhall 


be commrited until he has perfectly anſwered the In- 
terrogatories, and paid the Coſts. Vide Orders in 
Chan. 124. Bo 


and Anſwering the Plaintiff's Bill. 117 
And the Plaintiff may upon * of ſuch inſuffici- Sulpæna for 
ences, have one 8»bpena for Colts, and another for a Coſts, and 
better Anſwer ; but if the Anſwer be reported ſuffi- better An- 
—_ the Plaintiff ſhall pay to the Defendant 40 . ſwer. 
Upon a Subpena for Coſts, and to make a better proceſs o 
Anſwer,” the Coſts are to be paid on the Service of infulficieat 
the Writ, and the Defendant is to 7 on that Anſwers. 
Subpenas, and to anſwer as on the firſt Subpeng ; 
but on a Report of a fecond inſufficient Anſwer, the 
Defendant is bound to anſwer in Eight Days without 
further Service; and 45 does not anſwer in that 


=_ an Attachment iſſues as if he had been ſer- 
12 $ * : . 
And ſo on Exceptions filed, to a Report of a third Exceptions to 
inſufflcient Anſwer, where the Report was held good, the Report. 
he is to Anſwer in like manner. | . 
- Note, The Plaintiff or Defendant is at Liberty to 
except to the Maſter's Report, and upon a Petition 
with a Certificate, that Exceptions are filed with the 
Regiſter, and the 40s. paid, all Proceedings for 
mou of a better Anſwer, and for the Coſts, ſhall be 
ſtayed. | __ 
Where there are Croſs Bills, the Defendant in the Croſs Bills. 
firſt Bill muſt anſwer, before he in the laſt ſhall be 
compelrd to put in his Anſwer. 
Nor by the Courſe of the Court, can the Plaintiff 
in the laſt Bill, have Proceſs of Contempt againſt 
the other till Eight Days after his own Anſwer 1s in. 
Note, no Crols Bill is to be put in after Publica- 
tion. | 
If the Defendant's. Appearance be Time enough Time to an- 
within the Term, a Rule may be given to anſwer in ſwer. 
Eight Days; within which Time if he fails, or does 
not ſhew ſome good Cauſe of Excuſe, an Attachmen 
may of Courſe be made out againſt him. | 
And Note, This Rule to anſwer may be given the Rule, Ce. 
Day afrer Coſts Day. Lide ante, p.98. and muſt Coſts. day. 
be entered with the Regiſter. And if he appears be- | 
fore, it may be given the Day after his Appearance. 
But if the Defendant appears in Time, and no 
Rule be given, he is at Liberty to anſwer any 
Time during the Term: Contra if in Contempt, for 
6 13 then 


118 Df the Defendant's Appearing, 


then he muſt diſcharge ſuch Contempt, before his 
9 1 CO ET REN 
| a Defendant does not anſwer in Time, an At- 
— tachment iſſues of Courſe; but the ſame wich the 
Cauſe thereof mult be entred with the Regiſter ; as, 
That he appeared and departed without Anſwer, or, 
That he anſwered not by the Day prefixed; or, That 
Entred. he By not yon the Dedimus 8 os Day, AP : 
ee, Where a Sabpæna is returnable ſo near the 0 
— to n tie Term that there cannot be a Day or Rule given 
to anſwer, the Defendant in ſuch Caſe, muſt at his 
Peril anſwer by that Day Seven-Night after bis Ap- 
pearance, tho out of Term. 10 | 0117 
Time enlar. . But the Court on Motion will ordinarily grant 
ged. Len or Fourteen Days, or more, or perhaps to the 
| Middle or End of the enſuing Term, toanſwer upon 
Cauſes there- Cauſe ſhewn ; as, That the Defendant cannot an- 
of. _ſwer without Sight of Writings which are in the 
Country, or without Conference had with ſome Per- 
{on named in the Bill, or ſome other whom the Mat- 
ter thereof concerneth, or without Sight and Peruſal 
of Goods, Cc. above Twenty Miles from London. 
In ſuch Caſe, if the Defendant be not in Contempt, 
£4 he may have Time to anſwer till next Term. 
Within 0 Vote, What is ſaid above, is to be underſtood 
Miles of Lon - Where the Defendant is within Twenty Miles of Lan- 
don. don; for if he be above Twenty Miles, be has a De- 
dimus of Courſe to take his Anſwer in the Country, 
| as before is ſbenn. z 
Commit- If the Defendant ſtands out all Proceſs of Con- 
ment. tempt after an Appearance, and doth not anſwer, he 
will be committed. + L AA. 
Proceſs aig, Affidavit was made, That the Defendant was ſick 
and weak, and ſo diſordered in his Mind, that he 
: was not able to anſwer: The Court on Motion, or- 
dered all Proceſs of Contempt to [tay ſome reaſona- 
ble Time, till a Maſter ſhould go and ſee if he were 
5 capable of Anſwering or not. Try 
Anſwer by Where the Defeydant. by bis Anſwer diſclaims 
Diſclaimer. 111 Right or Title to the Thing demanded of him 
| by the Plaintiff's Bill, he ſhall be diſmiſs'd with ſeven 
Nobles Cofts, viz, If the Bill was exhibited againſt 
him for Vexation only ; but if it appears that the 
| | | Plaintiff, 


\ 


and Anſwering the Plaintiff's Till. 
Plaintiff had ſome probable Cauſe of Fear that in- 
duc'd him to exhibit ſuch Bill, the Defendant on 
his Diſclaimer, | ſhall neither pay nor have any Colts. 
See farther of Anſwers, Pleas, &c. in Chap. 8. 

I ſhall now give you ſome Preeedents of Anſwers, 
Diſclaimers, Exceptions to Anſwers, and furcher An- 
ſwers thereupon. | | 


An Anſwer to a Bill that charged the Defendant with 
| ſetting up a falſe Will, and Exceptions to the ſaid 
Auſwer, Ce. | | 


The Anſwer of S. B. Spinfter, Defendant; to the Bill 
4 Complaint 50 e , 


HIS Defendant ſaving and reſerving to her hs 
| ſelf all and all Manner of Benfit and Ad- Ay * 
vantage of Exception to the manifold Untruths, In- brought for 
certainties, Inſufficiences, and Imperfections in the ſetting up a 
{aid Complainant's Bill of Complaint contain d, for falſe Will. 
Anſwer thereunto, or unto ſo much thereof as this / 
Defendant is adviſed, is any Ways material for her 
this Defendant to make Anſwer unto, ſhe anſwereth 
and faith, That ſhe this Detendant doth not know 
what perſonal Eſtate G. H. in the Complainant's ſaid 
Bill of Complaint mentioned was at the Time of his 
Death poſſeſs d of, but believes he did make his Will 
in Writing, and thereof K. H. his then Wife Exe- 
cutrix, to whom he alſo deviſed the Sum of 2000 J. 
but without any Direction for her to diſpoſe of the 
ſame among her Relations, and that he dyed on or 
about the Month of December, 168 9. And this De- 
fendant likewiſe believeth, That ſoon after his Death, 
the faid X. H. prov'd the ſaid Will, and took upon 
her the Execution thereof, and poſſeſs d her felt of 
ſo much of his perſonal Eftate as ſhe could diſcover 
and come at, ſufficient to pay all his juſt Debts an 
Legacies. But this Defendant doth not know what 
Improvement the ſaid K. H. made of the Eſtate left 
by. the ſaid G. H. but believes ſhe made no Improve 
ment. And this Defendant further ſaith, That fome 
Time after the Death of the ſaid G. H. ſhe the ſaid 
X. H. being in Diſcourſe with the Detendant about 
making her W1ll, ſhe RA LY this Defendant, = 
INC 
> 4 
* ' 


Ot the Defendant's Appeating. 
ſhe would make this Defendant her Executrix, and 
ſhe the faid K H. at the ſame Time, and ſeveral 
Times before, expreſſing a very great Kindneſs and 
Affection for this Defendant, ſhe. the ſaid K. H ha- 
ving, bred up this Defendant from a Child, and this 
Defendant having all along lived in the Houſe with 
her, and look'd unto, and taken Care' of her the 
laid K. H. But this Defendant being at that Time 
ignorant of the Nature of an Executorſhip, and fear- 
ing ſhe ſhould come into Trouble thereby, deſired the 
ſaid K. H. not to make this Defendant Executrix, but 
- to make ſome of her Relations Executors, for which 

the ſaid X. then blamed this Defendant, ſaying, ſhe 
; had no nearer Relations, and that ſhedefign'd to take 
| Care of, and do very well for this Defendant, and 
often uſed Words to that Effect ; but this Defendant 

being informed, That the Complainant was ſome 

Way related to the ſaid X. ſhe this Defendant, did de- 

{ire the ſaid K. H. to fend for the Complainant, and 

at this Defendant's Deſire, the ſaid K. H. did ſend to 

the Complainant to deſire him to come to the faid 

8 K. and the ſaid Complainant thereupon came to the 
Nucre the ſaid K. but what particular Diſcourſe paſſed between 
T me. them this Defendant knows not, But this Detendant 
| ſaith, That at the Time the ſaid Complainant ſo came 
to the ſaid K. he brought another Perſon with him, 

and this Defendant believes it may be true, that 

the ſaid X did then give ſome Inſtructions touch- 

ing the making of her Will, but what ſuch Inſtru- 

tons were this Deſendant doth not know, nor 

doth this Defendant know, that the ſaid K. then gave 

the Complainant an Account of what Money ſhe had 

by her in the Houſe, nor did ſhe deſire him to tell 

over the ſame to the Knowledge of this Defendant, 

but this Defendant believes the ſaid X. did then give 

the Complainant on old Watch, and ſome Pieces of 

old Money, Cc. And this Defendant alſo believes, that 

the ſaid Complainant did at that Time go away, and 

bout Nine a Clock at Night on the fame Day re- 

turned again, and\ brought a Draught of a Will 

wherein he. was named Executor, which being read 

; over to the ſaid K. ſhe did not approve thereof, but 

aid, There ſhould be ſeveral Alterations made there- 

| | in, 


and Anſwering the Plaintiff's Bill. 
in, and that ſhe had forgotten ſome Perſons ſhe in- 
tended to give Legacies unto, and ſo the Draught of 
the ſaid Will was left in the ſaid Room never execu- 
ted, but ſoon after the ſaid X. burned it with her own 
Hands, and within ten Days after, ſhe the ſaid K. cau- 
fed another Will to be made, and thereof conſtituted 
and appointed this Defendant ſole Executrix, and 
thereby gave the Complainant a Legrcy of 100 l. But 
the ſaid K. having afterwards taken ſome Diſpleaſure 
at the Complainant, and being willing to alter her 
Will, ſhe the ſaid K. about the eleventh Day of Octo- 
ber, 1699, did cauſe another Will to be drawn, which 
ſhe voluntarily made and executed, and publiſhed and 
declared to be her Laſt Will and Teſtament, in theſe 
Words, viz. (here recite the Will) (or thus) and inter 
alia, Gave to this Detendant: by the Name of S. B. 
my now Servant, all and every my Meſſuages and Te- 
nements in the Pariſh of, Cc. for all ſuch Term or 
Terms of Years as I have therein, together with all 
Leaſes, Deeds, and Writings relating thereto: And by 
the ſaid Will, ſhe the ſaid K. gave to the now Com- 
plainant a Legacy of 10 1. in theſe Words. Item, L 
pine to my Couſin L. G. 10l. of like lawful Money, 

ving intended a better Proviſion for him, had his 
Behaviour to me deſerv d it: And as to all the reſt and 
Reſidue, &c. (here inſert the Clauſe of making the De- 
fendant Executrix and Reſiduary Legatee) as in and by 
the Probate of the ſaid Laſt Will and Teſtament, un- 
der Seal of the Prerogative Court of Canterbury now 
in the Defendant's Cuſtody, and to which, ſhe, this 
Defendant, refers her (elf, doth and may appear. And 
this Defendant further faith, That ſome Time aftet 
the making of the faid laſt mentioned Will, viz. on 
or about the twentieth Day of Auguſt laſt, ſhe the 
ſaid K. departed this Life; ſoon after whoſe Death, 
viz. on the twenty-third Day of the ſame Month, 
and not before, this Defendant took the uſual Oath 
in Order to the proying of the ſaid Will, but the 
ſame did not paſs the Seal of the Office till the twen- 
ty-fifth Day of the ſame Month of Anguft, as in and 
by the Probate of the ſame Will, under the Seal of 
the Prerogative Court of Canterbury, and the Entries 
theteof in the ſaid Court, to which this A * 

=_ > | or 
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Ot the Dekendant's Appearing, 


for more Certainty refers her ſelf, may more fully, 


and at large appear. And this Defendant faith, the 
Occaſion of proving the ſaid Will fo ſoon after the 
faid K's Death, was becauſe ſhe had by her Will di- 
rected one hundred Pounds to be expended on her Fu- 
neral, and this Defendant was adviſed ſhe could not 
fafely act therein till ſhe had proved the ſaid Will, 
and it was not out of any evil Deſign whatſoever, 
but only what ſhe was adviſed by her Friends as ex- 
pedient to be done, and there was no Occaſion that 
ſhe knows of entring any Caveat againſt the Probate 
of the ſaid Will, Sc. However a Caveat was entred 
by one Mr. F. H. a Relation of her Husband, who 
upon producing the ſaid Will, and the Teſtimony 
there was of it, did withdraw the ſaid Caveat ; and 
this Defendant is adviſed, ſhe was not obliged, nor 
had ſhe any Reaſon to give Notice to. the plai- 
nant, or to any other Perſon, of her proving the ſaid 
Will, and faith, That ſhe having duly proved the 
ſaid Will, ſhe this Defendant, Vertue thereof, is 
well entitled unto, and hath poſſeſſed her {elf of ſo 
much as ſhe could of the perſonal Eſtate of the ſaid K. 
and hath and intends fully to perform the ſaid Will, 
and confcfleth that there is Aſſets ſufficient to pay 
and ſatisfy all the ſaid X's juſt Debts, and to perform 
her ſaid Will, and this Defendant is ready and wil- 
— — pay unto the Complainant the Legacy given 
to him by the ſaid Will, and this Defendant hath al- 
ready, of her own free Accord, given unto the Com- 
plainant and his Wife, Mourning, which they ſeemed 
to accept of very kindly from this Defendant, and 
they did not then pretend to queſtion the Validity of 


the ſaid Ks Will. And this Defendant denieth, That 


the Draught of the Will which the Complainant pre- 
pared for the faid K. to ſeal, was left with this Defen- 
dant, nor did this Defendant undertake to get the 
ſame executed by the ſaid K. nor did this Defendant 


get and keep the Draught of the ſaid Will, nor did 
is 


bis Defendant fend for any of the Defendant's Rela- 
tions to come and ſtay with this Defendant in the 


Houſe of the faid K. nor did they or this Defendant 


hinder the Complainant from ſeeing the ſaid K. when 


he caine to her Houſe to ſee her, Nor doth this De- 


4 : fendant 


R 


and Anlwering the Plaintiff's Bill. 


fendant remember that the Complainant came above 


twice to ſee her after ke had leſt the aforeſaid Draught, 


at one of which Times he demanded the Sum of 20.5. 


for making the {aid Draught, which ſaid Sum, and 


5.5. more for {ome Charges he pretended he had been 
at; the ſaid K. ſent to the Complainant, and ſaith, 
That altho' the ſaid Complainant was a Relation of 


the ſaid K's, yet he was a very remote one, being 
but Couſins thrice removed, and one the ſaid K. had 
no Correſpondence with, nor as this Defendagt be- 


lieves, had ſo much as ſeen for above twenty Years 


before he was brought to the {aid XK. by this Deſen- 


dant's Means, as aforeſaid, and after ſhe wag better ac- 
quainted with him (which was by this Defendant's 


| Means} ſhe repented ſhe had ever ſent for him, but 
having paid him the Charges he had been at about 


getting the Draught of the ſaid Will as aforefaid, the 
the {aid K. did burn the fame, and purſued her for- 
mer Intentions of making this Defendant her Execu- 
trix, which ſhe did by a Will deliberately made and 
publiſhed, above ten Months before her Death, as a- 


ſoreſaid, and the making this Defendant her Execu- 


trix; was no more than what ſhe had long, and lately 


before declared her Intentions to be, ſhe having not 
only bred up this Defendant from a Child, but this 


Defendant having been for many Years an Appren- 
tice and a Journeywoman to the ſaid K. and her Huſ- 
band, and one for whom they both had a great Kind- 
neſs, and who, as they have often declared, did help 
to get the Eſtate they had, and for that this Deten- 
dant had been very ſerviceable to the ſaid K. both 
in her Sickneſs and Health, ſhe the ſaid K. always 
declared a great Affection for this Defendant, and as 
this Defendant believes, would never have thought 
of making any other Executors, if this Defendant, 
through her own Simplicity, had not oppos d the ſame 
as aforeſaid, - - - - faith, That the ſaid K. did of her 
own free Will reject the Complainant, and preferred 
this Defendant to be her Executrix, and tho' the E- 
{tate ſhe is likely to get by the {aid Executorſhip will 
not amount to any thing near what is ſuggeſted in 
the Bill, yet whatever the ſame may be, the doth 
inſiſt ſhe is lawfully entitled thereto, and is not _ 
Be ge 
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Df the Defendant's Appearing, 
ged to give the Defendant any Account thereof. D 
nies the did cauſe a Will to be made by the Will 
which the Complainant left with the ſaid K. and de- 
nies that the Will herein before ſet forth is a fraudu- 
lent Will, or was obtained by any undue, or unlaw- 
ful Means, but avers, that the ſame was freely and vo- 
luntarily made and executed by the ſaid K. at a Time 
when ſhe was in good Health, and of a ſonnd and 
diſpoſing Mind and Memory, and that ſhe very well 
knew what ſhe did, having very often, both before 
and after the making thereof, declared to ſeveral Per- 
ſons, that ſhe would leave this Defendant her Execu- 
trix, or Words to that Effect, as this Defendant doubts 
not to prove. Denies that the ſaid K. H. did, to her 


| Knowledge or Belief, own the Complainant to be her 


neareſt Relation; nor was he her only Relation, as 
the Bill ſuggeſts, he having an elder Brother ſtill liv- 
ing, as this Defendant is informed and believes; nor 
was he Couſin-Germane to the ſaid X. but as the 
ſaid X. hath declared, and this Defendant believes, 
only a third Couſin, and very remote in Kindred, 
And this Defendant doth deny all and all Manner of 
unlawful Combination or Confederacy to the Preju- 
dice or Injury of the Complainant ; and therefore this 
Defendant humbly hopes ſhe ſhall not be obliged to 
make a Diſcovery of the perſonal Eſtate of the ſaid & 
this Defendant having hereby admitted Aﬀets in her 
Hands ſufficient to ſatisfie all the ſaid K's. juſt Debts, 
with all Legacies and Funeral Expences; and hopes 
ſhe ſhall not be obliged to make any further Anſwer 
to the Complainant's faid Bill of Complaint. Without 
that, that there is any other Matter, Cauſe or Thing ma- 
terial or neceſſary for this Defendant to make Anſwer 
unto, and not herein or hereby before well and ſuff- 
ciently anſwered unto, confeſſed or avoided, traverſed 
or denied, is true. All which Matters and Things herc- 
in before contained, this Defendant is ready to aver, 
maintain, and prove as this honourable Court ſhall 
award, and therefore prays to be hence d iſmiſſed with 
her Coſts and Charges by her in this Behalt mol} 


-wrongfully ſuſtained. 


See Exceptions taken to this Anſwer, polt, Chap. 6, 
S - - | AI 


and Anſwering the Plaintiff's Bll. 
A Bill to cauſe one 1 op Me i a whereby he holds 


3 E. 

Hue complaining M. B. ſneweth, Cc. That 
whereas about ſour Vears laſt paſt one T. L. of, 
&c. upon a certain Judgment in a Plea of Debt, a- 
mounting to the Sum of, Cc. or thereabouts, by him 
obtained in his Majeſty's Court of Common Pleas, a- 
inſt one G. L. of M. in the County of, &c. ſued 
th his Majeſty's Writ of Fieri Facias, directed to the 
Sheriff of the ſaid County, for the levying of the ſaid 

Debt on the Goods and Chattels of the ſaid G. L. B 

Virtue of which Writ, the ſaid Sheriff did, among 
other Things, take into his Hands one Leaſe for divers 
Years yet to come, made to the ſaid G. L. by one 7. S. of, 
He. in the County of D. Eſq; of three Parcels of Land, 
called or known by the Name or Names of, Cc. with 
all and ſingular their Appurtenances, lying and being 
in the Pariſhes of, Cc. in the ſaid County of, &c. to- 
gether with all and ſingular Woods, Underwoods, 
and Trees, growing or being in or upon the Premiſſes, 
or any Part thereof, together alſo with the Reverſion 
and Reverſions of the Premiſſes aforeſaid, and of every 
Part and Parcel thereof, together with all Manner of 
Commons, Ways, Eftovers, Profits Commodities, 


Hereditaments and Appurtenances to the ſame Pre- 


miſſes belonging or appertaining. And afterwards, 
that is to ſay, on the ---- Day of, Cc. he the ſaid 
Sheriff, by his Deed, bearing Date, Cc. under his 
Hand and Seal, did in Conſideration of, &c. to him 


paid towards the Satisfaction of the Debt and Judg- 


ment aforeſaid, bargain, ſell, aſſign, and ſet over the 
ſaid Leaſe and Term of Years yet to come, of all and 
ſingular the ſaid Premifles, unto one M. B. of London, 
Gent. Which ſaid W. B. not long after did in Con- 
ſideration of, &c. by your Orator to him paid, bar- 
gain, ſell, aſſign, and ſet over unto your Orator, all 
and ſingular the ſaid Premifſcs, and every Part there- 
of: Upon which Bargain, Sale and Aſſignment of the 
{aid Premifles ſo made as aforeſaid, your Orator was 
in very great Hopes, to have peaceably and quietly 
enrred into the ſaid Premiſſes, and fo to have held, 
occupied and enjoyed the fame accordingly. Bat = 

| | ; * 
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Df the Dekendantes Appearing, 
ſo it is, may it pleaſe your Lordſhip,” That one T. XR 
of, c. pretending to have a Leaſe for divers Years 
yet to come, of tome Part of the ſaid Lands, made 


- unto him by the ſaid G. L. long Time before any 


ſuch Sale or Aſſignment made thereof to your Orator 


as aforeſaid, hath and ſtill doth keep your Orator out 
of the Poſſeſſion of the ſaid Lands and Premiſſes; up- 


on which Leaſe or Demiſe, he the ſaid T. X. pretends 
a certain yearly Rent is reſerved to the ſaid G. L. his 
Executors or Aſſigns ; which Rent (if any be) your 
Orator hath heard is, &c. by the Year, and which 

our. Orator, by Reaſon of the lawful Conveyance to 
— made as aforeſaid, ought both in Reaſon and 


good Conſcience, to have and enjoy Juring ſuch Term 
t 


as the ſaid T. K. ſhall hold and occupy the Land a- 


foreſaid, by Reaſon of the ſaid Leaſe which he fo 


pretendeth ro have, But foraſmuch as your Orator 
deth no. certainly know whether the ſaid T. K. has 
any ſuch Leaſe, or (if he hath any ſuch Leaſe) what 
Date the ſame beareth, nor what Term the ſaid 7. 
hath therein unexpired, nor what Rent 1s thereby re- 
ſerved, nor what Covenants are therein contained; 
and alſo foraſmuch as your Orator cannot by the 
ſtrict Rules of Law enter into the Premiſſes, nor know- 


eth how in due Form of Law, to commence any Acti- 


on againſt the ſaid T. K. either for the Recovery of 


the ſaid Land, or the Rent aforeſaid. And for that 
the ſaid T. E. doth not only uſe and occupy the ſaid 
Lands and Premiſſes to his own Profit and Advan- 
tage, without yielding or paying any Rent therefore 
to your Orator, or to any other Perſon lawfully 
claiming the fame, but doth alſo utterly refuſe to 
ſhew his faid Leaſe, whereby he claimeth to hold the 
ſaid Lands aforeſaid, either to your Orator, or to any 
other Perſon ; and for that the ſaid T. in Combina- 
tion and Confederacy with, &c. (as the uſual Clauſe of 
Cy All which Actings and Doings of the 
{aid 7. Ce. are contrary to right Equity and good 
Conſcience, and tend to the manifeſt Wrong, Injury, 
and Oppreſſion of your Orator. In tender Conſider ation 
whereot, and foraimuch as your Orator is remedileſs, 
Cc. (as nſual) and for that your Orator hath no ordi- 
nary Way, by the ordinary Courſe of the * n 

aw, 


* 


and Anſwering the Plaintiff's Bill. 
Law, to enforce the ſeid T. K. to produce or ſhew to 
your Orator ſuch Writings as he hath for the holding 


and occupying the Lands aforeſaid, but is altogether 


deſtitute of the Means to have a Sight of the ſame, but 
the Aid and Aſſiſtance of this honourable Court. 
0 the End therefore that the ſaid T. x. may be enfor- 
- ced upon his Oath to diſcover what Right he hath to 
the Premiſſes, or any Part thereof, and what Rent or 
Rents he hath paid for the ſame, and to whom ; and 
that he may allo ſet forth in his Anſwer, upon Oath, 
a true Copy or true Copies of ſuch Leaſe or other 
Writings in hec Verba, whereby he claimeth the Pre- 
miſſes aforeſaid, or any Part — And that the 
ſaid T. may truly and directly anſwer upon Oath, all 
the Matters and Things herein before contained, as 
fully and perfectly as if the ſame had been here again 
repeated and interrogated, and may particularly ſet 
forth upon Oath, whether, &'c. May it therefore pleaſe 
your Lordſhip to grant, 8c. Proceſs prayed verſ. T. K. 


The Anſwer of T. R. Defendant, to the Bill of Co- 
plaint of W, B. Gent. Complainant. | 


named in the Complainant's ſaid Bill, was poſ- 
ſeſs d for divers Years yet to come, of the ſaid Parcels 
of Land in the ſaid Bill mentioned, and called or 
known by the Name of, Cc. by Vertue of a Leaſe 
thereof made by the ſaid T. S. Eſq; in the ſaid Bill 
alſo named, unto the ſaid G. L. long before the ſup- 
poſed Extent ſpecified in the ſaid Bill of Complaint. 
And the faid G. L. fo boy thereof poſſeſs'd long be- 
fore the ſuppoſed Extent (if any ſuch there were) had 
in ſuch Manner as in the ſaid Bill of Complaint is 
injpoted, made a lawful Demiſe and Leaſe of Part 
of the ſaid three Parcels of Land, containing fourteen 
Acres, or thereabouts, untothe ſaid Defendant for di- 
vers Years yet to come; upon which Leaſe the ſaid 
G. L. reſerved a yearly Rent to be paid during the 
Continuation of the ſaid Leaſe : By Force of which 


Leaſe the Defendant entred into the ſaid fourteen = 


Acres, Part of the ſaid three Parcels of Land, and was, 
and yet is lawfully poſſeſs'd accordingly, and —_ 
1nce 


T HE faid Defendant now and at all Times here- Anſwer to 
after, ſaving, Cc. faith, That the ſaid G. L. the ſaid Bill. 
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Traveiſc. 


Ok the Defendant's Appearing, 
ſiuce hath, and yet doth enjoy the ſame by Vertue of 
the ſaid Leaſe and Demiſe, and is thereby to have and 


enjoy the ſame during the Continuance of the faid 
Leaſes, of which there are at this Time about ſixty 


Years to come and unexpired; and faith, That the 


Complainant is a Perſon altogether unknown to this 
Defendant, being one he this Defendant never had a- 
ny Dealings or Correſpondence with, and therefore 
this Defendant cannot but wonder at this Suit com- 


menced by the ſaid Complainant againſt this Defen- 


dant touching the Premiſſes. And this Defendant 


_ faith, That the ſaid G. L. after the ſaid Ieaſe and De- 


miſe ſo made to the ſaid Defendant of the ſaid four- 
teen Acres of Land as aforeſaid, and before the ſaid 
ſuppoſed Extent, made a Grant and Aſſignment of the 
Intereſt and Term of the ſaid G. L. as well of the four- 
teen Acres which the {aid Defendant hath and occu- 
pieth by Virtue of the ſaid Leaſe for divers Years 
thereof yet to come and undetermined, as alſo of the 
Reſidue of the ſaid three Parcels of Land mentioned 
in the ſaid Bill of Complaint, unto H. L. Son of the 
ſaid G. L. unto which Grant and Aſſignment the ſaid 
Detendant was privy. And therefore this Defendant 
humbly conceives, and is adviſed, That he this Defen- 
dant 1s for the Payment of his Rent chargeable, and 
ought by the Law to pay the Rent ſo reſerved unto the 
ſaid H. L. and not to the faid Complainant, which 
{aid H. this Defendant doth verily think is the lawful 
Landlord during the ſaid Term of Years yet to come, 
and not the faid Complainant, who is altogether a 
Stranger to this Defendant; and faith, That the ſaid 
Complainant never at any Time heretofore demand- 
ed any Rent for the ſaid Part of the Lands that this 
Detendant hath, and occupieth by Vettue of the 1aid 
Leaſe for Years: And alſo faith, That he is ſued by 
the ſaid IV. B. in the ſaid Bill of Complaint named in 
his Majeſty's Court of King's-Bench, in an Action of 
Debt brought by him againſt the ſaid Defendant; and 
therefore the {aid Defendant is ſomewhat ſurpriz'd at 
this Suit brought againſt him by the ſaid Complai- 
nant touching the Premiſſes, whereby this Defendant 
is wrongfully vexed, and ſued without any juſt Cauſe: 


Without that that there is any juſt Extent made of the 


tad 
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ſaid three Parcels of Land called, &c,or that after the Traverſe of 


fame Extent there was any ſuch Bargain and Sale mage 
by the Sheriff of the ſaid Term and Leaſe for Years to 
the ſaid / B. as in the ſaid Bill is ſet forth, or that 
the ſaid M. B. wap. nr or ſold the Premiſſes to the 
Complainant, or that the faid Complainant ought to 
have and enjoy the ſaid Premiſſes to the Knowledge 
of this Defendant: And without that that there is any 
other Matter, Cauſe, &c. (as before) 

It will be needleſs to multiply Precedents of An- 
ſwers, ſeeing the principal Directions in drawing 
them muſt be taken from the particular Facts char- 

in the Bill: And therefore in drawing your An- 
wer, ſuch Regard muſt be had thereto, that every par- 
ticular Fact charged, ought to be anſwered in this 
Manner, viz. either directly confeſſed, or ſpecially a- 
voided, by ſhewing Cauſe why you ought not to an- 
ſwer it; or poſitively and particularly travers d, i. e. 
denied, and not by way of Negative Pregnant. Vide 


ante. 

I ſhall therefore add only two Precedents more to 
thoſe foregoing, viz. /f. An Anſwer and Plea, and 
alſo a ſpecial Diſclaimer, ; And 2dly, A general Diſ- 
claimer, and then conclude this Chapter, with ſome 
few Notes or Remarks thereupon, 


The Anſwer, Plea and Diſclaimer of G. H. to the 
Bill of W. B. and others, Complainants. 


HE Defendant oy to himſelf all and all 
Manner of Benefit and Advantage of Exception 

to the manifold Imperfections, Cc. of the Com- 
plainant's ſaid Bill of Complaint, and the Matters 
therein contained, by way of Answer thereunto, or, 
Ce. he faith, That it may be true that B. G. in the 
Bill named, did lend ſuch Sum of Money to F. &. in 
the Bill alſo named, and for ſecuring the Repayment 
thereof, had ſuch Deed by way of Mortgage made and 
granted to him, as in the Bill is ſet torth ; and that 
the Complainants are well entitled to the Benefit 
thereof. But this Defendant of his own Knowledge 
knoweth not, nor ever did know of ſuch Mortgage 
made by the faid F. A. nor was in any wiſe acquain- 
ted with the Dealings 4 Tranſactions between 0 
| 410 


the Extent, 
and Bargain 
and Sale to 
che Complais 
nant, Ce. 
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An Anſwer, 
a Plea, and a 
ſpecial Diſ- 
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Diſclaimer. 


Ot the Defendant's Appearing, &: 


ſaid F. R. and the ſaid B. G. and denieth all and alt 
Manner of Combinations and Confederacy with the 
ſaid F. R. in his Life-time, or with the ſaid F. R. and 
W. K. his Brothers, or with any other Perſon or Per- 
ſons whatſoever. And as to the Reſidue of the ſaid 
Bill of Complaint, this Defendant not confeſſing or 
acknowledging the ſame, or any Part thereof to be 
true in ſuch Manner and Form as the ſame are there- 
in and thereby ſet forth and alledged. As to one 
Meſſuage or Tenement in the ſaid Bill mentioned, ſi- 
tuate, lying and being in R. with a Garden, & c. there- 
unto belonging, mentioned to be in the Tenure or 
Occupation of H. or his Aſſigns: And alſo as to 
one other Meſſuage or Tenement in the Bill mention- 
ed to be lying and being in V. with a Yard, Cc. 
thereto belonging, and in the Tenure or Occupation 
of W. B. his Aſſignee or Aſſignees. For Plea to fo 
much of the ſaid Bill he ſaith, That he this Defendant 


s a Purchaſer of the ſaid two Meſſuages, with the Ap- 


purtenances and Premiſſes, for a valuable Conſidera- 
tion in Money, really and bon# fide paid to the faid 
F. R. in his Life-time, without Notice of the Com- 
plainant's pretended Title in the Bill mentioned ; and 
that the ſaid F. R. hath by good and ſufficient Con- 
veyances in Law, as this Defendant is adviſed, con- 
veyed the ſame to this Defendant and his Heirs abſo- 
lutely, and without any Manner of Condition, Pro- 
viſo, or Power of Redemption whatſoever. All which 
Matters and Things he this Defendant is ready to a- 
ver and proye as this honourable Court ſhall award, 


and humbly pleadeth the ſame in Bar to ſo much of 


the 1 Bill of Complaint, as this Defen- 
dant hath not herein before already anſwered, and 
humbly prayeth the Judgment of this Court, Whether 
this Defendant ought to ſet forth the Dates and Con- 
tents of his Deeds of Purchaſe, or the Effect thereof, 
whereby to enable the Complainants to inſpect this 
Defendant's Title to the ſaid purchaſed Premiſſes 
And as to all rhe reſt of the Meſſurges, Lands and Je- 
nements in the Complainant's ſaid Bill of Complaint 


mentioned, other than what he this Defendant bath 


pleaded unto, as aforeſaid, he this Defendant diſclaim- 
eth all Right or Title hereunto, and knoweth Fink 
E | 5 


ſaid Meſſuage ot Tepewent, and Garden, with the Ap- 
S200: YES 


Ok Diſclaſmers, 


thing thereof, and denies all Combination, &c. in the 
{aid Bill of Complaint contained, material or effectu- 
al for this Defendant to make Anſwer unto, and not 
herein and hereby well and ſufficiently anſwered un- 


to, confeſſed' or avoided, traverſed or denied, is true. 
All which Matters, &c. 


Obſerve in the foregoing Precedent, there is con- 
tained, 1/f. An Anſwer to Part of the Matters in the 
Bill charged. 2dly, A Plea to other Matters therein, 
viz, That as to the two Tenements he is a Purcha- 
ſer for a valuable Conſideration. 3dly, A Diſclai- 


mer as to the Reſidue of the Lands, Cc. in the Bill 


mentioned ; ſo that the Rules touching Diſclaimers 
in general, cannot be applied to ſuch a ſpecial or par- 
ticular Anſwer, by way of Anſwer, Plea and Diſclai- 
mer. 


The al 4 and Diſclalmer: of P. R. one of the 
D fend 22 Bill * Complain of R. G. Gent. 
alnant. 


HIS Defendant now and at all Times, Cr. C4 A general 
in other Anſwers) faith, That he this Defendant ore and 
on Behalf of T. P. one of the other Defendants Pilclaimer. 


in the Bill named, did about fourteen Years ago, con- 
tract and agree with W. B. in the Bill named, for the 
Purchaſe of a Meſſuage or Tenement, and Garden, 
with Appurtenances in V. now in Queſtion, and in 
Poſſeſſion of the Defendant T. B. which {aid Meſſuage, 


&c. at that Time had been in Poſſeſſion and Seizin of 


the ſaid W. B. and M. his Wife, in the Bill named, ot 
one of them, for above twenty Years before, for the 


Purchaſe whereof, this Defendant, on Behalf of the 


faid T. D. agreed to give, and accordingly did give 


and pay to the ſaid I/. B. the Sum of 1531. which 


was the full and real Value thereof; and in Conſide- 
tation thereof the ſaid V. B. and A. by Deed inden- 
ted, and by a Fine with Proclamations by them levied 
in her Majeſty's Court of Common Pleas at Weſtmenſeer, 
in Micbaelmas Term, which was in the ſixth Year of 
the Reign of his late Majeſty King William the Third, 
did convey unto the {aid T. D. and his Heirs, the 


put- 
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purtenances, by the Name of one Meſſuage, and one 
Garden, with the Appurtenances in W. by Vertue of 
which Fine and Deed ſo made and levied to the ſaid 
T. D. as aforefaid, he the faid T. D. as this Defendant 
hath heard, and believes, entred upon, and became 


ſeiſed of the ſaid Meſſuage or Tenement, and Garden, 


with the Appurtenances, and continued ſo ſeiſed 
thereof without any Entry or Claim made by the 
Complainant, or any other Perſon or Perſons, until 
the 16th Day of May, in the Year of our Lord 1701 
when the ſaid T. D. as this Defendant hath heard an 

beheves, by good Conveyance in the Law, and in 
Conſideration of the Sum of 150/. to him really 
and bans fide paid, ſold and conveyed the ſaid Meſſu- 
age or Tenement and Garden, with the Appurtenan- 
ces, to the ſaid Defendant T. L. and his Heirs, who 
thereupon entred upon, and was, and yet is ſeiſed 


and poſſeſſed of the ſame, and ſaith, That he doth not 


know that the ſaid P. H. in the Bylt named, was ever 
ſeiſed of the ſaid Premiſſes, or — Part thereof, nor e- 
ver knew, or ſaw, or heard of any Settlement or 
Conveyance made by the ſaid P. H. of the ſame Pre- 
miſſes, or of any Part thereof; and ſaith, That he this 
Defendant was adviſed, and believes, the ſaid 1. R 
and AM. his Wife, had good Right and Title to ſell the 
Inheritance of the ſaid Premiſſes fo purchaſed by the 
ſaid T. D. as aforeſaid, and this Defendant never had 
any Notice of any Right or Title the Complainant, 
or any other had, or might or could claim of, in or 
to the ſame, or to any Part thereof, before the filing 
of the ſaid Complainant's Bill. And this Defendant 
ſaith, That he this Defendant never had, nor claimed 
to have, nor doth this Defendant claim any Right, 


Fl” or Intereſt of, in or to any of the Premiſſes in 


Queſtion, or of, in or to any Part or Parcel thereof: 
And this Defendant doth now diſclaim all Right and 
Title of, in, or to the ſame, or of, in or to any other 
of the Premiſſes in Queſtion, or any Part thereof, 
with their Appurtenances. And this Defendant doth 
deny all and all Manner of Combination and Confe- 
deracy in the Bill charged, without that that any o- 
ther Matter, Cauſe, or Thing whatſoever, material or 
effectual in the Law for hi n this Defendant to make 

Anſwer 


Ok Dilclaimers. 


Anſwer unto, and not herein and hereby before well 
and ſufficiently anſwered unto, confeſſed or avoided, 
traverſed or denied, is true. All which Matters and 
Things this Defendant is ready to aver, Sc. ut ante, 


And as to Diſclaimers in general, theſe Things may 
be obſerved, 
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A Diſclaimer is where the Defendant by his Anſwer Diſclaimer 
upon Oath denies he hath, or claims any Right or defin'd. 


Title to the Thing demanded by the Plaintiff's Bill, 
and diſclaims, i. e renounces all Claim or Pretence 
of Title thereto | 


And in ſuch Caſe, if it appear that the Plaintiff's If the Bill be 
Bill was exhibited againſt the Defendant only for Vex- vexarious, 
ation, the Defendant on ſuch his Diſclaimer ſhall be the Defen- 


——_— with ſeven Nobles 
ditt. | 

Bat if the Plaintiff had any probable Cauſe or Rea- 
ſon for exhibiting his Bill againſt ſuch Defendant, he 
may, if he pleaſe, by Motion or Petition, pray a De- 
cree againſt the Defendant, and all claiming under 
him, ſince the Time of the Bill exhibited, which is 
commonly granted without Coſts on either Side. 

If one be named Defendant in a Bill (among other 
material Defendants) who no ways pretends any 
Right to the Matters in Queſtion, and he thereupon 
diſclaims, he may after ſuch Diſclaimer, upon a Mo- 
tion to that Purpoſe, be uſed as a Witneſs in the 
Cauſe: For it ſhall be preſumed his Name was in- 
ſerted in the Bill, without other Cauſe than only to 
take away his Teſtimony from the other Defendants. 


oſts. 


ant to have 


Coſt againſt the Plain- — 
Contra, if on 


probable 
Cauſe. 


One diſclai- 
ming may be 
a Witneſs. 


And Note, where the Defendant diſclaims, i. e. ge- No Replics- 


nerally to all the Matters in the Bill) the Plaintiff is 


tion on a Diſ- 


not to reply; if he does, and ſerves the Defendant claimer, if 


with a Subpæna to rejoin 


Coſts againſt him for the Vexation. 


the Defendant may have general. 


But if the Diſclaimer be only to a Part of the Mat- Contra, if ſpe= 
ters in Queſtion, but as to the other Part, there is a cial. 


Plea and Anſwer, as in the Precedent ſupra, in ſuch 


Caſe there may-be a Replication to that Part rhat 


contains the Plea and Anſwer, and a Demurrer to the 
Reſidue. 


K 3 CHAP. 
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CHAP. VI. 
3 Exceptions fo Anſwers, and putting in 


better Anſwers, and Hearings 2 the Bill 
Ko Anſwer. 


dY Exceptions are commonly underſtood the Alle- 
— of a Party in Writing, ſuggeſting, that 
me Pleading or Proceedings in a Cauſe is in- 


it miſtaken. or irregular 4 certain Points in 
te ſaid e rticularly expreſs d. 
1. To An» uch cptionsan are commonly either oy 


— ons qo Anſwers, or Exceptions to a Maſter's Re 
3. To a Ma- of theſe latter, wide + the Chapter of References a Ret 
flec's Report. a+ poſtea. 
As to Exceptions to Witneſſes or Interrogatories, 
they are of another Kind. 
Cauſes of Ex- _ If an Anſwer be inſufficient in one or more Points, 
ceptions to the Complainant may ex n wy (8 enforce the 
Anſwers, Þ Defendant: toput in a further Anſwer. 
Inſufficiency. Theſe Exceptions muſt _ Nine ener Point 
or Points wherein ſuch Anſwer is inſufficient, or de- 
fective: : For if the Inſufficiency be ſurmiſed only in 
general, the Court will not refer it to be examined. 
Anſwer good And if the Anſwer be good to a common Intent, 
to a common the Plaintiff muſt reply *. rove the Matter of his 
Intent. Bull © to be true, if he can, and not inſiſt upon the In- 


ſuffici on, the Anſwer. 
Not ſo of pri · More Rule muſt be intended of Things pub- 
vate Ada. lickly done, whereof there may be a Sen eneral Cogni- 
ces For of Matters done by the Defendant private- 
Þ or reſting in his 2 only, he ought to an- 
wer particularly and certainly. 
No Exepti- No Exceptions may ordinarily be Frog to an An- 
ons after Ne. {wer after a Replication put in; "for by the Replica- 
plication. tion the Anſwer is admitted ſufficient; yet in ſome 
Caſes the Replication has been ordered to be taken off 
the File, and ions permitted to be put in. | 
Time to ex» If the Anſwer filed in Term, the Plaintiff muſt 
eee to an the ſame Term, or within eight Days after, 4 
2 ep⸗ 


Satwer, 


2 


Exceptions 
Jeñined. 


Ok Exceptions to Anſwers. 
Exceptions in Writing to the Counſel, whoſe Hand is 
to the Anſwer, or to the Defendant's Clerk in Couit. 
Vide Ord. Chan. 123. 
But if the Anſwer be filed in the Vacation, the 
Plaintiff hath Time till eight Days after the begin- 
ning of the next Term to put in Exceptions. Jbid. 
And in neither Caſe they cannot be put in after- 
ward, without a Motion or Conſent on the other Side 
to receive them, | 
And if the Defendant do within eight Days after Invalid Ex- 
ſuch Delivery, fatisfie the Plaintiff of the Invalidity ceptions. 
of his Exceptions, or do amend his Anſwer in the Auſwers a- 
ſame Time, or do agree with the Plaintiff or bis Coun- Mended, 205. 


ſel, or Solicitor to amend it accordingly, and pay 20 x. 
Coſts, the Plaintiff thall go on to reply. Ord. Chan. 


123. 

Gut if the Defendant fail to do the ſame, or puts Anſwer re- 
in a ſecond or other inſufficient Anſwer, the Plaintiff, ferred, &. 
may on Motion get ſuch firſt, or other inſufficient An- 

2 referred to a Maſter for ſuch inſufficiency. Ord. 

an. 124. 

And it the Anſwer be reported inſufficient, and ſo Mafter's Re- 
ruled, the Defendant ſhall pay Coſts, and make a port, Coſts, 
furthe and better Anſwer. But if it be reported good, Cc. 
the Plaintiff ſhall pay the Defendant 4o s. Colts, and 
the Anſwer ſhall ſtand. 7bid. 

He that excepts to an Anſwer, is tied to no certain Time to re- 
Time to get it referred, unleſs a ſpecial Order be for fer Excepti- 
that Purpoſe obtained; or with Reſpect to his In- ons. 
1 leſt it be diſſolved for his affected Delay. 


The Plaintiff cannot refer Exceptions to a firſt An- 
ſwer, till eight Days after they-are filed ; but upon 
4 ſecond Anſwer reported inſufficient, they may be 
referred immediately. Ord, in Chanc. 124. 2 

If the firſt Anſwer be ruled inſufficient, the Defen- What Cofts 
dant ſhall pay 40 s. Coſts, if it was put in in Perſon ; on inſuffici- 
and 50 s. Colts, if it was put in by Con miſſion. If ent Anſwers. 
a ſecond Anſwer be reported inſufficient in any of the 
| 2 * Le inſufficient, = Defendant 
tha! 31. and upon a third Anſwer report- 

ed ink ient, he ſhall pay 41. Colts, | 


K 4 And 
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4h Inſuffici- And upon a fourth inſufficient Anſwer, he ſhall 
ent Anſwer pay 5 l. Coſts, and be examined upon Interrogatories 
. Coſts, to the Points reported, and ſhall be committed till he 
and be exa- has perfectly anſwered thoſe Interrogatories, and paid 
mined and the Colts. hu , 1 
—— A Defendant firſt put in an inſufficient Plea, it be- 
three An. ing over - ruled, and after that put in three inſufficient 
ſwers inſuff. Anſwers ; yet the Court did not think it fit to com- 
cient. mit him, as they would have done, had he put in four 
inſufficient Anſwers. 1 Chan. Caſes 179. 
Subpana for If an Anſwer is reported inſufficient, the Complai- 
Colis, and a nant may at his Election, have one Swbpena for Coſts, 
better An- and another to make a better Anſwer ; or he may 
ſwer. have one Subpena for both. . 
commiſſion No new Commiſſion ſhall be awarded for taking a 
for a ſecond ſecond Anſwer, till the Coſts of the firſt inſufficient 
Anſwer, in Anſwer are paid; nor then but by Order on Afida- 
what Caſcs, vit of the Parties Inability to travel, or other good 
Matter to ſatisfie the Court touching the Delay, or 
by Aſſent of the Plaintiff or his Clerk. Ord. Chan. 


124. 
Exceptions Gta to an Anſwer, are commonly on Moti- 
co Reports of on referred to a Maſter to examine, and thereupon to 
' Anſwers. report his Opinion to the Court, whoſe Certificate is 
| concluſive, unleſs cither Party take Exceptions to it, 
which he may do, and is often done, to the great De- 
lay and Expence of Suitors. | 2 
l. to be de- The Party excepting to a Maſter's Report, muſt de- 
polited, it to poſit 51, with the Regiſter, which, if the Exceptions 
a general are over · ruled, mult be paid to the other Party; but 
Report. jf they are allowed, then back again to him that depo- 
ſited it, Ord. Chan. 175, 209. FR 
1. What, in Andif either Party except to a Maſter's Report 
Caſe of a Re. touching the Sufficiency of an Anſwer, or other Mat- 
port to an ter, he ſhall pay 205, for every Exception, or diſtin 
Anſwer, Branch of an Exception, which ſhall on arguing be 
over-ruled or declared frivolous and impertinent, and 
for ſuch as ſhall be waived and not opened, 10s. And 
"theſe Sums {hall be paid over and above the 51. 
depolned, if the Report be affirmed; or out of the 
51. tho the Report be altered, Ord, Chan, 175, 210, 
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Yet where the Exceptions or any of them are found 5 J. Coſts on 
true and allowed, the other Party ordinarily pays 5 /. Exceptions 
Coſts; but it is in the Diſcretion of the Court to order allowed. 
more, or that each ſhall bear their own Coſts. 

And if they be found againſt a Defendanc, upon an And a better 
Anſwer, he muſt pay the ſaid Colts and put in a Anſwer or- 
better Anſwer. MT 

But if the faid Exceptions be upon another Matter, , How in 
the Court determines as it ſees Cauſe upon hearing other Caſcs, 
them argued; or ſends the Party back to the Maſter 
to review his Report. 

Mete, After an Anſwer was reported inſufficient, and e. 
the Defendant appeared upon a new Subpæna, before 
any Attachment againſt him was ſealed, yet the Court 
would not ſuffer him to except to the Report, altho' 
he had paid down the Sum appointed to be depoſited 
upon excepting to a Maſter's Report. 
 - Exceptions to Reports touching the Sufficiency or Exceptions 

Inſufficiency of Anſwers are not to be filed with the to Reports 

Regiſter, unleſs Notice be given thereot to the Clerk touching 
on the other Side. Ord. Chan. 197. And the Practice Anſwers not 
now is not to file em with the Regiſter, but to de- to be filed. 
liver em to the Clerk on the other Side. 

See further touching Exceptions to Anſwers in Or- 


ders of Chanc. pag. 123, 124, 175, 179, 209, 235. 


Precedents of Exceptions to Anſwers, and further Anfſzers 
put in thereupon, viz. 


Inter T. D. Quer & P. H. & al. Defendentes. in Conc. 


Exceptions taken and filed in this Court by the ſaid Cum- 
plainant to the Inſufficiency and Imperfettions of the 
Anſwer of the ſaid Defendant P. H. put in to the ſaid 
Complainant's Bill of Complaint. | 


HE Scope of the Plaintiff's Bill is to ſet aſide a pj. 
fraudulent Will ſet up by the ſaid P. H. the De- 
fendant, and to have a particular Account of the ſe- 
veral Eſtates of F. H and K. H. his Wife deceaſed, the 
lainant being entitled to the ſame as the neareſt 
Relation of the whole Blood, and Heir at Law to the 
ſaid X. H. T 
40 


= | | 
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Anſwer. © To which the ſaid Defendant hath put in an im- 
perfect, evaſive, and inſufficient Anſwer, not giving 
any particular Account of either of the Eſtates of the 
ſaid F. H. and X. H. deceaſed, as is required by the 
Complainaut's Bill: but inſiſts upon a pretended Title 
to the ſame by Vertue of a fraudulent Will, pretend- 
ed to be made by the ſaid K. H. in her Life-time; 
which Will, if any ſuch there be, the Plaintiff avers, 
and is ready to maintain and prove that the ſame was 
{urreptitiouſly obtained, illegally executed, and un- 
duly proved, with an Intent to defraud the ſaid Com- 
plainant of rhe ſaid K. s Eſtate: For which Reaſon 
the Plaintiff excepts againſt the ſaid Defendant's An- 
{wer as inſufficient in the ſeveral Points following, 


Viz. 
And the Plaintiff excepts againſt the ſaid 
Tit. Kxce 5 7 
* 4 Anſwer fr tuffi, for that the ſaid Defendant by 
her Anſwer pretends her ſelf to be a Relation of the 
ſaid K. H. her Miſtreſs, but doth not ſet forth her 
Pedigree, nor make out how-near of Blood, or re- 
lated ſhe was to the ſaid K. H. all which ſhe ought 
| to have done. | | k 
ad. Excepti- The Plaintiff likewiſe excepts againſt the ſaid De- 
on. fendant's Anſwer as inſufficient, for that ſhe the ſaid 
Defendant doth not therein ſet forth, Whether the 
ſaid K. H. did not make her laſt Will and Teſtament 
in Writing, and the Plaintiff Executor thereof ; and 
Whether ſhe did not at the ſame Time, as a Token 
of her Kindneſs, give to the Plaintift her Husband's 
Watch, to which ? Defendant makes no Anſwer, but 
believes the ſaid K. H. might give the Plaintiff an old 
Watch worth about 15 5. but doth not ſet forth up- 
on what Account ſhe gave the Plaiutiff the ſame, nor 
whether the Watch ſo given to the Plaintiff, was the 
Watch of the Husband of the ſaid X. H. all which ſhe 
ought to have done, the ſame being required by the 


Plaintiff's Bill. 
3d. Excepti- The Plaintiff alſo ts againſt the ſaid Defendant's 
on. Anſwer as inſufficient, for that ſhe the ſaid Defendant 


doth not therein ſet forth how ſhe procured and ob- 
tained the ſaid fraudulent Will to be executed by the 
ſaid K. H. and who were the Adviſers therein; all 
which ſhe ought to have done, it being required by 
the Plaintiff's Bill. 5: The 
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The Plaintiff alſo excepts againſt the Defendant's 4th Excep 


Anſwer as inſufficient for that the ſaid Defendant doth tion. 


nottherein ſet forth, what Gold, Silver, Plate, Rings, 
Jewels, Bills, Bond: Leaſes, Mortgages, Judgments, 

ents, Houſhold- s and Utenſils of Houſhold- 
ſtuff rhe ſaid K. H. died poſſeſſed of, with the true 
Values of the ſame, and annex a Schedule of the 
Particalars thereof to her Anſwer, which ſhe ought 
to have done, the ſame being required by the Plain- 
tiff's Bill. | : 

For all which Reaſons the Plaintiff excepts againſt 
the ſaid Defendant's Anſwer as imperfe, evaſive 
and inſufficient in the Particulars aforeſaid ; and 
therefore prays that the ſaid Defendant may a- 
mend her Anſwer as to the ſame, and give 1n a 
full, perfect and ſufficient Anſwer to the Com- 
plainant's ſaid Bill of Complaint. 


4 taken to the Inſufficiency, 8c. of the Anſwer of Another 


B. Defendant, to the Bill of Complaint of A. ]. Form of Ex- 


Widow, Complainant. 


the whole Eſtate that J. S. late of D. in the Coun- 

of S. Gen. deceas d, died poſſeſs d of, with the Par- 
iculars, and true Valnes thereof, and wherein the 
{ame conſiſted ; and alſo to compel the Defendant to 
y a Debt of 251. and Intereſt due upon Bond to 
7 D. late of L. deceaſed, to whom the Plaintiff is 
Adminſtratrix, and to anſwer all the Matters charged 
= as Complainant's ſaid Bill, is the Scope of the 


Whereto the ſaid Defendant by his Anſwer faith, Auer. 


That he believes it to be true, that the Plaintiff is Ad- 
miniſtratrix to F. D. late of L. deceaſed, but knows 
it not of his own Knowledge; neither doth he know 
that F. B. in the Bill named, did make Application 
to borrow of F. D. the Sum of 25 1. or that there 
was any Application made to the ſaid F. D. by A. B. 
and F. S. in the Bill named, on behalf of the ſaid 7. 
B. or that the ſaid F. D. did about the Time in the 
Bill mentioned, or at any other Time, lend unto the 
laid 4. B. and F. S. or either of thei, the ſaid 25 /. 
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or any other Sum ; or that there was any Bond en- 
tered into by the faid A. B. and F. S. or either of 
them, unto the ſaid F. D. in his Life time, of the Pe- 
nalty of 5ol. for Payment of 25 J. as in the Bill 
is mentioned, or in any other Sum whatſocver, fo. 29 
30, 31, Cc. Says, He believes it to be true, that 7 
Sc. are all dead; but whether A. B. F. S. or, Cc. 
died inteſtate, knows not. Denies he is either Exe- 
cuto or Adminiſtrator to rhe ſaid 4. B. or F. D. or 
either of them, or that either of their Eſtates came to 
his Hands. But confeſſeth, That in or about Angaf 
1699. the ſaid F S. made his laſt Will, and the De- 
fendant Executor thereof, and ſoon after died ; That 
the Defendant proved, &c. and by Vertue thereof poſ- 
ſeſſed himſelf of the whole perſonal Eſtate of the 
ſaid 5. S. which neither was, nor is near ſufficient to 
diſcharge his Funeral Expences, and Debts upon Bonds 
and Judgments; and then ſets forth a Particular of F, 
S's Eſtate in a Schedule annex d to his Anſwer eva» 
ſively, and without,the Values of certain Leaſes for 
Years, Cc. For which, and for ſeveral other Reaſons 
the Plaintiff excepts againſt the ſaid Defendant's An- 
{wer as inſufficient. 1 
Imprimis, For that the Defendant in his Anſwer, 
fol. . . . confeſſes a Leaſe from Sir . F. to the ſaid 
F. S. for 21 Years at 721, per Annum, and that there 
was Io Years to come at his Death, but doth not ſet 
forth where the Eſtate lies that was ſo leaſed, nor the 
Rent reſery'd, nor the Tenants Names that have been 
in Poſſeſſion thereof ſince the ſaid F. S's Death; ſo 
that the Plaintiff might have inquired into the ſame as 
” the Rent reſerved, and the Value of the Premiſes, 


C ; 

Item. For that the Defendant in his Anſwer, fol. 
confeſſeth that there came to his Hands a Leaſe grant- 
ed from one Mr. P. to the ſaid F. S. to whom the 
Defendant is Executor as aforeſaid, but doth not ſet 
forth, whether the ſaid Leaſe was of Houſes or Lands, 
now where the ſame lies, nor the Tenants Names that 
are or were in Poſſeſſion of the ſame at the Time of 
the ſaid F. S's Death, nor what Term of Years was 
then, or is till to come in the ſaid Leaſe ; he only 

ſaying, that the ſame was at a Rack Rent, 9 18 
I | alto- 


p 
j 
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altogether evaſive, inſomuch as the Plaintiff cannot 
any Means 1nquire into, or find out the true Va- 

lue of the ſame, Ge. | 
ltem, For that the Defendant in his Anſwer, fol... 
confeſſeth, that there came to his Hands a Leaſe 
granted from Sir N. C. at a Rack Rent, and that 
the ſame expired at Chriſtmas after the ſaid F. S. his 

Death; but doth not ſet forth whether the ſaid Leaſe 

was of Houſes or Lands, not where che ſame lies, nor, 

Se. Supra. a . 

All which Points and Particulars aforeſaid, the De- 
fendant ought to have directly and expreſly an- 
ſwered unto; ſo that the Plaintiff might have 
inquired into the ſame, the ſame being required 
by the Plaintiff's Bill, And therefore the Plain- 
tiff excepts againſt the ſaid Anſwer as imperfect 
and inſufficient in the Particulars aforeſaid; and 
prays that the faid Defendant may amend the 


ſame, and give in a perfect Anſwer to the faid 


Bill. 


Exceptions taken by the Cumplainants J. C. and T. D. 


to the Anſwer of E. T. one of the Defendants in the Bill 
of Complaint of the ſaid Complainants. 


| T HE End of the Complainants Bill is to be relie- 


ved againſt a pretended Settlement which the De- 
fendant ſets up againſt the Complainants, who are 
Mortgagees of the Defendant's Husband for 1200 l. 
principal Money lent upon the Manor of H. and di- 


vers Meſſuages, Lands, &c. in H. in the County of C. 


And the Complainants by their Bills, fo. 6 K 7 _— 
larly.charge, That the Defendant E. T. and O. her pre- 
tended Daughter, pretend and give out in Speeches, 
That upon the Defendant's Marriage all the ſaid Ma- 
nors, Lands and Premiſes conveyed for the Complain- 
ants Security, are ſetled upon Truſtees for the Uſe of 
the Defendant for her Jointure, and after the Deceaſe 
of her and her Husband, to the Heirs Male of their 
Bodies; and for Want of ſuch Iſſue, to the Uſe of 
their Heirs Female, or otherwiſe, for raiſing of ſeve- 
ral large Sums of Money for the Portions and Main- 
tenance of ſuch Iflue Female. And the ſaid D. the 

| Daughtes 
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3d. Excepti- 
On. 


Another 
Form of EX. 
ceptions to 
an Anſwers. 


Bill. 
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-Anſwer. 


Ok Exceptions to Anſwers. 


Daughter of the Defendant E. and pretended Daugh- 
ter of the Defendant's Husband, who is endeavoured 
to be ſet up for the only Iſſue- Female; ſuch Daugh- 
ter, after the Deceaſe of the Defendant and her ſaid 
Husband, will be entitled to the whole Eſtate, or 
at leaſt that 2 or 3000 l. or ſome other great Sum 
muſt be graiſed thereout by the Truſtees for the Por- 
tion and Maintenance of the ſaid pretended Daughter, 
beyond which the faid mortgaged Eſtate will riot be 
ſufficient to ſecure the Complainants Montes, when in 
Truth, ſuch Settlements and Incumbrances, if any, 
were voluntarily made and entred inro, and ſuch pre- 
tended Daughter was ſet up by the ſaid Defendant E, 
and connived at by the other Defendant her Husband, 
to defraud the Complainants of their ſaid Monies, and 
therefore ought to be detected, and ſuch voluntary 
Settlements ſet aſide. And the Complainants being in 
Nature of Purchaſors for a valuable Conſideration, 
ought in the firſt Place to receive their Monies lent 
with Intereſt. And in fol. 8 & 9 of the ſaid Bill a 
Diſcovery is prayed, Whether the ſaid Manor and 
Premiſes, or ſome Part of them, and what in Parti- 
cnlar were not upon the Marriage of the ſaid De- 
fendants, ſettled and conveyed unto, and 5 755 ſome 
Perſons, and what Perſons by Name, in Truſt for fuch 
and ſuch like Uſes and Purpoſes, as before charged, 
and what in particular; and may ſet forth the Dates 
and Contents of ſuch Conveyances or Settlements, 
with the Names of the Parties and Witneſſes thereto, 
and at what Time, and for what Conſideration the 
ſame were made and executed; and whether the De- 
fendants have any Iſſue Male or Female, and where 
ſuch Iſſue is. | 

To which the Defendant by her. Anſwer, fol. 3, 4, 
and 5, only faith, That before her Marriage with the 
other Defendant her ſaid Husband, all and ſingular 
the Lands, Tenements and Hereditaments and Premi- 
fes in the ſaid Complainants Bill of Complaint men- 
tiomed to be mortgaged to the Complainants, or a 
great Part thereot, were (1n Conſideration of a Mar- 
riage then to be had between the ſaid T. T. and the 
Defendant E. and which afterwards took Effect) ſettled 


in Jointure upon the Defendant for her Life, to take 


Ot Exceptions to Anſwers; 


by made for the Iſſue of that Marriage. 


To which faid Anſwer the {aid Complainants do Exception. 


except as evaſive and inſufficient ; For that the ſaid 
Defendant doth not ſet forth the Date of ſuch Mar- 
riage-Settlement, the Witneſſes Names, nor the Com- 
tents thereof, nor the Parties thereunto ; which if ſhe 
had pleaded, (he muſt have done. Nor doth ſhe deny, 


or ſet forth what Portion or Portions, or other Mainte- 


nance the ſame Female Iſſue of the ſaid Marriage ought 
to have, or will inſiſt upon, or what Limitations are 
made to Truſtees in ſuch pretended Settlement; nor 
the particular Lands ſettled in Jointure upon the ſaid 
Marriage : But the faid Anſwer 1s altogether evaſive, 
the Complainants not intending to impeach, but diſ- 
cover the Defendant's Title, and her pretended Daugh- 
ter's Intereſt in the ſaid mortgaged Premiſes, that 
they may take what prudent Care is poſſible for the 
better Security of the ſaid Monies ſo really and bond 
fide lent by them thereupon. 
And therctore the ſaid Complainants do except to 
the ſaid Anſwer, and pray that the Effect of their 
Bill of Complaint may be anſwered, ſo that 
they may have the End of their Suit, and ſuch 
Relief therein, as the Nature of their Cauſe will 
admit. 


Inter R. W. Gen. Quer. & M. D. Spinſter Defendentem. 


Ex 


T H E End of the Complainant's Bill, is to be paid 
for his Care, Labour and Pains in ſoliciting on 
the Behalf of the Defendant, a Cauſe formerly de- 
pending in this Court between the ſaid M. D. then 
Complainant, and one P. R. & al. Defendants, and to 
have ſuch Disburſements and Fees allowed him as this 
Complainant laid out and expended therein, or are 


\ otherwiſe 


| 


ect in Poſſeſſion after the Death of the ſaid T. T. o 
the ſaid Defendant, or ſome other Proviſion is there- 


—— talen and filed in this Court by the ſaid Exceptions 
Plaintiff to the Inſufficiencies of the Anſwer of the taken to an 

aid — 2 put in 10 the ſaid Plaintiffs Bill of Anſwer. 
| alxt. 
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Ok Exceptions to aulwers. 
otherwiſe due to him for ſoliciting and managing the 
ſaid Cauſe. _. a” 

And to that End the Bill ſets forth and chargeth, 
That the Complainant having for about two Years ſo- 
licited and managed the faid Cauſe, he the ſaid P. K. 
was afterwards (at ſuch 4 Time) by the extraordi- 
0 nary Pains and Care of this Complainant, brought 
to Terms of Agreement with the ſaid 2. D. and 
l induced to end and determine the ſame to the good 
ll Liking and Satisfaction of the ſaid AA. 50 

1ſt. Excepti- _ To which Allegation and Charge of the ſaid 
Bill the ſaid Defendant doth not give any Manner 
of Anſwer, but uſes railing and ſcandalous Language 
againſt the ſaid Complainant touching the ſame ; 
and therefore this Complainant exce pts to the ſaid 

Anſwer as inſufficient, and impertinent and ſcandalous 

in that Particular. £2 
The ſaid Bill likewiſe ſets forth and clarges, That 
the Terms ſo agreed on by the ſaid P. X. were 

That the ſaid P. ſhould pay to the faid AA. 31s 

and likewiſe deliver up to M. the Mortgage-Deeds 
of an Eſtate near D. in Com. K. whereon was then 
due near 400 l. and alſo a Bond for 2001. from 
one Mrs. K. beſides a Diamond-Ring, Sc. And that 
all the ſaid Terms of Agreement were punctually 
ö by the ſaid P. R. on or before (ſach 4 
| ) and that the ſaid P. R. was induced to the Per- 
| formance of the ſame by the great Care, Dilligence 
| * — 5 77 yu R. oo. 5 2 p 
1. o Which 1al arge in the Bill, or to any Part 
| — * thereof, the Defendant doth not give any — of 
| Anſwer, nor doth ſhe in her Anſwer ſet forth of ac- 
| knowledge any Agreement made between her and the 
it ſaid P. X. or who was inſtrumental in making the 
* ſame, or whether the ſaid P. . hath performed the 
il ſame, or any Part thereof; and for that the Bill 
chargeth, that the ſaid Agreement was made and per- 
formed at the Inſtance and Solicitation of this Com- 
plainant, the ſaid Defendant ought to have anſwered 
the ſame ; and for that ſhe hath not, therefore this De- 
fendant excepts to the ſaid Anſwer as imperfect and 
inſufficient in that Particular. = 
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Ok Exceptions to Anſwers, 147 
The ſaid Bill alſo ſets forth, and charges, That the 
ſaid Defendant A. D. having demanded a Bill of Coſts 
of the Complainant, and the Complainant delivering 
the ſame to her, ſhe the ſaid Defendant by Motion of 
this Court, on or about the Ninth Day of Fane laſt, 
the ſaid Bill referred by Order of this Court to 
H. one of the Maſters of: this Court, to be taxed. 
To which Charge in the ſaid Bill, the ſaid Defen- 3d Exceps 
dant hath given no manner of Anſwer, which this tion. 
Complainant conceives ſhe ought to have done; for 
that the faid Bill charges the ſaid Order of Reference 
to be made upon her own Motion ; and therefore this 
Complainant excepts to the ſaid Anſwer as 1mperfect 
and inſufficient in that Particular alſo. | 
And the faid Bill doth further ſet forth and charge, 
That the faid Defendant did afterwards (viz. ſuch a 
Day) ſerve the faid Complainant with a Summons to 
attend the faid Maſter, in order to tax the ſaid Com- 
plainants Bill of Colts, and that the ſaid Defendant 
attending accordingly, the the ſaid Defendant refuſed 
to proceed in taxing the ſaid Bill, contrary to the 
Order of the Court made upon her own Motion, : 
To which Charge in the ſaid Bill of Complaint, zb Excep- 
the ſaid Defendant hath give no manner of Anſwer, don. 
| whereas the Complainant humbly conceives ſhe ought 
to have particularly anſwered the ſaid Charge of 
vice of the Summons, for that the ſame is by the 
Complainant's Bill charged on her as on her-own Act, 
and that ſhe afterwards refuſed to proceed in taxing 
the ſame, contrary to the Order of this Court made 
upon her own Motian. And therefore this Complain- 
tant excepts to the ſaid Anſwer as imperſect, Sc. in 
that Particular alſo. + 3 
In all which ſaid Particulars this Complainant con- 
ceives the faid Anſwer to be imperteR, evaſive, 
impertinent or infufficient, and therefore prays he 
wy have his Coſts awarded him by this Court, 
and that the ſaid Defendant may compelled 
by Order of this Court to put in a full, perfect 
and ſufficient Anſwer to the Complainants ſaid 
- Bill of Complaint: And he —. ever Pray, &c. V. B. 
And Note, If any of theſe Exceptions are allowed, 
the Defendant is to put in a — Anſwer, vis. 


The 
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| Df further Anſwers. 
The further Anſwer of T. D. Eſquire, one of the Deſen- 
dants to the Bill of Complaint of G. F. Complainans. 


Precedents of The ſaid Defendant ſaving to himſelf as by his for- 
further An- mer Anſwer he hath already ſaved, for further Anſwer 


fwers. 


unto the faid Complainant's Bill, or unto ſo much 
thereof as this Defendant is adviſed is material for 
him this Defendant to make Anſwer unto, he faith, 
That the Teſtator F. R. in the faid Bill named, did 
by his laſt Will and Teſtament dated, Cc. give and 
deviſe unto his Son E. R. and his Heirs and Aſſigns 
for ever, all his Manors, Meſſuages, Lands, Tene- 
ments, and Hereditaments, and all his real Eſtate in 
the Counties of, &c. and elſewhere in the Kingdom of 
Gr, Britain, and by the ſaid Will gave divers Legacies 
to divers Perſons therein named, and of his ſaid Wilt 
conſtituted the ſaid E. R. his ſaid Son together with this 
Defendant, and one F. D. to be Executors, and the 
ſaid Teſtator by his laid Will, after Payment of his 
Debts, Legacies, and Funerals, gave all the Reſt 
and Reſidue of his Eſtate, Real and Perſonal, to his 
faid Son E. as in and by the ſaid laſt Will and Tefta- 
ment, had this Defendant the ſame to produce, and 
to which for more Certainty he refers himſelf, it doth 
and may appear. And this Defendant faith, That after 
the ſaid Teſtator's Death, the ſaid E. K. alone proved 


the ſaid Will in the Prerogative Court of Canter hury, 


(this Defendant, and the faid F. D. the other Execu- 
tor or either of them not joining in the Probate there- 
of.) And this Defendant faith, T hat he doth not know 
or believe that the ſaid Teſtator did make any other 
Will before mention d, or otherwiſe charge or ſub- 
ject his Real or Perſonal Eſtate, or any other Part 
thereof, with or to the Payment of his Debts, ot her- 
wiſe than as this Defendant by his former Anſwer, 
and by his preſent Anſwer hath already fet forth. 


Nor doth this Defendant know or believe, That the 


{aid Teſtator did by any Deed or Aſſurance, or Deeds 

or Aſſurances, other than by the ſaid Will, ſettle or 

ſubject his Real Eſtate, or any Part thereof, for the 

Payment of his Debts. Without that, that any 

other Matter, Cauſe, or Thing, in the W f 
| | 3 


Ok further Anlwers. 
faid Bill of Complaint contained, and not herein and 
hereby, and in and by this Defendant's formet 
Anſwer, anſwered unto, confeſſed or avoided, tra- 
vers d or denied, is true to the Knowledge or Belief 
of this Defendant, all which Matter and Things this 
Defendant is and ſhall be ready to aver, juſtify, 
maintain, and prove, as this Honourable' Court ſhall 
award, and thefore prays as in and by his former 


Anſwer he hath already prayed. 


The farther joint, and ſeveral Anſwer of D. T. and 
E. I. Eſquires, two of the Defendants to the Bill of 
Complaint of M. S. Widow, Complainant. 


The faid Defendants for further Satisfaction of this 
Honourable Court, for Anſwer unto the ſeveral Ex- 
ceptions taken by the Complainant. to their former 
Anſwer, do jointly and ſeverally anſwer and fay as 
they are adviſed. And firſt, they jointly tay, That 
their former Anſwer by them put in to the ſaid Com- 
plainant's Bill is ſufficient to all the material Charges 
thereof, or therein contained, howbeit they, theſe 
Defendants, and either of them for a further Anſwer 
thereunto, do jointly and ſeverally ſay, They did 
not know, hear, or were informed until ſome few 
Days before the Death of L. S. That the Deeds ot 
Conveyances to Sit E. D. were executed by the 
E. of S. and the ſaid Truſtees, nor do theſe Defen- 
dants know, or ever heard, or were informed of the 
Time when they were ſo executed by them, nor how 
long before the Purchaſe- Money was paid, Cc. and ſo 
ſet out the Particalars of what the Defendants do jointly 
deny of ſuch Matters as are either Tb on them, or 
whereof a Diſeovery it prayed in the Bill, either as to 
their Knowledge, Belief, Hearſay, or Information. 


And Note as to many Particulars charged in a Bill Note. 


they may in the Anſner be denied in general, and yet con- 

feſsd and avoided in particular, as where the Bill charges 

or prays 4 Diſcovery, whether the ſaid Defendants have 

not been informed that the ſaid Sir E. D. did refuſe or 

decline the Purchaſe, and when they were ſo informed and 

by whom, the Anſwer may - thus, And 
p 2 , 


ſeveral De» 
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A further 
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fendants 
jointly and 
ſeverally. 
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And theſe Defendants and either of them further 
ſay, That they do not know, nor have they heard or 
been inform'd, That the laid Sir E. B. did refuſe or 
decline the ſaid Purchaſe; but theſe Defendants con- 
feſs they were inform'd, That the ſaid Sir E. O. 
having Money ready in a Goldſmith's Hands, intend- 
ed for the laid Purchaſe, he the ſaid Sir E. D. did 
refuſe to pay the ſame till the ſaid Truſtees had 
joined in the Deeds of Conveyance to him, but the 
preciſe Time when they were ſo informed, or by 
whom, theſe Defendants do notremember. (alſo that) 
and theſe Delendants or either of them do not know, 
have heard, or were informed, That Sir E. D. did on 
or about the Time in the Bill mentioned, deliver up 
the {aid Goldſmiths Notes, and take other Notes to 
himſelf, or diſpoſed of the {aid Moneys, or any Part 
thereof, for other purpoſes, or that he did not take 
any Goldſmiths Notes afterwards ; but theſe Defen- 
dants do confeſs they have heard and believe, that the 
faid Sir E. D. did refuſe to take any more Goldſmiths 
Notes payable to the ſaid L. S. till the ſaid Sir E. D. 
and the ſaid L. S. had ended a Diſpute between 
them about the Intereſt of Money formerly lent. 
And theſe Defendants do aver and ſay, that after 
{ſuch account of Intereſt was ſettled, he the faid Sir E. D. 
did take and receive divers Goldſmiths Notes payable 
to the {aid L. S. and the faid Defendant T. D. ſeve- 
rally and particularly ſaith, That on or about &c. 
laſt, when the faid Sir E. D. came to this Defendant's 
Shop, and did appoint him to meet him the ſame Day 
in the Afternoon at the Middle-Temple- Hall, about re- 
ceiving the Money ſo aſſigned to him by the ſaid 
IL. S. he the ſaid Sir E. D. then told this Defendant 
that he had taken Goldſmiths Notes for ſome of the 
ſaid Purchaſe-Money. But theſe Defendants ſeveral- 
ly ſay, They know not, have heard, or were inform- 
ed, otherwiſe than by the Complainant's ſaid Bill, 
when the Diſputes about Iatereſt between the ſaid 
IL. S. and the ſaid E. D. were ended. And this De- 
fendant 7. D. further faith, and denicth he had any 
\private, or any other Intimations from the ſaid E. D. 
or any other how the ſaid Purchaſe proceeded, or what 
;ikelihood there was of accommodating any oe 

| I relating 


Ok Hearings on Bill and Anſwer. 


relating thereunto, till in or about the ſaid Month of 
November laſt: And this Defendant T. D. alſo faith 
That after the ug Day of the ſaid Month of 
November and not 

on the ſaid L. S. s further Order, ſeveral Times re- 
queſt the ſaid Sir E. D. to pay the ſaid 5277 l. to 
him, and this Detendant hath heard and believes, Thar 
Mr. X. W, had .oftentimes before preſſed the ſaid 
Sir E. D. to pay the ſaid Money to L. S. But this 
Defendant T. D doth deny that either this Defendant, 
or the {aid Mr. &. V. to this Defendant's Knowledge 
or Belief, or any other Perſon whatſoever, did either 
before or after the Death of the iaid L. S. offer to 
the ſaid Sir E. D. any Manner of Abatement, Allow- 
ance, or Gratuity, if be would pay the ſaid Money; 
But this Defendant T. D. believes that Sir E. D. was 
more cautious, and fearful of Trouble, than he had 
juſt Reaſon for, and that made him delay for ſome 
Time, and at length refuſe to pay the ſaid Money, 
altho' he ſafely might and ought to have paid the ſame 
as this Defendant 1s adviſed and humbly conceives, 
And ſo either jointly or ſeverally deny, whatever is 
excepted to as omitted in the former Anſwer. And con- 


clude with a Traverſe, without that, that, ©. as before. 
Of Hearings apon Bill and Anſwer. 


fore, he this Defendant did, up- 
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When the Plaintiff finds ſufficient Matter conſeſs d When it may 


in the Defendant's Anſwer, whereupon to ground an be. 


Order or Decree, he may proceed to a Hearing upon 
the Bill and Anfwer, and by the late Orders in Chan- 
cery, Page 122. it ſeems the Plaintiff ought to do fo. 


And in ſuch Caſes, the Anſwer is to be admitted Anſwer to 
true in all Points as to the Particulars charg'd in the be admitted 


Bill, and no other Evideuce is to be read, than what rue. 


ariſes from the Anſwer it ſelf. 


And therfore in many Caſes, Tho' the Cauſe re- yge-4f91 to 
ire no Witneſſes, yet it may be neceſſary for the reply, G. 


laintiff to reply, Oc. whereby the Defendant will 


be put upon Proof of his Anſwer, and the Plaintiff 
admitted to prove the Matters of his Bill. | 
And if on the Hearing by Bill and Anſwer, the 


Bill — 
Plaint 
Court ſhall not find any Ground to make a Decree or en | 
Order for the Plaintiff, the Bill will be diſmiſsd with payirg 5 1. 


Coſts. = 3 \ Yet Coſts. - 


| 


Order there · 
-£n. 


Bar of a 
new Bill. 


Manner of 
ſuch Hearing 
and Evidence 
thereupou. 


Coſts on a 
needleſs Re- 


ply. 


- Diſclaimer, 
”” Plea or De- 
murr. 


Will or Deed 


confeſs'd. 


A Truſt con- 
fefs'd, 


Of Hearings upon 


Yet on Cauſe ſhewn, the Plaintiff if he deſire it, 
may be admitted to reply on his paying down 5 /. 
Coſts within four Days after ſuch Hearing, or ſuch 
other Coſts as the Court ſhall direct, elſe the Diſmiſ- 
fion is to ftand, and the Order thereupon to be drawn 
up accordingly, viz. For that the Plaintift hath not 
paid ſuch Coſts within ſuch Time, therefore the Or- 
der for Diſmiſſion to ſtand, &c. 

And ſuch Order of Diſmiſſion, if duly ſigned and 
enrolled, will be a good Plea in Barr of a new Bill 
brought for the ſame Matter. VA 

The Manner of Hearing upon Bill and Anſwer, 
is generally thus; After the Subſtance of the Bill has 
been opened by ſome junior Counſel, and the Matter 
of Equity thereof duly repreſented to the Court, the 
Anſwer of the Defendant is to be read throughout, 
and muſt be admitted true in all Points. And no 
other Evidence is to be given, but matter of Record, 
to which the Anſwer referrs, and which is proveable 
by the Record. Ord. Chan. 122. | = 

But if the Plaintiff reply to an Anſwer, and with- 
out Rejoinder or Rules given for Publication, brings 
the Cauſe to Hearing, the Anſwer ſhall be taken 
wholly true as if there had been no Replication ; for 
the Defendant's Opportunity of proving his Anſwer 1s 
taken from him. ide 1 Chan. Caſes 2 a 

And if it be needful to prove one or a few particu- 
lar Points of the Bill, the Plaintiff is to reply to 
thoſe Points only, on pain of paying Coſts for the Co- 
pies, or other wiſe, as the Caurt ſhall direct, or the 
Caſe require. Ord. Chan. 122. de 

Alſo where the Defendant doth diſclaim or doth 
not anſwer, but pleads or demurrs, the Plaintiff is 
not to reply; and if he doth ſerve the Defendant 
with a Szbpena to rejoin, the Defendant may have 
Colts for the unjuſt Vexation. _ | 

Where a Will or other Deed is confeſs'd by the 
Anſwer, and referred to, there ought to be no Re- 
prong, but to proceed thereupon to hearing on 

ill and Anſwer. t 

So where a Truſt is confeſs d by the Anſwer, there 
needs nothing further but to proceed to Hearing, and 
the Court thereupon will refer the Accounts N ghe 

| runece 


Bill and Anſwer. 151 


Truſtee to be Rated, and when that is done, decree 
a Diſcharge ot the Truſtee on his paying the Ba- 
lance. | $40 

Touching Hearings upon the Examination of Wit- 
neſſes, and Publication of their Depoſitions, ſee here- 
after in the proper Chapter, and I ſhall conclude this, 
with an Extract of an Order made, touching An- 
ſwers and Hearings upon Bill and Anſwer, containing o,. chan. 
the Subſtance of tome of the foregoing Rules. Vide 1212. 
Ord. Chan. 121, 122. F No ſecond 

* After a Commiſhon once obtained to anſwer, no Commiſſion 
&* ſecond Commſſion ſhall be granted without ſpecial to Anſwer, 
* Order of Court upon good Reaſon, ſnhewed to in- without Or- 
* duce the ſame on the Plaintiff's own Aſſent. er. 

* An Anſwer to a Matter charged as a Defendant's Anſwer how 
« own Fact mutt regularly be without ſaying To his d be drawn, 
« Remembrance, or as he believeth, if it be laid to be 
« done within ſeven Years before; unleſs the Court 
*-upon Exceptions taken ſhall find ſpecial Cauſe to 
“ diſpenſe with ſo politive an Anſwer, 

And if the Defendant deny the Fact, he muſt Not to tra- 
© traverſe or deny it dire&ly, and not by Way of verfe by Way 
« Negative pregnant; as if he be charg'd with the Re- of Negative 
« ceipt of a Sum of Money, he muſt deny or traverſe, St. 
% That he hath not receiv'd that Sum, or any Part 
* thereof, or elſe ſet forth what Part thereof he hath 
received, Cc. 

« And if a Fact be laid to be done with divers Subſtance, 
© (immaterial) Circumſtances, the Defendant muſt not and not Cir- 
* deny or traverſe ſuch Circumſtances literally, as ara any, 
* laid in the Bill, but muſt anſwer the Point of f e 
** Subſtance poſitively and certainly. 2 

When the Defendants have anſwered, the Plain- Proceedings 
* tiffs and their Counſel are ſeriouſly to adviſe of the upon Bill 
4 Anſwers, and if they find that upon the Anſwer 29 Anſwer, 
* alone, without further Proof, there be ſufficient 
* Ground for a final Order or Decree, to proceed 
* upon the Anſwer without further lengthening of 
* the Cauſe. 

* Or if it be needful to prove one or a few par- Replications- 
** ticwiar Points, to reply unto thoſe Points, and not 
to draw into Pleading or Proofs any more than 
* thoſe neceſſary Points, thereby making long Books, 
K. L 4 * and 


„ 
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„and putting both Sides to unneceſſary Charges 
** the Defaulters herein to be puniſhed by payin the 
* Charge of the Copies, or otherwiſe, as the Cauſe 
| . = be Bill and Anfi 
No other E. If a Hearin pray'd upon Bill and Anſwer, 
.  vidence. * the Anſwer — be ng to be true in all Points, 
* and no other Evidence be admitted, unleſs it be 


I Matter of Record to which the Anſwer refers, and 

_— ig proveable by the Record. 
A Grin.” - Ihe Plaintiff is therefore to be well adviſed, that 
the Court be not put to an unneceſſary Trouble, 
5 and himſelf to a certain Charge in bringing his 
Cauſe to hearing which will not bear a De- 


* cree. 


* * * * 


CHAP. VII. 


Of Replications,  Rejoinders, and Sur- 
rejoinders, 


| A Replication is the Plaintiff's Anſwer or Reply to 
the Defendant's Anſwer, and is to be an Aver- 
ring or Enforcing of the Allegations in the Bill, and 
an Avoiding or Denying of the Matters contained in 
PENS and homo the De 
. eplication mu general, except the De- 
— . fendant by his Anſwer offers new Matter, which will 
new Matter not be brought into Iſſue by the Bill and Anſwer, or 
in the An- that he denies only one, or ſome few Points of the 
ſwer, Bill. /ide Ord. Chan. 122. ; 
| It muſt affum and aver the Bill to be true, and 
muſt confeſs and avoid, or traverſe and deny the An- 
ſwer. Alfo it muſt be ſhort and not ſtuff d with 
Tautologies, or impertinent or criminal Matter, but 
directly and pertinently purſue the Subſtance of the 
* and confeſs and avoid, traverſe or deny the 
wer. 5 
And it muſt by no Means be a Departure from the 
Bill; for the Plaintiff muſt have his Decree ſecundum 
Forman Petitionis, It muſt contain no new Matter, 


Replication, 
what. 


and Surr ejoinder. 


except it be to avoid (new) Matter ſet forth in the 
Defendant's Anſwer. | 

If upon the Anſwer alone, without further Proof, 
there be ſufficient Ground for a final Order or Decree, 
the Plaintiff ſhall proceed to Hearing, without Re- 
plying or Examination of Witneſſes ; as if the Com- 
plainant makes his Title by a Will, or other Convey- 
ance in the Defendant's Hands, and the Defendant by 
his Anſwer confeſſes it, &c. and in ſuch Caſe the An- 
{wer is taken as ture in all Points. "4 

And if it be needful to prove one, or a few parti- 
cular Points, the Plaintiff is to reply to thoſe Points 
only on Pain of Coſts, c. Vide ante pag. 151. 

If the Plaintiff reply to an Anſwer, and without 
rejoining and giving Rules for Publication, bring the 
Cauſe to an Hearing, the Anſwer ſhall be taken whol- 
ly true, as if there had been no Replication ; for the 
Gn; which the Defendant hath to prove his 
Anſwer is taken from him. 2 Chan. Caf. 21. inter 
Groſvenor & Cartwright, Hill, 31 and 92 Car. 2. 

The Plaintiff hath all the Term the Anſwer comes 

in to reply, and the Defendant might in any follow- 
ing Term give the Plaintiff a Rule to reply within 
eight Days after, and within the Term, wherein if he 
failed, the Bill might be diſmiſſed with Coſts without 
Motion. 
And if no Rule were given, then if the Replication 
come not in before the End of the ſecond Term, after 
the Term that the Anſwer came in, upon Certificate 
thereof from the Six Clerk, the Bill might have been 
diſmiſs'd with Coſts. | 

But ſince the late Act, whereby full Coſts are to 
be paid upon Diſmiſſion, the Court has indulged the 
Plaintiff till the End of the third Term, and this is 
now the Courſe of the Court. 7 2 

But if a Replication come in before the Rule is 
out, or any Order for a Diſmiſſion pronounced, tho 
it be after the End of the third Term, the Bill ſhall 
not be diſmiſs d, nor ſhall the Defendant have Coſts. 
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Hearing on 
Bill, &c. 


Where, upon 
a Replicati- 
on, the Are 
ſwer ſhall be 
taken wholly 
rue. 


Time to re- 
Piy- 


Three Terms 
bfore the Bill 
diſmiſs'd. 


Diſmiſſion 
for want of 
Replication. 


And though there be ſuch a Difmiſſion for want of Retained on 
a Replication (or other Proceeding) yet the Court paying Coſts, 


does for the moſt Part eaſily admit and order the Bill 
to be retained upon Payment of Coſts. Ava 
| An 
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Diſmiſſion And after a Replication put in, if the Plaintiff 
after Repl. ceaſes all kind of Proſecution for a Year, the Bill 
may upon Certificate and Motion be diſmiſs d. 
Replicotion The Plaintiff putting Matter in the Replication 
containing which was not contained in the Bill, and which Mat- 
more than ter th: Plaintiff knew of at the exhibiting of the Bill: 
the Bill, de» The Defendant pleaded and demurred to the Replica- 
murredto. tjon, which this Court allowed of. 1 Chan. Rep. 259. 
Goodfellow contra Marſhall, 17 Car 2. 
Rules for Wote, The Rules for Replication ought to, be given, 
Replication. (i. e. entred in the Houſe-Book, as they call it, which 
How entred. is kept in the Office) eight Days at leaſt before the 
End, and excluſive of the laſt Day of the Term ; that 
is, it muſt be entred at leaſt the Morning of the eighth 
Day before the laſt. | 

And note, all other Rules as well as this muſt be en- 
tred in Term. . 

And F e artes idr i Terz. cr :: Dez: be 
net ;mavy Witneſſes to cxamire, eiter Side may move 
that the other nay reply or rejoin gra, and exa- 
nina Wirnellkbe and ftv Time for Publication ta 


and Surrejoinders. 
ſufficient to be replied unto, and this Repliant is rea- 
dy to aver, maintain, and prove the ſame, as this ho- 
nourable Court ſhall award ; and humbly prays as in 
and by his ſaid Bill he hath already prayed. 


The Replication ef T. B. Alminiſtrator de Bonis non, 
to R. P. late of London deceaſed, to the Anſwer of E. 
H. Eſq; Defendant. 


Another ge- 


ſelf now and all Times hereafter, all and all neral Repli- 
cation, 


ng eu — ——— — 


A” FS EO. = I —_ — — — 


No other E- 


.  vidence. 
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„and putting both Sides to unneceſſary Charges, 
the Defaulters herein to be puniſhed by paying the 
„ Charge of the Copies, or otherwiſe, as the Cauſe 
© ſhall require. 

* If a Hearing be pray'd upon Bill and Anſwer, 
* theAnſwer muſt be admitted to be true in all Points, 
and no other Evidence be admitted, unleſs it be 
Matter of Record to which the Anſwer refers, and 
9 is provenile by the Record. | 
N Ihe Plaintiff is therefore to be well adviſed, that 
* the Court be not put to an unneceſſary Trouble, 
4, and himſelf to a certain Charge in bringing his 
„ Cauſe to hearing which will not bear a De- 
£. Cee, ; 


CHAP. VII. 


Of Repli cations, Rejoinders, and Sur- 
rejoinders, 


Replication is the Plaintiff's Anſwer or Reply to 
the Defendant's Anſwer, and is to be an Aver- 
ring or Enforcing of the Allegations in the Bill, and 
an Avoiding or Denying of the Matters contained in 
the Anſwer. 
The Replication muſt be general, except the De- 
fendant by his Anſwer offers new Matter, which will 
not be brought into Iſſue by the Bill and Anſwer, or 
that he denies only one, or ſame few Points of the 
Bill. ide Ord. Chan. 122. | 
It muſt afhrm and aver the Bill to be true, and 
muſt confeſs and avoid, or traverſe and deny the An- 
ſwer. Alfo it muſt be ſhort and not ſtuff d with 
Tautologies, or 1mpertinent or criminal Matter, but 
directly and pertinently purſue the Subſtance of the 
* and confeſs and avoid, traverſe ot deny the 
wer. 
And it muſt by no Means be a Departure from the 
Bill; for the Plaintiff muſt have his Decree ſecundum 
Forman Petitionis, It mult contain no new Matter, 


and Surr ejoinder. 


except it be to avoid (new) Matter ſet forth in the 
Defendant's Anſwer. | 

If upon the Anſwer alone, without further Proof, 
there be ſufficient Ground for a final Order or Decree, 
the Plaintiff ſhall proceed to Hearing, without Re- 
plying or Examination of Witnefles ; as if the Com- 
plainant makes his Title by a Will, or other Convey- 
ance in the Defendant's Hands, and the Defendant by 
his Anſwer confeſſes it, &c. and in ſuch Caſe the An- 
{wer 1s taken as ture in all Points. "a 

And if it be needful to prove one, or a few parti- 
cular Points, the Plaintiff 1s to reply to thoſe Points 
only on Pain of Coſts, c. Vide ante pag. 151. 

If the Plaintiff * to an Anſwer, and without 
rejoining and giving Rules for Publication, bring the 
Cauſe to an Hearing, the Anſwer ſhall be taken whol- 
ly true, as if there had been no Replication ; for the 
Ooparrunity which the Defendant hath to prove his 
Anſwer is taken from him. 2 Chan. Caf. 21. inter 
Groſvenor & Cartwright, Hill, 31 and 92 Car. 2. 

The Plaintiff hath all the Term the Anſwer comes 
in to reply, and the Defendant might in any follow- 
ing Term give the Plaintiff a Rule to reply within 
eight Days after, and within the Term, wherein if he 
failed, the Bill might be diſmiſſed with Coſts without 
Motion. 

And if no Rule were given, then if the Replication 
come not in before the End of the ſecond Term, after 
the Term that the Anſwer came in, upon Certificate 
thereof from the Six Clerk, the Bill might have been 
diſmiſs'd with Coſts. 

But ſince the late AR, whereby full Coſts are to 
be paid upon Diſmiſſion, the Court has indulged the 
Plaintiff till the End of the third Term, and this 1s 
now the Courſe of the Court. 127 

But if a Replication come in before the Rule is 
out, or any Order for a Diſmiſſion pronounced, tho 
it be after the End of the third Term, the Bill ſhall 
not be diſmiſs'd, nor ſhall the Defendant have Coſts. 

And though there be ſuch a Difmiſſion for want of 
a Replication (or other Proceeding ) yet the Court 
does for the moſt Part eaſily admit and order the Bill 


to be retained upon Payment of Coſts. 


And 
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containing 
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And after a Replication put in, if the Plaintiff 
ceaſes all kind of Proſecution for a Year, the Bill 
may upon Certificate and Motion be diſmiſsd. 

The Plaintiff putting Matter in the Replication 
which was not contained 1n the Bill, and which Mat- 
ter the Plaintiff knew of at the exhibiting of the Bill: 
The Defendant pleaded and demurred to the Replica- 
tion, which this Court allowed of. 1 Chan. Rep. 259. 
Goodfellow contra Marſhall, 17 Car 2. 

Note, The Rules for Replication ought to, be given, 
(i. e. entred in the Houſe-Book, as they call it, which 
is kept in the Office) eight Days at leaſt before the 
End, and excluſive of the laſt Day of the Term ; that 
is, it muſt be entred at leaſt the Morning of the eighth 
Day before the laſt. 

And note, all other Rules as well as this muſt be en- 
tred in Term. . _ 

And if the Parties live in Town, or that there be 
not many Witneſſes to examine, either Side may move 
that the other may reply or rejoin gratis, and exa- 
mine Witneſſes, and fix a Time for Publication to 
paſs, and to hear the Cauſe. | g 

Alſo if the Plaintiff hath replied, the Deſendant 
may, if he will, rejoin gratis, without any Motion 
for that Purpoſe. | 

See more touching Replications in the precedent 
Chapter 2 | 

A Replication to the Defendant's Anſwer, is either 
general or ſpecial. . 

A general Replication is in this Form, viz. 


The Replication of A. B. Gen. Complainant, to the Au- 
ſner of C. D. Gen. Defendant, put into the ſaid Repli- 
ant's Bill of Complaint, | 


H E ſaid Repliant ſaving to himſelf all Advan- 

tages of Exception to the Incertainties, Un- 

"_ truths, and Inſufficiences of the Defendant's 
{aid Anſwer, for Replication thereunto, ſaith, That all 
and ſingular the Matters and Things in the Repli- 
ant's ſaid Bill contained are true, as the ſame are there- 
in alledged ; and that the Anſwer of the ſaid Defen- 
dant to the ſaid Bill is very untrue, unperfeR, and in- 
| ſufficient 
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ſufficient to be replied unto, and this Repliant is rea- 
dy to aver, maintain, and prove the ſame, as this ho- 
nourable Court ſhall award ; and humbly prays as in 
and by his ſaid Bill he hath already prayed. 


The Replication of T. B. Adminiſlrator de Bonis non, 
to R. P. late of London deceaſed, to the Anſwer of E. 
H. Eſq; Defendant. 


HE faid Repliant ſaving and reſerving to him- Another ge- 
+ ſelf now and all Times hereafter, all and all nersl Repli. 
Manner of Advantage of Exception to, &c. For cation. 

Replication faith, in all and every the Matters and 
Things as in and by his ſaid Bill of Complaint he 

hath already ſaid, and will aver, juſtifie, maintain and 

prove his ſaid Bill of Complaint, and all and every 

the Matters and Things therein contained to be good, 

true, certain and ſufficient in the Law to be anſwered 

unto, in ſuch Manner and Form as the ſame are there- 

in and thereby ſet forth and declared ; and that the An- 

ſwer of the ſaid Defendant is very untrue, and alto- 

gether inſufficient in the Law, to be by this Repliant 

replied unto for divers manifeſt Imperfections and 
Incertainties therein contained, the Benefit and Ad- 
yantage of Exception whereunto, being now and at all 

Times ſaved unto this Repliant, this Repliant for far- 

ther Replication ſaith, That the Matters contained in 

his ſaid Bill of Complaint, are altogether relievable 

in this Honourable Court, without that that any o- 

ther Matter or Thing in the ſaid Defendant's Anſwer 
contained, material or eſtectual in the Law to be repli- 

ed unto, and hercin and hereby not well and ſuffici- 

ently replied unto, confeſſed or avoided, traverſed or 
denied, is true. All which Matters and Things this 
Repliant is ready to aver, Sc. ut ſupra. | 
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The ſaid Repliant, & c. [ to the Words ſet forth and The Form of 
declared ] (ut ſupra.) And that the Anſwers of the a Replication 
ſaid Defendants, and every of them, in all the ma- to ſeveral 
terial Points and Allegations thereof, touching or Anſwers. 
concerning this Repliant, are very untrue, without 
that that any other Matter or Thing in the ſaid An- 

{yers of the ſaid Deſcendants, or any of them — 
| I ed, 


156 


An Abridg- 
ment of a 
Bill and An- 
ſwer, with 
the Form of 
a ſpecial Re- 
plicetion to 
the Anſwer. 


Ok Replications, Rejoinders, 


ed, material or effectual in the Law for this Repliant 
to reply unto, and herein not well and ſufficiently re- 
plicd unto, confeſſed or avoided, traverſed or denied, 
are true. All and every which ſaid Matters and 
Things this Repliant is ready to aver, juſtifie, main- 
tain and prove as this honourable Court ſhall award; 
and humbly prays, &c. at ſupra. | 
A Bill was exhibited againſt a Defendant's Huſ- 
band, his Wife and Daughter, for that they by Prac- 
tice with the Plaintiff's Wife deceaſed, had received 
of her, and detained the Plaintift's Goods, ſetting 
forth, That the Plaintiff being about four Years paſt, 
ed of Goods and Money to a great Value, the 
efendants, to the End they might get the ſame into 
their Cuſtody, and in order to defraud the Plaintiff 
thereof, did by ſiniſter Practice with the Plaintiff's 


 Wike, allure and intice her to grow to Diſcord with 


The Anſwer 
to the ſaid 
Bill. 


him, and toconvey the ſaid Goods, &c. into their, or 
ſome of their keeping, &c. promiſing the ſame ſhould 
be ready for her Uſe, &c. And ſoit is the Plaintiff's 
ſaid Wife did thereupon at divers Times break open 
the Plaintiff's Houſe at S. with divers Boxes and 
Cheſts, Sc. there, and efloined divers Sums of Mo- 
ney, and Parcels of Goods to a great Value, and de- 
livered the ſame tothe Defendants. Of which Doings 
the Plaintiff having got Intelligence, applied to the 
ſaid Defendants, and in a friendly Manner deſired 
Reſtitution or Recompence for the ſame, which they 
_—_ to do, and convert them to their own Uſe, 


Co 
To which the Defendants anſwer, That the Plaintiff 
hath exhibited the Bill out of Malice conceived a- 
gainſt the Husband, and to vex, moleſt, weary and 
1mpoveriſh him and his Family, ſo that they (hall not 
be able to proſecute the Law againſt the Plaintiff for 
divers Sums of Money owing to him by the Plaintiff, 
and nor for any juſt Cauſe ; and the Defendants deny 
all ſiniſter Practices, Cc. with the Plaintiff's Wife, or 
that they allured or inticed her to grow to Diſcord 
with the Plaintiff, or to eſloin or convey into their 
keeping any of the Plaintiff's Money or Goods in 
the Bill mentioned, oa made any Promiſe __ the 
| 9 
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ſame ſhould be ready for her Uſe, &c. and ſo they dem 
particularly all che Allegations of the Bill. 


The Replication of A. B. Gen. Complainant, to the Anſwer 
2 C. and M. his Wife, and O. their Daughter, De- 
endants. 


HE faid Repliant ſaving, Cc. For and byWa , 
of Replication ſaith, That his ſaid Bill 2 — — 
plaint exhibited in this Court againſt the ſaid the ſaid An- 
Defendants, and all and every the Matters and Things ſwer. 
therein contained, is true and ſufficient in the Law to 
be anſwered unto, and not deviſed or exhibited out 
of Malice or ill Will conceived againſt the ſaid C. C. 
with intent to vex, moleſt, weary or impoveriſn him 
or his Family, ſo that they ſhall not be able to pro- 
ſecute, Oc. ( as in the Anſwer.) And as to any Sum or 
Sums of Money due or owing by this Repliant to the 
ſaid Defendant, the Repliant ſaving and reſerving all 
Benefit and Advantage of Exception, faith, That he 
this Repliant doth not owe, or is indebted to the ſaid 
Defendant in any Sum or Sums of Money whatſoe- 
ver, and humbly conceives, and is adviſed, That if 
the ſame Allegations of the Defendant in his Anſwer 
were true, the ſame ought not to preclude this Re- 
pliant from being relieved in this honourable Court, 
according to the Prayer of his this Repliant's Bill. 
And this Repliant doth aver, and is ready to main- 
tain and prove, that this Repliant's Wife did at di- 
vers Times break open ſome Part of his Houſe at S. 
in the Bill mentioned, and alſo his Cheſt and Boxes 
there, the ſame being locked, and did eſloin, embezil, 
and convey away from this Repliant ſeveral Sums of 
Money, and divers Parcels of Goods, Cc. ( purſuing 
tht Subſtance of the Bill) as in and by the ſaid Bill of 
Complaint is moſt truly alledged, without that that 
any other Matter, Sc. t ante. 


Another Precedent of a Bill and Anſwer thereunto, and A Bill for 
| Replication to the ſaid Anſwer. _— of 
_— — 
Umbly complaining, &c. your Orator F. S. &c. With the An- 
H That whercas one X. S. of H. in the County a- fer and Re- 
foreſaid Plication. 
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foreſaid, Husbandman and Grandfather of your Ora- 
tor was in his Life-time ſeiſed in his Demeſne as of 
Fee, or in Fee-Tail, of and in certain Meſſuages, Lands, 
Cc. in, Sc. to the yearly Value of, &c. or thereabouts 
and of the ſame died ſeiſed, by Force whereot the ſaid 
Meſſuages, Cc. deſcended and came, as of Right they 
ought, ro one J. S. Father of your ſaid Orator, and 
Son and Heir to the ſaid X. who afterwards entred 
into the ſame, and was for divers Years ſeiſed thereof, 
until on or about (uch a Month and Tear) at which 
Time one W. G. of H. aforeſaid, happening by caſual 
Means to gct into his Poſſeſſion. all the Evidences, 
Deeds and Writings concerning the ſaid Meſſuages, 
and knowing your Orator's ſaid Father could not tor 
want of thoſe Evidences, &c. defend his Right and 
Title to the Meſſuages, Ce. as aforelaid. He the ſaid 
M. G. entred into the ſame Meſſuages, & c. and the 
ſame did wrongfully detain during the Term of his 
natural Life, ſince which Time one T. G. the Son, and 


E. G. the Widow of the ſaid W. G. have alſo entred 


into the ſame Meſſuages, &c. and the ſame to this Day 
molt unjuſtly poſſeſs and detain from your Orator, to- 
gether with all the Deeds, Evidences, and Writings 
aforeſaid. All which in Right and Equity belong to 
your Orator, as Son and Heir to the ſaid F. S. now 
deceaſed. In tender Conſideration whereof, and for 
that your Orator doth not know the certain Dates of 
the ſaid Evidences, &c. as afnreſaid, nor any of them, 
neither doth he know whether they are in a Bag or 
in a Box ſealed, or in a Cheſt locked. And for that 
by the Common Laws of this Realm, he is remedi leſs 
in the Premiſſes, and is only relievable before your 
Lordſhip in a Courſe of Equity. And to the End 
that the ſaid T. G. and E.G. may by your Lordſhip's 
Order be compelled, upon their corporal Oaths, plain- 
ly and truly to ſet forth in their Anſwers, what Eſtate 
they have or claim in or to the Meſſuages, &c. afore- 
ſaid, and alſo to ſhew what Right, Title, or Intereſt 


they have or claim in or to the ſame: And may like- 


wile ſhew the Effect and certain Dates of ſuch Deeds, 
Evidences, Cc. aforeſaid, as they or either of them 
have in their Poſſeſſion concerning the Tenements a- 
foreſaid, or any Part thereof. May it pleaſe your Lord- 
ſhip, Cc. The 


and Surrejoinders. 


The ſaid Defendants now and at all Times hereafter The Anſwer 


ſaving, Oc. ſay, That true it is, that one K. S. of, &c. 


was in his Life- time ſeiſed in his Demeſne as of Fee, Bill. 


of and in one Meſſuage and certain Lands and Tene- 
ments in H. and being ſo ſeiſed by his Deed of Fe- 
offment under his Hand and Seal (about ſuch a Day 
and Tear) conveyed the ſame unto F. S. his Son, and 
to his Heirs and Aſſigns for ever, as by the ſaid Deed 
under the Hand and Seal of the faid X. ready to be 
produced, Cc. By Force of which ſaid Deed the ſaid 
F. S. was thereof ſeiſed in his Demeſne as of Fee, 
and being ſo ſeiſed, for a certain Sum of Money to 
him paid by w. G. Father of one of the Defendants, 
did convey and aſſure the ſaid Meſſuage and Lands 
unto the ſaid W. G. and his Heirs, with Warrant 

( prout the Deed.) After which the laid 27, G. died fo 


ſeiſed of the ſaid Meſſuage, &c. after whoſe Death the 


Deſendants entred into and enjoyed the ſame Meſſu- 
age, Sc. and received the Rents, Iſſues and Profits 


thereof to their own Uſe, as was lawful for them to 


do: But theſe Defendants do deny, That K. S. in the 
Bill mentioned, was ſeiſed of the ſaid Meſſuage and 
Lands in the Bill mentioned in Fee-Tail, or that the 
ſaid F. S. Father of the Complainant, was fo ſeiſed 
thereof at the Time in the Bill, or that the ſaid . G. 
the Defendant's Father, got Poſſeſſion thereof, or of 
the Evidences concerning the ſame otherwiſe than was 
lawful for him to do, or that the Defendants, or any 
of them, do unjuſtly withhold or detain the ſaid 
Meſſuage, &c. or the Evidences, &c. concerning the 
ſame, otherwiſe than is lawful for them to do in te- 
1 of their Right, as aforeſaid. And alſo deny 
at the ſaid Meſſuage, Cc with the Evidences con- 
cerning the ſame, do in Right or Equity belong to 
the Complainant, as Son and Heir to 7. S. the Fa- 

ther, without that that, Cc as before, 
Ihe ſaid Repliant doth by this his Replication a- 
ver and maintain, That all and every the Matters and 
Things herein contained to be true, &c. in ſuch Sort, 
Fc. as in and by his ſaid Bill of Complaint he hath 
already ſet forth; and that the Anſwer of the ſaid 
Defendants is for the moſt Part uncertain, untrue, 
and inſufficient in the Law to be anſwered unto ; 
ncver- 
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to the ſaid 


The Replica- 
tion to the 


ſaid Anſwer. 
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what it is. 


Ok Replications, Rejoinders, 


nevertheleſs all Advantages of Exception unto the In- 
ſufficiencies thereof now and at all Times hereafter 
being ſaved to the ſaid Repliant, he the ſaid Repli- 
ant, for Replication thereunto faith, in all and every 
Things as in and by his ſaid Bill of Complaint he 
hath already ſaid. And further faith, That he doubt- 
eth not well and ſufficiently to prove, that the ſaid 

. S. this Repliant's Father, was on or about the 

onth and Year (as in the Bill) ſeiſed in his Demeſne 
as of Fee-Tail, of the aforeſaid Meſſuage, Cc. as in 
the Bill is ſet forth; and alſo doubts not to prove 
all the reſt of the Matters and Things in the ſaid Bill 
of Complaint contained to be true, in ſuch Manner 
and Form as the ſame are therein ſet- down and ex- 
prefſed : Without that that the aforeſaid K. S. this Re- 

liant's Grandfather, being ſeiſed of the Premiſſes in 

is Demeſne as of Fee, did lawfully, by his Deed 
of Feoffment under his Hand and Seal, about ſuch a 
Day, Cc. (as in the Anſwer) convey and aſſure the ſaid 
Meſſuage, &c. unto one F. S. his Son, and to his 


Heirs and Aſſigns for ever; or that the ſaid F. S. be- 


ing of the Premiſſes ſeiſed in his Demeſne as of Fee, 
for a certain nm of Money to him paid by the ſaid 
W. G. the Father of one of the Detendants, did law- 
fully convey and aſſure the ſaid Meſſuage and Lands 
unto W. G, one of the faid Defendants, and bis Heirs 
withWarranty, as in the ſaid Anſwer is very untruly 
alledged ; and without that,that the ſaid M. G. the Father 
died of the ſaid Meſſuage, &c. ſeiſed in ſuch Sort as 
in the ſaid Anſwer is likewiſe alledged ; or that it 
was lawful for the ſaid Defendants, after the Death 


of the ſaid W. G. to enter and occupy the ſaid Meſ- 
ſuage, Cc as is alſo in and by the ſaid Anſwer is un- 


truly alledged, And without that that any other Matter, 
&c. as before. 

After Replication, the next Thing to be conſidered 
is the Rejoinder, which is the Speech, Allegation, or 
Plea of the Defendant made to the Plaintiff's Repli- 
cation, whereby he endeavours to weaken the Plain- 


tiff 's Replication, and to ſtrengthen his own Anſwer. 
Vide Weſt. 195. 


And 


and Surrejoinders. 161 


And therefore the Rejoinder muſt always purſue Muſt con- 
and confirm the Anſwer, and ſufficiently avoid or firm the An- 
traverſe every material Point of the Replication. bid. ſwer. 

Alſo no new Matter, or unneceſſary Allegations No new or 
muſt be put into the Replication: And ſo much Mat- unneceſſary 
ter only is neceſſary to be therein inſerted, as will 4- Matter. 
void the Matter of the Anſwer. 

If upon the Anſwer there be ſo much confeſs'd that Only necef. 
the Plaintiff need not draw into Pleading, and prove fary Points 
all the Points; he muſt ſee to it and reply, and go to to be proved. 
Proof only in thoſe Particulars in Queſtion that are 
neceſſary to be proved, 

If the Cauſe is not at Iſſue by Reaſon of ſome new Surrejoĩn- 
Matter diſcloſed in the Rejoinder, which requires an ger. gc. 
Anſwer, there the Plaintiff may ſurrejoin, and ſo the when neceſ- 
Defendant may rebut, or ad-ſurrejoin to the Plain- fary. 

— , Surrejoinder, if there be Cauſe ; but this is rare- Rebutter. 

y done. 

If after the Cauſe is at Iſſue, the Complainant re- Commiſſion 
fuſe to go to Commiſſion, the Defendant may have a ex parte. 
Commiſſion ex parte, to examine his Witneſſes, and 
need not rejoin. 

The Defendant having appeared upon the Subpene Defendant 
to rejoin, or after the Return thereof, and Affidavit not to rejoin 
of Service, and after the Rule to rejoin 1s out with- after the 
out any Rejoinder put in, he ſhall not afterwards be Rule is out. 
admitted to rejoin: But the Complainart may pro- 
ceed to the Examination of Witneſſes. ; 

A Subpena ad rejungendum was taken out _ Sabpans ad 
three Defendants, and only two were ſerved : If the Rejungend' a« 
Plaintiff proceed to examine Witneſſes, the Party not gainſt three, 
ſerved ſhall not be concluded by thoſe Examinations, and only two 
he being no Party thereunto. = ſerved. 

When the Defendant doth demur or diſclaim to a- Coſls where 
ny Bill, the Plaintiff cannot reply; and if the Defen- no Rejoinder 
dant in thoſe Caſes be ſerved with a Subpena ad Rejun- is neceſſary. 
. having before made no other Anſwer but a 

emurrer or Diſclaimer, he ſhall have Coſts for 
his unjuſt Vexation. | 
— Where the Plaintiff bath replied, the Defendant may Rejoinder 
ifhe wtll, rejoin gratis to the Replication, and force grain. 
the Plaintiff to join in a Commiſſion to examine 

it 2 


Witneſſes. 
M Where 


. 
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Form of 2 
Rejoinder to 
aReplication. 


Ok Replications, Rejotniders, 
Where the Plaintiff intends to-go to Commiſſion, 
he mui ſerve the Defendant with a Sabpena ad Rejun- 
endum, before he can have a Commiſſion to examine 
Witneſſes; and upon the Return, and Oath made of 
the Service thereof, the Plaintiff by. entring Rules, as 
before is ſhewn, may force the Detendant to rejoin, 
or join in Commiſſion, or may go on to examine Wit- 
neſſes without him; for havirg given him ſeven Days 
Time to rejoin, if within that Tune he does not, he 
cannot do it afterward, 

No Fruit fhall be taken of any S«bpena ad Rejun- 
gendum, unleſs there be a Replication firſt entred with, 
and filed by the Plaintiff's Six Clerk in the Cauſe, ac- 
cording to the Courſe of the Court, before the iſ- 
ſuing out of the ſaid Subpæna, or at leaſt before the 
Return thereof: And the Parties upon whom ſuch 
Subpena (hall be ſerved, finding no Replication ſo 
filed before the Return thereof, (hall have the ordinary 
Coſts taxed, according to the Courſe of the Court. 
Vide Ord. Cha. 54, 125. N 

And where the Defendant is ſerved with a Subpena 
ad Refungendum, and Affidavit thereof made, and does 
not upon the Plaintiff's Clerk's Demand of the Defen- 
dant's Clerk, deliver Commiſſioners Names by the 
End of the Term wherein this Subpena is returnable, 
there the Plaintiff may without Motion or Petition, 

ive Names, and take a Commiſhon ex parte. Vide 
y s Reports, 111. and Orders in Chancery, 124. 


The Form of 4 Rejoinder is thus, viz. 


The Rejoinder of C. D and E. F. Defendants, to the 
| Replication of A. B. Complainant. 


T HE ſaid Defendants now, and at all Times 
hereafter, ſaving and reſerving to themſelves all 
and all Manner of Benefit and Advantage of Ex- 
ception to the Incertainty and Inſufficiency of the 
{aid Replication; they and either of them ſaith, That 
the Defendants ſaid Anſwer is certain, true, and ſuf- 
ficient inthe Law to be replied unto; and they alſo 
fay, as in and by their ſaid Anſwer they have already 
ſaid, and do and will aver and maintain all and 
T 


every 


+> 


| and Surrejoinders. | 
every Thing and Things therein to be true and cer- 
tain, in ſuch Manner and Form as they and every of 


them are therein alledged and expreſſed. Or has :5The 


ſaid Defendant rejoineth, and faith in all and every 
Thing, as in and by his ſaid Anſwer he hath already 
ſaid ; and doth and will aver, juſtify, maintain and 
7 8 the ſame Anſwer, and all and every Thing and 
hings, Clauſes. Articles, Allegations and Sentences 
therein, to be good, juſt, true, certain and ſufficient in 
the Law to be replied unto, in ſuch Sort, Manner 
and Form, as the ſame are in the ſaid Anſwer already 
ſet forth and declared. And this Defendant further 
ſaith, That the ſaid Replication of the ſaid Complai- 
nant 1s very uncertain, untrue, and inſufficient in the 
Law to be rejoined unto, by this Defendant, for di- 
vers Defects and Imperfections therein contained; and 
that the ſame is ſo contrived and made, to the End 
to give ſome feigned Colour or Shadow for mainrain- 
ing the ſaid Bill in this Honourable Conrt, to the un- 
juſt Vexation of this Defendant, as may appear : For 
that the ſaid Complainant, by the ill Practices, and ſi- 
niſter Deſigns of one T. H. who, as it is reported, 
promoteth and ſoliciteth the ſaid Suit for the ſaid 
Complainant againſt this Defendant, did, contrary 
to all Reaſon, Law, and Conſcience procure this De- 
fendant, being but a poor, ignorant, and illiterate 
Man, to become bounden by Obligation, in the ſaid 
Replication mentioned, for the Proceedings in the ſaid 
Suit of this Defendant; and with ſuch Condition 
whereof this Defendant is utterly ignorant, the ſame 
having never been read to him: Of all which ſaid ill 
PraCtices and Deſigns, this Defendant hopes this Ho- 
nourable Court will take due Cognizance, and diſ- 
countenance and puniſh the ſame. And without that, 
that any other Matter, Cauſe or Thing in the ſaid 
Replication contained, material or effectual in the 
Law to be rejoined unto by this Defendant, and 
not herein or hereby well and ſufficiently rejoyned 
unto, confeſſed and avoided, traverſed or denied, is 
true: All which Matters this Deteadant is ready to 
aver and prove, as this Honourable Court (hall award; 
and therefore prayeth, as he before in his ſaid Anſwer 

hath already prayed. | 
| M 2 Now 
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Of Replications, Rejoſnders, 


Connexion Now the better to illuftrate the Connexion and 
of the Bill, Correfpondence that the Bill, Anſwer, Replication 
Anſwer, Re- and Rejortider have, as they are dependent upon, and 
2 conſequential unto each other, I ſhall here ſubjoin a 

ejoinder. Bill, Anſwer, and Replication; and a Rejoinder there- 


unto, viz. 


A Bill found- LI Umbly complaining, Cc. That whereas one X. S. 

ed on a Pro- H of 05 was indebted unto one W. P. of, Ce. in 

miſe to for- the Sum of, Ce. And whereas your Orator, at the 

bear a Debt ſpecial Inſtance and Requeſt of the ſaid K. S. about 

due on Bond, two Years laft paſt, did become bound for the ſaid 

and yet ſuing R. S. unto the ſaid M. P. by his Deed or Writing obli- 

for the ſame gatory in the Sum of- with Condition therein 

wy the contained for the Payment of the Sum of- unto 

33 the ſaid W.P. at the Feaſt of -- -- which was in the 

| Year, Cc. at or in the Middle-Temple- Hall, London, as 

by the ſaid Deed or Writing obligatory, it doth and 

may appear: Which ſaid Sum of--- your Orator 

had got in Readineſs, and purpoſed ahd intended to 

pay the ſame at the Time and Place aforeſaid, accord- 

ing to the Condition of the ſaid Writing obligatory. 

Whereupon the ſaid I. P. ſome few Days, viz, about 

fix or ſeven Days before the Day appointed for the Pay- 
ment of the ſaid -- came unto your Orator, and u 

on Speech had between your ſaid Orator, and the 

ſaid P. touching the Payment of the ſaid Money, the 

faid P. declared he was contented, and did then agree 

to forbear the Payment thereof until the Feaſt of Egfer 

then next following; and did alſo faithfully aſſume 

and promiſe to your Orator, both then and divers 

Times afterwards, to forbear the Demand thereof, or 

any Proſecution for the fame, until the ſaid Feaſt- 

day; and that he would not take any Advantage of 

the Forfeiture of the faid Bond againſt your ſaid O- 

rator, but would cancel the ſaid Bond, and take a 

new Bond for the Payment thereof at the Feaſt of 

Eaſter, as aforeſaid : But never required any new Bond 

from your ſaid Orator; And your ſaid Orator giving 

Credit to the Promiſes and Declarations ſo made by 

the ſaid . P. as aforeſaid, did not pay the Sum of- 

according to the Condition of the fad Writing obli- 

gatory; after which Time, the ſaid W, P. did often- 

| times 


* 
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times promiſe to your Orator to deliver the ſaid Bond 
to your Orator to be cancelled, and to take 2 new 
Bond for Payment of the ſaid Sum of - at the Feaſt 
of Eafter,, according to his ſaid Promiſes, &c. And 
your Orator doubting the ſaid P. meant to delay him 
from Time to Time in delivering up of the ſaid Bond, 
and not fearing leſt the ſaid P. ſhould take Advantage 
of the Forfeiture of the ſaid Bond againſt him, did in 
Hillary-Term laſt, demand the ſaid Bond again of the 
{aid P. in L. who told your ſaid Orator, That he 
had delivered over the ſaid Bond unto one W. M. be- 
ing his Brother-in-law, to whom he had aſſigned over 
the ſaid Bond, without the Aſſent of the ſaid . . 
but would uſe his Endeavours with the ſaid W. V. 
for Delivery of the ſame, and pretended to take di- 
vers Journeys to the ſaid W.W. to fetch the ſame; 
and ſo from Time to Time delay'd your Orator, and 
drove him off with faic Words and Pretences, until 
ſuch Time as your ſaid Orator was upon Occaſion of 
Buſineſs inforced to ride out of L. into the Country: 
And ſhortly after, your ſaid Orator purpoling to get 
the ſame Bond out of rhe ſaid P. and W': Hands, did 
in the ſame Hill. Term, ſend one G, U. his Setvant, to 
L. with the ſaid Money, to make Payment thereof 
unto the ſaid M. and P. and to receive the ſaid Bond; 
who coming up to L. accordingly, and declaring 
unto them that be was come to make Payment of the 
aforeſaid Sum of - - - and to receive the ſaid Bond 
the ſaid W. then told the ſaid U. that the ſaid Bond 
was not then in his ( uſtody: But the ſaid W. did 
then promiſe, That if the ſaid U. would deliver over a 
Bond which he had in his Keeping, in Truſt to the 
Uſe of the ſaid P. that then the ſaid V. and P. would 
the next Day come to the ſaid P's Lodging, and re- 
ceive the ſaid Sum, Cc. and deliver — {aid Bo 
of- -- unto him; upon whoſe Promiſe, the ſaid L. 
truſting to theſe fair Speeches, did then preſently deli- 
ver the ſaid Bond which he had to the Uſe of the 
faid P. to the faid P. or W. accordingly. But 4 it 
is, &c. That the ſaid P. and V nothing regarding 
their ſaid feveral Promiſes, &c. made to and with your 
ſaid Orator, and the ſaid U. as aforeſaid, have not 
only hitherto refuſed and denied to deliver over 8 
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your Orator with the whole Penalty and Forfeiture of 


Ok Replications, Rejoinders, 


ſaid Bond unto your Orator, according to the Agrees 
ments and Promiſes, &c. as aforeſaid : But yet do ut- 
terly refuſe and deny to do the ſame, altho' your Ora- 
tor hath divers Times, both before and ſince the ſaid 
Feaſt of. offered to make Payment of the ſaid Sum of-- 
unto the ſaid P. and MW. according to the aforeſaid 
Agreement ; and yet 1s ready and willing to pay the 
{ame: But alſo the ſaid P. and M. purpoſing to charge 


the aid Bond, have, or one of them hath of late, con- 
trery 1 their faid Promiſes and Agreements, and con- 
trary to all Equity and good Conſcience, commenced 
2 Suit at Common Law againſt your ſaid Oraaor 
upon the ſaid Bohd, to his great Loſs and Hindrance: 
And rhe faid W. P. hath of late utterly denied, that 
ever he promiſed to forbear the Payment of - - - until 
the aforeſaid Feaſt of - - - contrary to Equity and good 
Conſcience, In tender Conſideration whereof, and 
foraſmuch as your Orator is utterly remedileſs in the 
Premiſſes by the ſtrict Rules of the Common Law, for 
that your Orator cannot plead the Promiſe and A- 
pen of the ſaid P. made to your Orator for For- 

carance of the Money as aforeſaid, in Bar of the 
{aid Bond at Common Law; nor can have or bring 
any Action of the Caſe againſt the ſaid P. or W. upon 
their ſaid Promiſes, &c. for that your Orator cannot 
make any ſuch ſufficient Proof thereof as by the Com- 
mon Law 1s in ſuch Caſe required, for that the ſame 
was made privately between themſelves, and no Wit- 
neſſes called thereunto, Cor, and for that your Ora- 
tor's Witneſſes which could prove the Premiſſes, or 
any Part thereof, &c. as betore: ) And to the End that 
the ſaid W. P. and W. . may in this Honourable 
Court, upon their corporal Oaths, true, full and perfect 
Anſwer make to all and ſingular the Premiſſes, as if 
the ſame had been herein again repeated and interro- 
gated ; and that they may particularly ſet forth and 
diſcover, &c. {the Bond, the Promiſes, the Agreements 
and all the Particulars aforeſaid, being to recited 
by way of Interrogatory : And that your Orator may 
be relieved in all and ſingular the Premiſſes, may ĩt 

leaſe your Lordſhip to grant to your Orator his Ma- 

h Writot Ser Or, © | = 
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The Anſwers of W. P. and W. W. Defendants, to the 


Bill of Complaint of E. I. 
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to themſelves all Benefit and Advantage of The Anſwer 


"Eb E ſaid Defendants ſaving and reſerving 
uffici 


Exception to the manifold Incertainties, In- to the Bill, 


ſufficiencies and Imperfections of the Complain- 
ant's ſaid Bill of Complaint, for Anſwer there- 
unto, or unto ſo — thereof as theſe Defen- 
dants are adviſed is material or neceſſary for them, 
or either of them to make Anſwer unto, they and 
either of them anſwer, and ſay, and firſt the ſaid 
W. P. ſaith, That true it is, that the ſaid Complainant 
did become bound to theſe Defendants by his Obli- 
gation 1n the Sum of - - - with Condition endorſed for 
the true Payment of the ſaid Sum, at a Day long ſince 
paſt, the which Sum this Defendant did verily think 
to have received accordingly, and for that Cauſe, did 
at the Day appointed, repair unto the Place ſpecified 
in the Condition of the ſaid Obligatihn where the 
Money ſhould have been paid, and there did attend in 
+ Expectation to have received the ſame I 
but the ſaid Plaintiff not intending to ſatisfy t 
{aid Debt, left the ſame unpaid, to the great Hin- 
drance, Loſs and Diſcredit of this Defendant. And 
this Defendant further ſaith, That he hath often and 
ſundry Time ſince the ſaid Money became due, made 
Application to, and deſired the Complainant to pay 
and fatisfy the ſaid Debt, who from Time to Time 
with fair Promifes, hath» for almoſt theſe three Years 
paſt delayed this Defendant, to a greater Prejudice 
than the ſaid Sum amounted unto, by Reaſon where- 
of, and foraſmuch as the Complainant hath ſought 
divers indirect Ways and Means to get the {aid Obli- 
gation of - - out of the Hands of this Defendant, 
with Intent never to pay the Debt aforeſaid, or any 
Part thereof, this Defendant hath cauſed the faid Obli- 
gation to be put in Suit, as is Iawful for him to do, 
and this Defendant doth deny that the Complainant, 
to the Knowledge of this ant, did 5 in a 
Readineſs to have paid the ſaid, & c. at the Time and 
Place, according to the Condition of the ſaid Obliga- 
tion, or that thus —_ ſome few Days — 
4 ay 
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Day of Payment, or indeed at any Time elſe, did come 
to the Complainant, or had any Speech with him, or 
did declare, That he was contented, and did agree to 
forbear the Payment thereof until the ſaid Feaſt of - 
then next following, or did aſſume and promiſe to, 
and with the Complainant, both then and at divers 
Times after, to forbear the Payment thereof until the 
Rid Feaſt, and would not take any Advantage of the 
Forfeiture of the ſaid Bond, but would cancel the 
ſame, and take a new Bond for Payment thereof, as in 
the ſaid Bill is moſt untruly alledged; and this De- 
fendant doth deny that the ſaid Complainant, to the 
Knowledge of this Detendant, did fend one G. U. his 
Servant to London, with the ſaid Money, to make 
Payment thereof to one of theſe Defendants, as in the 
ſaid Bill is alledged ; for this Detendant ſaith, That he 
ſought often to the Complainant, and made Applica- 
tion to him, that he, this Defendant, might be paid 
his ſaid Debt either in Money or ſome other Way, 
who made this Defendant many Promiſes to do the 
ſame with Speed, but never meant or intended it, for 
any Thing this Defendant could find or obſerve. And 
the ſaid V. N. the other of theſe Defendants, for him- 
ſelf ſaith, That whereas he is charged to have promiſ- 
ed the ſaid L. That if he would deliver a Bond which 
he had in his keeping, in Truſt to the Uſe of the ſaid 
P. that then he, this Defendant, and the faid P. would 
the next Day following, come tothe ſaid U's Lodging 
and receive the Sum of- and deliver over the ſaid 
Bond of - - - he, this Defendant, faith, That he never 
made any ſuch Promiſe to rhe ſaid U. to his Remem- 
brance, neither was there any Cauſe at all ſo to do, as 
well becauſe in Truth, the ſaid U. ought to make De- 
livery of the ſaid Bond, fo committed to him in Truſt, 
as appears by the Plaintiff's own ſhewing, as alſo for 
that this Defendant was informed that the ſaid UV. had 
delivered the ſaid Bond before that they two met to- 
gether to talk of the ſaid Debt, and this Defendant 
further ſaith, That altho' it were true that he had made 
ſuch Promiſe, as aforeſaid, yet it were nothing at all 
material for Relief of the Complainant, as well for 
the Cauſe aforeſaid, as alſo for that this Defendant 
had of himſelf no Power to do either Good or Hurt = 
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the Matter. And without that that any other Matter, 
Cc. (as in the Anſwers, ante.) 


The Replication of E. L. Eſquire Complainant, to the 
Anſwer of W. P. and W W. Defendants. 


PHE ſaid Repliant ſaving and reſerving to him- 
ſelf all Benefit, Cc. for Replication thereunto 

— faith, That he doth and will aver, juſtifie, main- 
tain, and prove all and every the Matters, Articles, 
Sentences, and Things in the ſaid Bill of Complaint 
contained, to be good, juſt, and true, 1n ſuch Manner 
and Form as in the ſaid Bill of Complaint they are al- 
ready ſet forth and declared; and further faith, That 
he doth and will aver and prove, as this Honourable 
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Court ſhall award, That the ſaid Complainant did 


prepare in a Readineſs, and purpoſed to pay the afore- 
ſaid Sum of in the ſaid Bill and Anſwer mention- 
ed, at thi Time and Place in the Condition of the ſaid 
Obligation, according to the true Intent and Meaning 
ofthe Condition of the ſaid Obligation, in ſuch Sort, 
lanner and Form, as in the ſaid Bill is alledged, and 
that ſome few Days before the Payment thereof, the 
ſaid M. P. one of the Defendants, did come to the ſaid 
Complainant, and upon Speech had between them 
touching the Payment of the ſaid Money, the ſaid 
Defendant was contented, and did agree to forbear 
Payment thereof until the Feaſt of, c. then next fol- 
lowing, in ſuch Manner, Cc. as in the ſaid Bill is al- 
ledged, and the faid . P. did faithfully aſſume and 
promiſe to and with the ſaid Complainant, both 
then, and at ſundry Times after, to forbear the Pays 
ment thereof until the Feaſt of, &c. aforeſaid, and 
would not take any Advantage of the Forfeiture of 
the ſaid Bond againſt the ſaid Complainant, but 
would cancel the ſaid Bond, and take a new Bond for 
Payment thereof at the Feaſt aforeſaid, and that the 
ſaid Complainant relying upon ſuch Agreement and 
Promiſe of the ſaid P. for forbearing of the ſaid Sum, 
Cc. until the ſaid Feaſt, Cc. and for the taking of a 
new Bond for Payment thereof at the Feaſt aforeſaid 
did not pay the ſame according to the Condition of 
the aforeſaid Obligation, which otherwiſe he ag 
| ve 
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have done in ſuch Sort, Manner and Form as in the 
ſaid Bill of Complaint is ſet forth and declared; and 
alſo ſaith, That this Repliant in Hillary-Term laſt, 
ſent the faid G. U. his Servant to L. with the Money 
to make Payment thereof, and that the ſaid V. M. 
the other Defendant, upon Offer of Tender of the a- 
foreſaid Sum by the ſaid U. the ſaid . M. did pro- 
mile to deliver the ſaid Bond unto the ſaid U. with- 
in a ſhort Time after, ſo as the ſaid U. would deliver 
over a Bond which he had in his keeping, to the Ule 
of the ſaid P. and would allo at a Time between 
them agreed on, mike Payment of the ſaid Sum of, 
Cc. which Bond was delivered over accordingly to 
faid P. or M. by the ſaid U. and the ſaid U. was ready 
to tender and pay the ſaid Money according to the 
{aid Appointinent, as in the ſaid Bill is truly alledged; 
but this Repliant denies, That the ſaid V. P. one of 
the ſaid Detendants, ſought often to this Repliant, or 
requeſted him to have the ſaid Debt either fatisfied in 
Money, or ſome other Way, or that this Repliant 
thereupon made him many fair Promiſes to do the 
ſame, but never meant or intended it in ſuch Man- 
ner and Form as in the ſaid Bill is alledged : For this 
— ſays, That he did often, and at ſundry Times 
before the ſaid Feaſts, and divers Times ſince, offer to 
make Payment of the ſaid Sum, &c. unto the ſaid W.P, 
and M. and always was, and yet is ready and willing, 
upon Delivery of the aforeſaid Bond, to pay the ſame, 
in ſuch ſort as in the ſaid Bill is alledged. . | 

And without that, that any other Matter, Cauſe, 
or Thing, &c. 


The Foint and ſeveral Rejoinder of W. P. and W. W. 
Defendants, to the Replication of E. L. Complainant. 


H E faid Defendants jointly ſay, and each of 

them for himſelf ſeverally faith, That the Re- 

J plication of the ſaid Complainant is an unjuſt 
and untrue, and very inſufficient in the Law, to be by 
theſe Defendants, or either of them, rejoined unto, 
nevertheleſs, all Advantages of Exception to the In- 
certainty and Inſufficiency thereof to theſe Defendants, 
and to either of them, at all Times hereafter Seng 
8 ved, 


and Surrejoinders. 


ſaved, for Rejoinder unto the ſaid Replication, theſe 
Defendants, and either of them for himſelf ſeverally 
faith, in all and every Matter and Thing as they and 
either of them in their joint or ſeveral Anſwers have 
ſaid, without that, That any other Matter, Cauſe, or 
Thing, Oc. ut ante. | 
After the Defendant's Rejoinder, there may be a Surrejoindee, 
Surrejoinder on the Behalf of the Plaintiff; for if 

the Cauſe be not at Iſſue by Reaſon of ſome new Mat- 

ter diſcloſed in the Rejoinder that requires an An- 
ſwer, the Plaintiff may ſurrejoin thereunto. 

So that a Surrejoynder is a ſecond Defence of the What it is. 
Complainant's Suit or Bill, and is made in Anſwer When neceſ- 
or Oppoſition tothe Defendant's Rejoinder, and it is fary. 
uſed only, when by Reaſon of ſome new Matter diſ- 
cloſed in the Rejoinder, the Parties cannot come to 
Iſſue without an Anſwer thereunto. 

And thereunto the Defendant may put in a Rebut- Rebutrer, 
ter or Ad-ſurrejoinder, if there be Cauſe for it, which what ic is. 
is no more than an Anſwer to the Plaintiff's Surre- 
joinder. 

But ſeeing a Cauſe ſeldom or never proceeds ſo far 
as a Surrejoynder, Cc. I (hall not trouble my Reader 
with Precedents of that kind, but proceed to treat of 
Pleas and Demurrers. And firſt of Demurrers to Re- 
plications, with which I ſhall conclude this Chap- 
ter. 


The Demurrer of W. D. and E. his Wife, two of the 
- Defendants, to the Replication of T. B. Complainant. 


H E ſaid Defendants os — adviſed, That A Demurrer 

the Replication of the {aid Complainant is in- to a Replica- 

ſufficient to be rejoined unto ; for that the tion, becauſe 
Scope of the Bill is to be relieved againſt theſe Defen- it is a Depar. 
dants 7 ſuppoſed Articles of Agreement alledged ture from the 
by the ſaid Bill to have been made between the ſaid Bill. 
Complainant and theſe Defendants ; whereby theſe 
Defendants for 11001. agreed to convey the Manor, l 
Lands and Tenements in the Bill mentioned, and all I! 
their Eſtate therein to the Repliant, the Bill ſuggeſtin I 
that theſe Defendants were entitled in the Right 1 
the Defendant E. as one of the Siſters and obe 4 i 
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V. D. her late Brother deceaſed, and that the Plain- 
tiffs were entitled by Vertue of a Settlement. And 
by the Replication the Plaintiff alledgeth, That ſome 
other Perſon, to the Ule of theſe Defendants or the 
Plaintiff, or by their Conſent, was or were in the Pol- 
ſeſſion of the {aid Manor and Premiſſes, and took the 
Rents thereof by the Space of one whole Year next be- 
fore the making of the ſaid Articles, which is another 
Title than that which the Plaintiff hath charged and 
ſet fotth in his Bill; for the Plaintiff doth not pretend 
any Poſſeſſion in himſelf, or any under whom he 
claims, nor in theſe Defendants by the ſaid Bill. And 
therefore the ſaid Replication is a Deptrture from the 
Bill, and by Conſequence is inſufficient to be rejoin- 
ed unto; And therefore theſe Defendants do demurr 
thereunto, and humbly demand the Judgment of this 
Honourable Court thereupon, and pray to be diſmiſſed 
with their Coſts. | 


The Rejoinder of ]. E. Widow, Defendant, to Part, and 
her Demurrer, to the Reſidue of the Replication of I. E. 
Complainant. 


HE faid Defendant ſaving, &c. For Rejoinder 
unto ſo much thereof as is not herein after de- 
murred unto, this Defendant faith in all and e- 

very other Matter and Thing as ſhe in and by her ſaid 
Anſwer hath already ſaid, and doth and will aver, 


tion, for that juſtifie, maintain and prove the ſame Anſwer, and all 


it contains 
Matter that 
is foreign to 
the Matters 
contained in 
the Bill. 


and every the Clauſes and Things therein contained, 
to be true, certain, and ſufficient in the Law to be 
replied unto, in ſuch Manner and Form as the ſame 
therein is ſet forth and declared; and as to fo much of 
the ſaid Replication as concerneth or alledgeth any 
Agreement to have been made between the Complain- 
ant and this Defendant ſince this Defendant's late 
Husband's Death, or any Declaration made by this 
Defendant, this Defendant doth demur in Law there- 
unto: For that the Matter is foreign to the Matters 
and Allegations of the Bill; for the Bill is grounded 

rely and only as to ſo much as concerns the Defen- 

nt's Right of Dower upon a ſuppoſed Agreement 
alledged in the Bill, to be made between the _—_— 
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of this Defendant and her late Husband on their In- 
termarriage, without ſo much as one Word or Men- 
tion of the Agreement charged in the Replication, to 
have been made by this Detendant and the Complain- 
ant ſince her ſaid Husband's Death, ſo that the pre- 
tended Agreement mentioned in the Replication, is 
foreign to the Agreement charged in the Bill, and 
therefore, and inaſ much as the ſaid pretended Agree- 
ment mentioned in the Replication was, for ought ap- 
pears, precedent tothe Complainant's Bill; and there- 
fore in Caſe the ſaid Complainant would have a- 
ny Avail or Benefit thereby, it ought to have been 
made Part of the Bill, that ſo this Defendant might 
by Anſwer upon Oath have made her Defence entire 
thereunto, and might have ſet forth any Matter that 
ſhe could in Avoidance thereof upon Oath, as that 
the ſaid Agreement pretended by the Replication was 
but a Part of the Agreement that was really made be- 
tween the Plaintiff and this Defendant, and not the 
whole Agreement, or that the ſame was waived af- 
terwards, or other Matters ſhe might have ſet forth 
by her ſaid Anſwer, that might with the Teſtimony 
one Witneſs be a full Defence to that Matter; 
whereas in Caſe this Defendant ſhould be put to re- 
join to that Matter, ſhe might be deprived of that 
Defence which ſhe is adviſed ſhe ought to have in 
Jultice and which by the Courſe of Equity ought to 
allowed her. And therefore ſhe doth demur to 
that Part of the Replication, and humbly demands the 
udgment of this Honourable Court, Whether the 
mplainant ought to be permitted in this Manner 
to draw that Matter under Examination, and humbly 
prays, as in and by her Anſwer ſhe hath already 


prayed. 
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CHAP. VIII. 


Of Pleas and Demurrers, and ſome further 
Obſervations touching Anſwers. 


N the enſuing Chapter we ſhall obſerve this Me- 
thod, wiz. Firſt, we ſhall treat of Pleas and De- 
murrers jointly, and then of each of them ſepa- 

rately; and in the Concluſion add ſome further Ob- 
ſervations touching Anſwers, which could not conve- 
niently be 1ntroduced in the foregoing Chapters. 

As to Pleas and Demurrers jointly : It has been be- 
fore obſerved, That Pleas and Demurrers, according to 
the Method of Proceedings, ought to precede the Title 
of Anſwers : For after a Plea or a D.murrer over- 
ruled, the Defendant may be admitted to anſwer the 
Plaintiff's Bill. | 

But herein Pleas and Demurrers differ, viz. a Plea 
can be only put in upon the Bill of Complaint, but 
a Demurrer may ariſe upon any Part of the Pleadings. 
But 1t is generally held, That a Demurrer to an An- 
{wer is ill. Sed vide 2 Chan. Caſes. 8. contra. 

By the Orders in Chanc. p. 117, 118, 119. it is or- 
dered, vid. Foraſmuch as the Detendant being ſerved 
with Proceſs to anſwer, may by Advice of Counſel, 
upon Sight of the Bill only, be enabled to demur 
thereunto, if there be Cauſe ; or may by like Advice 
be enabled to put in any juſt Plea which he hath in 
Diſability of the Perſon of the Plaintiff, or to the} - 
riſdiction of the Court: It is therefore ordered, That 
ſuch Demurrer, or ſuch Plea in Diſability, or to the 
Juriſdiction of the Court, under the Hand of Counſel 
learned, ſhall be received and filed, altho' the Defen- 
dant do not deliver the {ame in Perſon, or by Com- 
miſſion, | 

And therefore if the Defendant ſhall pray a Com- 


. miſſion, and thereby return a Demurrer only, or on- 


ly ſuch a Plea, which ſhall be afterwards over-ruled, 
the Defendant ſhall pay five Marks Coſts: And altho' 


it be allowed, the Defendant ſhall have no Coſts in 
reſpect 
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reſpect of the Plaintiff's needleſs Trouble occaſioned 
by ſuch Commiſſion. | 
Every Demurrer ſhall expreſs the ſeveral Cauſes of Every De- 


Demurrer, and ſhall be determined in open Court. murrer to ex- 


And ſuch Pleas alſo as are grounded upon the Sub- preſs the 


ſtance and Body of the Matter, or extend to the Ju- Cauſes of De- 


riſdiction of the Court, ſhall be determined in open Purrer. 


Court. And for that Purpoſe, the Defendant is to To be entred 


enter the ſame with the Regiſter within eight Days with the Re- 
after the filing thereof; or in Detault of ſuch Entry giſter within 


made, the fame ſhall be diſſallowed of Courſe, as put <ight Days of 


in for Delay. And the Plaintiff may then take out the filing. 
Proceſs to enforce the Defendanr to make a better An- 

ſwer, and pay forty Shillings Coſts ; and the fame 

ſhall not afterwerds be admitted to be ſet down or 

debated, ynleſs upon Motion it ſhall be ordered by 

the Court: And it any Cauſe of Demurrer thall ariſe, If a Cauſe of 
and be inſiſted on at the Debate of the Demurrer Demurrer 
(more than is particularly alledged) yet the Defendant ſhall ariſe 
ſhall pay the ordinary Coſts of over-raling a Demur- ſufficient to 
rer (which is hereby ordered to be five Marks Coſts) diſmiſs the 
if thoſe Cauſes which are particularly alledged, be = 
diſallowed; although the Bill in reſpe& of that Par- Co 3. to be 
— ſo newly alledged, ſhall be diſmiſſed by the P*' 

urt. 

A Plea of Outlawry, if it be in any Suit for any ples of Our- 
Duty, touching which Relief 1s ſought by the Bill, is Jawry, when 
inſufficient accrding to the Rule of Law, and ſhall be good or nor. 
diſallowed of Courſe, as put in for Delay: And the 
Plaintiff may notwithſtanding ſuch Plea, take out 
Proceſs to enforce the Defendant to make a better An- 
ſwer, and pay five Marks Colts ; otherwiſe a Plea of Coſts. 
Outlawry is always a good Plea, ſo long as the Out- 
lawry remaineth in Force: And therefore the Defen- 
dant ſhall not be put to ſet it down with the Regi- 
ter: And after the ſatd Outlawry reverſed, the De- Outlawty te- 
fendant, upon a new Subpæna ſerved on him, and Pay- yerſed, 
ment unto him of twenty Shillings Coſts, ſhall an- 

{wer the ſame Bill, as if ſuch Outlawry had not been: Anſwer. 
But if the Plaintiff conceive ſuch Plea of Outlawry 
through Miſpleading, or otherwiſe, to be inſufficient, 
he may, upon Notice given to the Clerk of the other 
side, let it down with the Regiſter, to be 2 
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Plea of a for- 
mer Suit de- 
pending for 
the ſame 
Matter. 


That a for- 
mer Suit is 
depending at 
Law. 


Where no 
Commitiion 
to anſwer 
ſhalt be made, 
nor Plea or 
Demutrer, 
but upon 
Motion. 
Pleas and 
Demurrers, 
how to be 
entred. 

A Plea over- 
ruled, and 


three inſuffi. 


cient An. 
{wers. 


Of Pleas and Demurrers. 


with the reſt of the Pleas and Demurrers in Courſe: 
But if the Plaintiff ſhall not in ſuch Caſe enter it with 
the Regiſter within eight Days after the ſame ſhall be 
filed, the Defendant may take out Proceſs again the 
Plaintiff for his ordinary Coſts of. five Marks, as if 
the ſame had been heard. Ord. Chanc. 119, 120. 

The Dependency of a former Suit for the ſame Mat- 
ter, is alſo. a good Plea; and therefore the Defendant 
ſhall not be put to ſet it down with the Regiſter : 
But if the Plaintiff be not fatisfizd therewith, the 
ſame ſhall be referred to one of the Maſters of the 
Court to certifie the Truth thereof; and if it ſhall be 
determined againſt the Plaintiff, he ſhall pay five 
Pounds Colts to the Defendant ; but ſuch Reference 
ſhall be procured by the Plaintiff, and a Report there- 
upon within one Month after the filing of ſuch Plea, 
otherwiſe the Bill to ſtand diſmiſsd of Courſe, with 
the ordinary Colts of ſeven Nobles. Ord Chanc. 
121. 

If after a Suit commenced at the Common Law 
or any other inferiour Court, a Bill ſhall be exhibited 
in this Court to be relieved for the ſame Matter, the 
Dependency of the former Suit ſhall be admitted as a 
good Plea, and the Defendant not to be put to Moti- 
ons for an Election, or Diſmiſſion, and that Plea 
ſhall be proceeded in, as in Caſe of a Plea of a for- 
mer Suit depending in this Court for the ſame Mat- 
ter. Ord. Chanc. 121, | 

After a Contempt duly proſecuted to an Attach- 
ment with Proclamation returned, no Commiſſion to 
anſwer ſhall be made ; nor Plea or Demurrer admit- 
ted, but upon Motion in Court, and Affidavit made 
of the Party's Inability to travel, or other good Mat- 
ter to ſatisſie the Court touching that Delay. Ord. 
Chanc, 121. 

By Order 29 Fulii primo Gul. & rr. 1689. All 
Clerks are to enter their Pleas and Demurrers within 
eight Days after filing; but the ſame are not to be en- 
tred without a Certificate firſt had of the Filing of the 


Bill, Plea, Demurrer. Ordines Chanc. 232. 


A Plea was to Part, and a Demurrer to Part; the 
Plea was over-ruled ; then the Defendant anſwered, 
and that being reported inſufficient, he put in another 

I Anſwer . 
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Anſwer ; and that being alſo inſufficient, he put in a & if to be 
Fourth Anſwer, if the firſt be accounted one; and examined on 
yet the Lord Chancellor did not commit him to be Interoga- 
examined on Incerrogatories. 1 Chan. Caſes 297. Clot- cories. 
worthy verſus Melliſb. 

As no Demurrer, ſo no Plea is to be ſet down for Setting down 
hearing on any certain day, except the Order be brought Pleas or De- 
to the Regiſter to enter two days at leaſt before. murrers for 
And after the Paper of Pleas and Demurrers to be ar- bearing. 
gued, is made out, and ſet up in the Regiſter's Office, 
no Addition or Alteration is to be made in it. Ord.” 
Chanc. 62. | | 

And as the Regiſter ſhall not enter any Plea, ſo Not to be en 
neither ſhall he enter any Demurrer in the Paper at tred at the 
the Inftance of any Perſon upon a Warrant for ſet- Parties In- 
ting down the ſame on a cettain day, unleſs the Suitor ſtance. 
ſhall bring ſuch Order or Warrant to the Regiſter to 
be entred two days before the day appointed for hear- 
ing. ibid. 

As a Plea, ſo a Demurrer may be brought on ei- May be 
ther in common Courſe, or by Order on Motion or brought on 
Petition : But they are all to be determined in open by Motion or 
Court. Petition. 

Note, A Plea may be to one Part of the Bill, and a Plea to Part, 
Demurrer to another Part thereof, and an Anſwer to and Demur- 
the Reſidue; as in the following Precedent, viz, rer to Part, 


| and Anſwer 
The joint and ſeveral Pleas, Demurrers, and An * s of " the Reſi · 
1. P. Gent. 8. D. 1 5 E. ' 6 Widow, G. b J. C ue. 
Cc. Defendants to the Bill of Complaint of H. D. 


* HE ſaid Defendants by Proteſtation not confeſ- 

f iſt. The De- 
ſing or acknowledging all or any of the Matters fe ndants to 
and things in the Complainant's ſaid Bill of Com- that Part of 
ee contained, to be true, in ſuch Manner and the Bill, 

orm as the ſame are therein ſet forth and charged a- which is to 
ainſt theſe Defendants, theſe Defendants for Plea to diſcover ther: 
15 much of the ſaid Bill as is to compel theſe Defen- Titles, plead 
dants to ſet forth and diſcover their reſpective Ti- in Ber, That 
tles in and to the Manors, Lands, Tenements and He- the Plein- 


reditaments in the Bill of Complaint mentioned, or = 333 


Lands, Cc. to another, who defended an Ejectment brought by one of 
the Defendants to the ſaid Longs 
F 3 F . any 


F wo Ip — 


*. nas — — — — 
—— — * =p — — — 


” 


. — — — — >a. 
py — 


— 


theſe Defendants are adviſed, 


„ 
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x part thexeot: They ſay, That the ſaid Complai- 
= wh leveral Times within thele Twelve Months 
laſt pa & oF med io the Defendant 7. P. and to ſeve- 

er 


ral other ns as the ſaid Defendants S. L. E. C. 


G. P. F.C. &c. have been informe d the ſaid T. 
he fd Complainant | 


a. doth now affirm, That be the 
th ſold und cap veyed away unto. F. E. of Grau- Inn 


County — Fate eſex, * wil his Eſtate, Title, 


—_ or Claim of, in or the ſaid Manors, 
Lands, Tenements and "a eB in his now Bill 


of Complaint, mentioned, And the ſaid F. F. hath - 


now alſo within the ſaid Time very often a rmed to 
the ſaid T. P. and ſeveral other Perſons, That he had 


1 Fi in, and purchaſed of the now Complainant all 


tate, Intereſt, Title, or Claim in or to the ſaid 
— Lands and Premiſes now in Variance. _ And 
thereupon this Defendant, T. P. on behalf of himſelf 
and the other Defendant S. D. did fall into a Treaty 
with the ſaid 7. F. and the ſaid T. P. and ſeveral of 


their Friends; and the ſaid Complainant did know of 
the ſaid Reference, and did give Encouragement to 


the {aid T. P. to treat and agree with the laid F, F. 
and did then alſo affirm, That he had nothing 55 do, 


| Wh © A. And 1 J . Claim to the ſaid Manor and Lands: 


and the in an Action of Treſpaſs and Eject- 
ment — by this Defendant K. T. upon the ſup- 
poſed Demiſe of Ph Defendants F. C and C. T. which 


| as tried the laſt Aſſiaes at M. did take upon him the 


ſence of the ſaid Action, and did defend the ſame 

at the ſaid Trial accordingly. All which theſe 
fendants do aver, and are ready to prove the ſame as this 
Honourable Court ſhall awar Wi by Reaſon whereof 
hat the Complainant 
boning no mere} or Title oh, in, or to the {aid Ma- 
nor, Lands che 1 J f. Dy . transferred ; th 
aro unto the 22 | * foreſaid, they, nor any 
are ot or, compellable by the Rules and 
1 er l he Honourabl Court either to diſcover, 
—— forth the Þ Alen ol their or any of their 
Comms ns Aſſurances, ar, the Nature of them, 


| I the Manner, "of the Execn PRION: of them, or to & 


their or any of their Intereſt or Title of, 


Fore to the ſaid Manors, Cc. or a of; Part thereof, 9 


this Honourable 


therefore pray the Judgment 
Court 
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Court whether they ſhall make any further or other 


Anſwer to the ſaid Bill of Complaint in this Particu- 

lar. And theſe Defendants further fay, That by the 2d. Demurrer 
Complainant's own ſhewing in and by his ſaid Bill of P. — b 
Complaint he was an Infant under the Age of 21 , Pla at 
Years at the Time of his _— into the ſaid Articles er HR 
of Agreement in the Bill of Complaint mentioned, ſhewing he 
with the ſaid Defendant T. P. and if fo, the ſame is was under 
voidable in Law, and 5 to be any ways bind- Age at the 
ing or obliging to the Complainant or his Heirs. Time of the 
And thereſore, and for divers other apparent Defects Articles of 
and Imperfections in the ſaid Bill of Complaint con- Agreement, 
tained, theſe Defendants do demur in Law, and hum- and therefore 
bly demand the judgment of this Honourable Court, che fame are 
whether they or any of them ſhall be compellable to — inen; 
make any further or other Anſwer in any Particular dis v 
touching his Infancy, or any otherwiſe than as herein Complainant 
atter followeth. And for Anſwer to ſuch Part of the or his Heirs. 


fazd Bill of Complaint as is not pleaded or demurred 3d. Anſwer, as 


unto, theſe Defendants fay, and all of them for and to the Reſidue 


by themſelves ſeverally deny all and all Manner of of the Bill. 

undue Practice, Confederacy or Combination what- 

ſoever one with another, or to or with any other 

Perſon or Perſons whatſoever to defeat, defraud or 

circumvent the ſaid Complainant, as in the ſaid Bill is 

ſcandalouſly pretended, or to any other End, Intent 

or Purpoſe whatſoever, And all thefe Defendants for 

themſelves ſeverally deny that ny or any of them 

have or hath, or ever had the faid pretended Deeds 

of Settlement or Intail in the Bill mentioned, or any 

or either of them, or any other Deeds, Writings or 

Evidences whatſoever touching or concerning the ſaid 

Manor, Lands and Premiſes in the Bill mentioned, or 

any Part thereof, which do any ways tend to the 

making out, or Proof of any Title or Intereſt of or 

forthe Complainant, in and to the ſame or any Part 

thereof. Nor do theſe Defendants or any of them 

claim any Intereſt or Title in or to the ſaid Manor, 

Ce. or any Part thereof by, from or under the Com- 
lainant. Nor did theſe Defendants, or any of them 
y, from or under any Title derived from the ſaid 

Complainant, proſecute any Action of Treſpaſs and 
jectment brought in the Name of the faid Defen- 

dant K. T. as Leſſee, or * of the Fe 
yl. 2 ES * 
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7. C. and C. T. which was tried at the laſt Aſſizes at 
. wherein the now Complainant did not enter into 
any Rule to defend the ſame, although he knew there- 
of, as theſe Defendants T. P. and S. D. hope to prove 
to this Honourable Court. But the ſaid Mr. F. took 
_ him the Defence of the faid Action, and produced 
itneſſes and ſeveral Deeds and Evidences at the ſaid 
Trial. And after Evidence given on both Sides, a 
Verdict therein pafſed for the ſaid Defendant K. T. 
then Plaintiff in the ſaid Action, for Part of the ſaid 
Manor and Lands now in Variance: But theſe De- 
fendants have%s yet no Benefit of the ſaid - 
but Execution thereof is Raid by the Injunction 
this Honourable Court obtained by the ſaid F. F. in 
another Cauſe wherein he is Plaintiff againſt theſe 
Bill exhibit- Defendants and others. And theſe Defendants T. P. 
ed in the and S. D. ſay, That they hope to prove to this Ho- 
Name of ano - nourable Court, that the Bill of Complaint exhibited 
ther. againſt the now Complainant is exhibited, and this 
Suit proſecuted, by and at the Charge of the ſaid F. 
F. and not by the Complainant ; and that the ſaid 
Complainant hath ſo acknowledged, and that the ſaid 
55 F. hath unneceſſarily and cauſeleſsly exhibited this 
ill in the now Complainant's Name on purpoſe (as 
theſe Defendants believe) to vex and trouble theſe 
Defendants, and to put them to unneceſſary Charges 
in the Law, of which theſe Defendants hope this 
Court will take due Conſideration, and conſider the 
ſame in Coſts to theſe Defendants: Without that, that, 
Cc. the wſual concluding Traverſe, | 


Of Pleas di- The foregoing Rules and Precedent will be ſufficient 

ſtinctly. to ſhew the Nature and Form of a Plea, Demurrer and 
Anſwer jointly as they are included in one and the 
ſame Defence made by ſeveral Defendants ; and 
therefore I ſhall proceed to conſider of Pleas, as di- 
ſtinR and ſeparate from Demurrers or Anſners. 

A Plea de- A Plea is a ſpecial Anſwer to a Bill, or ſome Part 

figed, thereof, ſhewing and relying upon one or more Things 
as a Cauſe why the Suit ſhould be cither diſmiſſed, de- 
layed or barred, | 

Three Sorts And Pleas in this Court are of three Kinds or Sorts, 

of Pleas. viz, 1/f. A Plea to the Juriſdiction. 2d. A Plea to 
the Perſon, 3dly. A Plea in Bar. Ef 

1 | eas 
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Pleas to the Juriſdicton, or in Diſability of the Per- The former 
ſon, need not be upon Oath; ſo that * be under not on Oath, 
Counſel's Hand, they ſhall be received and filed, tho' &. | 
the Defendant doth not deliver the ſame in Perſon, or 
by Commiſſion. Ord. Chan. 117. 
So Pleas of any Matter of Record, or of Matters So Matter of 
— in this Court, need not be upon Oath. Ord. Record. 

an. 13. | 
But Pleas in Bar of Matters in Pais, are to be upon contra, if in 
Oath, and except the Matter of the Bar be ſingle, and Bar, &c. 
ſo full a Bar as that the Bill requires no further An- 
ſwer, the whole Matter is generally ſet forth by way 
of Anſwer: And then ſo much of it as goes in Bar, is 
relied upon by way of Plea ; and this is entituled, The 
Plex and Anſwer of the Defendant : Or the Defendant 
may plead the Matter proper in Bar; and then add, b 
way of Anſwer, what further is neceſſary, as to Fraud, 
Cc. charged in the Bill. 2 Chan. Caſes 161. 


An Anſwer and Plea taken by Commiſſion was re- Plea taken by | 


Commiſſion 
return'd as 
an Anſwer. 


turned, I, Reſponſ. capta fuit per Sacramentum, &c. So 
that the Plea not appearing to be upon Oath, it was 
rejected, but without Coſts, the Court apprehending 
it to be rather the Miſtake of the Commiſſioners, than 
the Fault of the Defendant. 2 Chan. Caſes, 208. 

After an Attachment, with Proclamation returned, Motion for 
no Commiſſion to anſwer is to be made, nor Demur- Commiſſion 
rer to be admitted, but upon Motion in open Court. to anſwer, or 
Ord. Chan, 121. for a Demurs 


Nor in ſuch Caſe is any Plea to be admitted but "© after Ate 
upon like Motion. N tachment, &. 


In the firſt kind of Pleas, wiz. to the Fr is 1. Phes tothe 


to be ſhewn, That the Court has not Juriſdiction of 5eriſaifion, 
the Cauſe; as, if Lands lie in a County Palatine, or in how pleaded, 
an Exempt Franchiſe, you may plead it, and that time 
immemorial, Cc. (or as the Caſe is) all Suits at Com- 

mon Law and in Equity, touching the ſame, have or Preſcription. 
ought to have been impleaded, and yet are impleada- 

ble in the Courts of the ſaid County Palatine, &c. be- 

fore the Chancellor, &. there, and not elſewhere. 

Inter Edgworth againſt Davies, 14 Car. 2. The Bill The Juriſ. 
was to have an Account of the Profits of Land which diction of the 
the Defendant had received in Truſt for the Plaintiff Dutchy over- 
during his Minority, and for Monies received upon ruled without 
Bonds, and for Writings, _ The Defendant Jn, Cots. 

3 at 
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That the Defendant lived in Cheſhire, and that the 
Lands lay in the Counties Palatine of Cheſhire and 
Lancaſhire, and therefore not within the Juriſdiction 
of this Court. This Plea having been formerly argued 
before Judges in Abſence of the Chancellor, they order- 
ed Precedents to be produced, which were as follows: 
Hern againſt Smith, 12 Elia. for that the Lands la 
within the Dutchy, was over-rul'd, Sherborn again 
Vaughan, . 14 Car. The Bill was to be relieved 
on a Truſt: The Defendant pleaded * of 
the Dutchy ; this was allow'd ex parte. But in the Lord 
Coventry's time, Hales and Daniel, 24 Ott. Car. 1. ad 
Idem : In which Caſe, the Thing, being for a Perſonal 
Eſtate, the Court over- ruled the Plea of the Count 
Plea over- Palatine: And in the ſame Caſe Mr. Page, to — 
ruled. was referred to certify, reported upon the View of Pre- 
cedents, [That the Juriſdiction of the Counties Pala- 
tine, was allowable between Parties dwelling in the 
ſame County, and for Lands there, and for Matters 
m—— local :] And in the Argument of the principal Caſe, 
| was cited the Caſe of Sir "re Egerton and the Earl 
- "e's and upon long Debrate 1n the principal 
Caſe, the Plea was over-ruled, but without Cofts. 
1 Chan. Caſ. 40, 41. n os 
inn Lee 1 Chane, Rep. 278. where the Juriſdiction of the 
7 — County Palatine of Lancaſter was pleaded, and the 
| allowed queed Plea ruled good, as to the Title and Poſſeſſion of the 
| Oo, | _ and Profits, 19 Car. 2. Gerrard contra Stanley 
/ A A i I Gb 
ca: Pide 1 Chanc. Rep. 54. That Dutchy Lands granted 
—— from the Crown, 81 be debated in Chancery; and an 
over - ruled · Injunction granted to the Dutchy Court. And whereas 
| the Defendants had pleaded: the Juriſdiction of the 
Dutchy Court, and would not anſwer in this Court, 
his Lordſhip over-ruled them all as to the Point of the 
. _ JuriſdiRtion of the Dutchy. Id. 55. 7 Car. 1. 
Privileges for © About Aich. or Hill. 5 Car. Privilege of the County 
the County Palatine of Cheſter was over-ruled ; 9 Car. 2. Inter Bar- 
1 of nard and Langley. 22 & 23 Elis. Croker contra Holme, 
r diſmiſſed. Paſ 2, Car. Pope contra Tharcher, 25 Eliz. 
e Dom. Morley cont. Martin. 26 Eliz, Nevill cont. Nevill. 
24 Eliz. Brereton contra Donne. 
11 Elix. Egerton contra Dominum Derby, determined 
here, yet decreed there: Yet in 27 Hen. 8. Swinnerton 
contra 
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contra Savage, it was ordered, in reſpect the Suit de- 
. there, that the Cauſe ſhould be determined 

ere. - | 3 

The Defendant pleaded the Privilege of the Court Pleas of Pri. 
of Exchequer, and that they ought not in reſpect there- vilege in the 
of bedrawn to anſwer the Plaintiff's Bill in this Court, Exchequer to 
altho' the conſtant Precedents of this Court were to the draw a Cauſe 
contrary : And the Defendants being ordered to ſhew from this 
Cauſe why the Plea ſhould not be over-ruled, they pro- Court, overs 
duced a Precedent in 16 or 17 Elia. Nort contrk Hutron; ruled. 
and the Lord Keeper declared, He had heretofore ſeen 
that Precedent, but had alſo ſeen very many Prece- 
dents in this Court to the contrary ; and however it 
were in Point of Precedent, yet for that, neither by 
Law nor any Precedent, any more than only one Plea 
is to be admitted to the Juriſdiction of the Court; 
therefore in this Cafe the Plea being inſufficiently plead- 
ed, the Defendant ought to anſwer, and ordered the 
Defendant to make a direct Anfers to the Plaintiff's 
Bill in this Court. 1 Chanc. Rep. 69, 9. 

It is ſaid this Court declared, That the Privilege of p,7,;1ege of 


the Univerſity of Cumbridge ought to be maintained, Cambridge. 
and not to be infringed by this Court. 10 Carat > 
Rr , 
Prat againſt Taylor, 1 Chah. Caf. a 27. The Bill was A Scholar of 

to have an Account of ſeveral Sums of Money ,which = _— 4 
the Defendant, a Felſod of Exerer-College in Oxford, PLA N 
Tutor to the Plaintiff's Son, received towards the ne- CP hu 
ceſſary Occaſions of her Son. The Chancellor of puts ia his 
Oxford, by Inſtrument in Writing, ſt forth the Pri- Claim of Pti. 
vilege of the Univerſity Charters and Confirmatiob, Oc. vilege by 
by Act of Parliament; and the Defendant's being a Wricing, dif- 
Scholar and Reſident, and that they had a Court of allowed. 
Egnity, and prayed that Taylor might be diſmilsd, 
The Lord Keeper did not allow the Claw, 3nd ſaid, 
That Cognizance of Pleas in = ud not be 

ranted, tho Precedents were ſhewn of the ſame Clann 

llowed in time of Q. Elizabeth. He ask d, if any could 
be ſhewn in the Lord Elſemere or Coventry's time, but 
none could be ſhewn; and thereupon diliiibwed 
Claim, ſaying it muſt be put in by way of Plea : But 
- withal declared, it ſhould not be on Oath; but it ſhould 
| be ſufficient to aver the Defendant a Scholar, Reſident, 

Cc. without Oath; and —— it ſnould be in _ 

| 4 a 
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of Outlawry pleaded ; the Defendant ſhould not be 
put to aver the Plea on Oath, but without Oath. 
In 1 & 2 P. & M. Inter Beare and Stockball, the Mat- 
ter remitted to be tried at Oxford; and ſo in the Caſe 
of Davis contra Corpus-Chriſti- College, Mich. 19 Fac. 1. 
Land lying in 40 Eliz. Langham contra Beachamp : The Detendant 
the Cinque committed becauſe he would not anſwer, the Land 
Forts. lying in the Cinque Ports. 2740 
0 of Note, It is ſaid, there is a Court of Chancery in the 
ot, 1 Ang Cinque Ports, but that no Original Writ iflues thence ; 
Ports b but it ſerves only to decide Matters of Equity 3 
Mich. 15 Car. 2. 1 Sid. 166. per Cur. Yet 1 Sid. 356. 
It's Uſe. it's ſaid, The great Uſe of their Chancery is to relieve 
againſt Errors in Proceedings at Law, which they-uſe 
to indorſe upon the Bill. 
Stannary Stannary Court privileged ; Daw contra Derry, Trin. 
Court. 23 Elix. Trewynard contra Killigrew, a 5 Eliz. 
Privilege of In a Plea of the Privilege of the Univerſity of Ox- 
che Univer- ford, the Privilege muſt be pleaded under Seal of the 
ſity. Univerſity. 2 Chanc. Rep. 104. | 
Juriſdiction lis ſaid, If a Bill be brought in the Exchequer touch- 
of the Exche- ing Tithes, or other Matter, and the Defendant exhi- 
quer, gain'd bits his Bill here againſt the Complainant touching 
by Priority. the ſame Matter, the Court of Exchequer has gain d 
Iiuriſdiction by Priority of Suit; and it may be plead- 
ed in Abatement of the Bill here. 
Plea of an Plea of an Account ſtated, over-ruled, though th 
ount ſta. Defendant but an Executor, and the Account ſtated by 
Acc . g 
ted, over - the Teſtator :, But with this, that the Plaintiff proceed 
ruled. no faither than Anſwer, without Leave of the Court: 
| 1 Chan. Caſ. Trin. 27 Car. 2. Wright againſt Coxon. 
Where a Plea Where a Plea in Chancery is falſe and fraudulent, the 
zn Chancery Plaintiff there ſhall have the ſame Advantage as if the 
is falſe and fame Plea were found falſe by Verdict at Law; and 
fraudulent. ſhall have all the ſame Conſequents there, as follows 
on a falſe Plea at Law, to all Intents. 2 Chan. Caſ. 201. 
Mich. 26 Car. 2. inter Parker and Dee. | 
One * ono One Plea only to the Juriſdiction is to be admitted; 
— __ wherefore if the Defendant pleads ſuch a Plea as is not 
Tn ſufficient in its nature, or pleads the Matter inſuffici- 
ently, he will be put to anſwer. 
Pleas tobe As Pleas to the Subſtance and Body of the Matter, 
determin'd in fo Pleas to the Juriſdiction ſhall be determin'd in 
open Court. open Court; | 
0 a : In 


Df Pleas to the Perſon. 185 


In the 2d kind of theſe Pleas, viz. To the Perſon, 2. Pleas te the 
it may be ſhewn that the Plaintiff is by Law diſabled Perſon, how 
to ſue; as, That he is outlawed or excommunicated, pleaded. 
(which works a temporary Diſability ;) or that he 1s 
attainted, Cc. (which is a perpetual Diſability :) That 
he is a Papiſt convict, or that the Plaintiff or Defen- 
dant 1s not ſuch a Perſon as is alledged, as Feme Sole, 

Heir, Executor or Adminiftrator, &c. and is not 
therefore to ſue or be ſued as ſuch for the Matter in 
queſtion. 

Note, A Plea of Outlaway is only of Force till the 
Outlawry be revers'd, but hinders all Proceedings in 
the mean time: But when it is revers'd, the Plaintiff 
upon Payment of 20 5. Coſts, may upon a new Subpens 
ſerved, put the Defendant to anlwer the ſame Bill. 

If an Outlawry be pleaded, the Record, or the Ca- Outlawry to 
pias thereupon, muſt be pleaded ſub pede Sigilli, and be ſub pede 
it is uſually annex d to the Plea ; and the Defendant Sigills, &c. 
in pleading it may ſhew as many Outlawries as he 


can. 
 Outlawry in a Plaintiff, Executor or Adminiſtrator, Executor, 
is no good Plea, for they ſue in auter Droit, Oe. 


If the Outlawry pleaded be in a Suit for that every Diſallow'd. 
Duty or Thing for which Relief is ſought by the Bill, | 
the Plea will of courſe be diſallowed, and the Plain- 

tif ſhall have a Sahpæna againſt the Defendant for five 

Marks Coſts, and to make a better Anſwer. Ord. Chan. 

119. | | 4 
Tf a Plaintiff think a Plea of Outlawry inſufficient Miſpleaded. 
through miſpleading or otherwiſe, he may upon No- det * R 
tice to the Clerk on the other ſide, ſet it down with "Ne N Wy 
the Regilter, for the Judgment of the Court. Gy 

But if within eight Days after filing of the Plea, the 
Plaintiff do not enter it with the Regiſter, the 
Defendant may take out Proceſs for five Marks Colts ©. 
as if the Plea had been argued; for the Defendant is 
not bound to ſet it down, ſeeing tis a Matter pleaded 
under Seal. Ord. Chan. 119. 

After the Outlawry is revers d, the Defendant on a 
new Subpena ſerved on him, and 205. Colts paid him, 
ſhall — — Bill. Did. 4E . 

So the Defendant may plead Excommunication, in g communi- 
the Plaintiff, which muſt be certified by the Ordinary cation to be 
either by Letters Patents, containing a poſitive Affir- certified, &e. 

| mation ſub Sigidb. 
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Letters of 
Abſolution. 


Guardians, 
and Prochein 
Amis 


Adminiſtra- 
tor, &c. 


Superviſor of 
a Will. 


1 Chan. Rep. 


7. 

A different 
Juriſdiction 
in Admini- 
ſtrations. 


Pleas of Alien 
Enemy, and 
Attainder. 


ed, That the Defendant 
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mation that'the Complainant ſtands excommunicated, 


and for what; or by Letters Teſtimonial, reciting, 
Quod ſcrutatis Regiſteriis invenitur, &c. And either of 
them muſt be ſub Sigillo, and ſo pleaded, _ 

But after ſuch Plea pleaded, yet the Plaintiff upon 
producing Letters of Abſolution here in Court, Cc. 
will be allow'd to proceed. + ab 
. Outlawry, or Excomengement in a Prochein Ame, 
or Guardian, cannot be pleaded or alledged in Diſa- 
bility where an Infant ſues or defends by him; for 
they ſue in auter Droit: So of Executors or Admint- 
ſtrators. Supra. | 

If one ſue as Adminiſtrator, the Defendant cannot 
plead that another is Executor by a Nuncupative Will, 
before the Executor has Probate of ſuch Will. 
Where a Bill was exhibited againſt F. S. Superviſor 
of the Will of F. N. and one F. S. who was no Super- 
viſor of F. Ns Will, being ſerved wirh Proceſs, alledg- 

ſhould put in his Allegations 
upon Oath by way of Anſwer, and then deſire Judg- 
ment, whether he ſhould be compell'd to anſwer the 


Bill, and pray his Coſts for the unjuſt Vexation. 


Itan Adminiſtrator, having Adminiſtration only in 


the Province of Tori, ſues a Defendant here, who lives 


in the Province of Canterhury, for a Debt which aroſe 
in this Province, he may plead it in Diſability of the 
Plaintiff. 

As to Pleas of Alien Enemy or Attainder, they are 
ſo very rarely uſed, that little needs be ſaid about 
them ; only it may be obſerved, That where an Alien 


Enemy is come here for Refuge and Protection, or has 


Pleas in 
Abatement. 


Coverture. 


lived here peaceably a long time, the Court will diſ- 
countenance ſuch Pleas againſt him. nit 
Vote, The foregoing Pleas are no more than Pleas 
in Abatement, or in Bar, of ſucha particular Juriſdicti- 
on only; Beſides which, there are other uſual Cauſes of 
Abatement, viz. Coverture, Death, and Intermarriage. 
Note, If a Feme Sole Plaintiff marries after Anſwer, 
and pending the Suit, upon ſhewing it to the Court, 
the Suit ſhall abate, but may be revived by Bill: But 


if a Feme Covert exhibit a Bill in her own Name only, 


it may ordinarily be pleaded in Abatement, and the 
Bill will be diſmiſs'd. Cary Rep. 139. 


A Bill 
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A Bill was exhibited againſt a Husband and his Plea per Baron 
Wife, Daughter of the Plaintiff: The Husband put in and Feme. 
a Plea in the Name of himſelf and Wife, and {wore 
it; but the Wife would nor be ſworn. He moved, 
that the Plea might be accepted. ſuggeſting that the 
Wife refuſed by Combination with another; and it 
was ordered, Thar the Plea thould ſtand for the Huſ- 
band, and the Plaintiff to proceed againſt the Wife 
by Proceſs of Contempt. 1 Chan. Caf. 296. 

The Death of any of the Parties, Plaintiffs or De- Death. 
fendants, cauſes an Abatement. 

So does the Marriage of a Feme Plaintiff, contra of Marriage. 
a Feme Defendant : For tis not reaſonable ſhe ſhould 
take advantage of her own Act. 

A Feme Sole Defendant having a Commiſſion to 
examine Witneſſes, marries; the Witneſſes are after- 
ward examin'd on that Commiſſion, the Depoſitions 
were ordered to ſtand. 

A Feme Sole ſued a Sabpena, and the fame Day 
married; the Suit was diſmiſs'd with Coſts. Cary 139. 

If the Plaintiff and Defendant intermarry, the Suit Intermar- 
abates; and ſo it does if but one of the Plaintiffs riage. 
marry one of the Defendants. 1 Chan. Rep. 68. 

* See more touching Baron and Feme in the End of * Prac. Reg. 

0 5 


A Plea in Bar is commonly where ſome foreign Mat- 3. Of Pleas 
ter or Thing is ſhewed, whereby ſuppoſing the Bill, Oc. in Bar, viz. 
true; yet the Suit or Bill, or ſome Part thereof, is barr'd. 

Sometimes an Act of Parliament is pleaded in Bar; Ads of Par- 
as, the Statutes of Limitations; of Frauds, &c. liament. 

And note, All or ſeveral of the Matters pleaded in 
Bar, may be pleaded together. 

Sometimes a Record; as a Common Recovery, a Records. 
Verdict at Law, a Verdict and judgment, &c. 

Somtimes both a Statute and a Record; as a Fine Fines, &c. 
with Proclamations, according to the Statute, and five 

Years Nonclaim. 

Sometimes a Matter in Pais; as a Releaſe, an Ac- Matter in 
count ſtated, Sc. notwithſtanding which a Defen- pars. 

=_ — en a particular Fraud, Cc. if any be 
alledged. 

If the Defendant's Title be Paramount the Plaintift's, Title para- 
he may plead it in Bar; and ſo if the Plaintiff has grant- mount, or 
ed or re leaſed his Right to the Defendant. So releaſed. 
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Leaſe or 
Purchaſe. 


Long Poſſeſ. 
fion. 
Conveyance 
of the Right, 


Se 


Decree or 
Diſmiſſion, 
or Suit de- 
pending. 
Decree and 
Bill of Re- 
view. 


Decree, & c. 
in the Exche- 
quer. 

Bar to Part, 
and Anſwer 
to Part. 


Anſwer by 


way of Plea, 


Former Suit 
depending 
how put in. 
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So a Leaſe, or a Purchaſe for a valuable Conſidera- 
tion, & c. may be pleaded in Bar, the Defendant by 
way of Anſwer denying any Notice of the Plaintiff's 
Title or Claim. 

So a long and peaceable Poſſeſſion, as 60 Years or 
more, may be pleaded in Bar, 

Sometimes this Plea 1s to the very Ground and Foun- 
dation of the Suit, as in a Bill for Diſcovery of a Ti- 
tle, Sc. The Defendant may plead, That the Com- 

lainant has convey'd the Premiſſes in queſtion, or 
is Right to them, &c. to another. | 

Sometimes a Decree or Diſmiſſion in this Court, or 
a Suit depending elſewhere for the ſame Matters, 1s 
pleaded 1n Bar. x ; 

If a Decree is had, and the Party brings a Bill, in- 
tending to review the Decree, but does it by way of 
Original Bill, and not in Form of a Bill of Review, 
the Defendant may plead the Decree in Bar. 

A Decree and Diſmiſſion in the Court of Exchequer 
was pleaded here; but the Plea was ovyer-ruled, and 
the Defendant put to anſwer by Advice of the Judges. 

Where there are Matters alledged in the Bill ta 
which the Bar reaches not, or ſome Circumſtance re- 
lating to the Matter in Bar that requires a particular 
Anſwer, as Fraud, &c. the Defendant muſt anſwer on 
Oath as to theſe. | 

If the Defendant is doubtful whether if he plead the 
Matter of his Defence, his Plea will be allowed good 
by the Court, he may ſhew the whole Matter by An- 
ſwer; and then inſiſt and rely upon it almoſt as it he 
had pleaded it, only he 1s not to call it a Plea, nor to 
have the Benefit thereof till Hearing. Vide infra. 

A Plea of a former Suit depending here for the ſame 
Matter, need not be ſet down with the Regiſter, be- 
ing a Matter recorded in this Court: But if the Plain- 
tiff be not ſatisfied with the Plea, it ſhall be referred 
to a Maſter to certify £ Truth thereof; and if it be 


determin'd againſt the Plaintiff, he ſhall pay five 
Pounds Coſts. Ord. Chan. 120. 12. 

And if there be nd Report within a Month of 
Filing the Plea, the Bill will be diſmiſs'd of courſe, 
with ſeveral Nobles Coſts. 


And referred Such Reference muſt be procured by the Plaintiff, 


and repor ted, 


and a Report made thereupon within a Month 7 — 
after 
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after filing ſuch Plea, otherwiſe the Bill is to be diſ- 
miſs d of courſe, with ſeven Nobles Coſts. 1bid. 

A former Bill depending, was pleaded to a ſecoud Former Bill | 
Bill, which had an Addition of ſome new Matter: dilmifs'd 
And ſeeing the Plea was good, the Plaintiff was or- with Coſts. 
dered by the Court to pay the uſual Coſts of a Plea 
allowed, and that the Defendant ſhould anſwer a 
ſecond Bill, and the former be diſmiſs'd with 20 5. 

Coſts, 1 Chan. Caf. 241. 

If a Suit be depending at Common Law, or in any Suit at Com- 
inferiour Court, it may be pleaded ; and the Defendant mon Law. 
(hall not be put to a Motion for an Election or Diſ- 
miſſion ; And ſuch Plea ſhall be proceeded in as a Plea 
of a former Suit depending in this Court, between the 
ſame Parties for the ſame Matter. 

Where the Plaintift conceives the Plea naught either Demurrer or 
for the Matter or Manner, he may put it to the Judg- Iſſue. 
ment of the Court, 'and have it argued; or if be 
thinks the Plea good, but not true, he may take Iſſue 
upon it, and proceed to Proofs, Cc. 

If a Cauſe has been formerly diſmiſs'd, but that Diſ- 
miſſion not * and enroll'd, the Plea of ſuch Diſ- 
miſſion muſt be upon Oath, for till the Inrolment it 
is not recorded 

If a Defendant does not enter his Plea with the Re- pes not en- 
giſter within eight Days after filing, it is over-ruled ered, over- 
of courſe, and the Plaintiff may take out Proceſs for ruled, 
an Anſwer and Coſts, 

This is intended of a Plea of a Matter in Pais. ard * 
not of a Matter of Record, or recorded: For it is the , intend- 
Plaintiff's part to enter theſe, if he ſo likes, elſe the © ** 
Defendant within eight Days of the filing of the Plea, 
may take five Marks Coſts, as before in Outlawry. 

Vide Ord. Chan. 119. 

If a Matter not of Record, nor recorded, be plead- On an Iſſue, 
ed, and the Plaintiff deſires the Opinion of the Court, Plea to bo 
whether, admitring it to be true, 1t be a ſufficient Bar, proved. 
it muſt be argued; and if 1t be adjudged ſufficient, 
and the Plaintiff take Iflue, the Defendant muſt pro- 
ceed to prove the Truth of his Plea by Depoſitions, 
or other Proofs, as on Anſwers, Cc. | | 

'Tis ſaid, That if by the Defendant's Overſight, (. a 
Neglect or Default, his Plea is over-ruled, the Court Wer * 
on Motion, or Petition in time, will order it to be = * 

argued, 


10 Ot Pleas in Bar, &. 
| 1 — the Deſendant paying 5 J. the Coſts of over- 
/ ruling. 


Plea to ftand , Where 4 Plea is ordered to ſtand ſor an Anſwer 
for an An. (as ſometimes on arguing it is) Coſts are ſeldomgiven 


2 on either Side, and the Benefit of the Matter pleaded 
is generally ſaved to the Hearing. 

When. This ſeems to be, where it is doubtful to the Court 
wn there be not ſome Equity againſt the Matter 
pleaded. | 


If on Arguing the Plea, it be adjudged good, the 
* Bill is dilnite d with ſeven Nobles Cotts ;. but if the 
Plea. © Plea be over-ruled,the Defendant pays five Marks Coſts. 
Plea by In- An Infant pleaded by a Guardian, come of Age, 
fant amended and prayed leave to amend his Plea ; it was granted 
on Coſts. on paying the Plaintift ive Marks Colts, © 
Executors A falſe and fraudulent Plea- here by an Executor, 
Plea falſified. Sc. has the ſame Conſequents and Effects as at Law. 
2 Chan Caſ. 201. 20 
If Outlawry or other Matter be pleaded, and the 
Plea is over-ruled, no other Plea ſhall be afterward 
pleaded N * muſt eqn — — 

Bn ere a Bill is brought to be relieved. upon a 
. Truſt, and charges the Defendant with Notice of 
Truſt alledg- the Truſt, before the taking his Conveyance, the De- 
ing the De- fendant by Wayof Anſwet may deny the Notice, and 
fendant bad plead he is a Purchaſer for a valuable Conſideration, 
Notice, he without ſhewipg what the Conſideration was, tho it 
may plead a was objected that 5 5. is a valuable, tho not an equi» 
valuable Pur- table ſideration. 1 Chan: Caf. 34. 

9 3 And 'tis ſaid 2 Vent. 361. he muſt deny the No- 
| — he No. dice, elſe his Plea is not good, Vide 1 Chan..Caf. 39. 
1 ene w Where Notice to him that f tor another, ſhall 
affect the Purchaſer himſelf. 
He ouohe to , Again, That where the Bill charges Notice before 
bras 3 the Defendant took his Conveyance, and the Deten- 
at the Exe. dant by Way of Anſwer, denies the Notice at the 
cution f Time of this Purchaſe or Contract, and pleads that 
the Convey- he is a Purchaſer, Cc. this Plea is ſaid to be naught, 
ances, and being founded upon the Anſwer, which denies only 
chis muſt be Notice at the Time of the Purchaſe, which may be 
by Wey of underſtood of the Contract, and not of the Execu- 
Anſwer. tion of the Conveyances. And ſuch Plea over - ruled. 


| Vide 1 Chane. Caſ. 35. ut ſupra, Vide 3 Chanc. Ca. - 


dat Notice muſt be denied by Way of Anſwer, ang 
pot by Plea. ere. 1 
Vide Hard. 160, Where a Plea was naught for want Want of A. 
of an Averment in the Concluſion. _ * verment ill. 
Where the Matter of Plea was ſpecial, but con- Muſt anſwer 
cluded. generally whether he ought to anſwer any ©? what is 
Matters contain d in the Bill. Hard, 216. It was got in his 


awarded the Defendant ſhould anſwer to what was ies. 
not contained. in the Plea. 


1 ſhall here add ſome Precedents of each of thoſe al 
linds of Pleas, viz. 1. Pleas to the Furiſdiftion. 
2, Pleas to the Perſon, 3, Pleas in Bar. | 


The Plea and Anſwer of T. B. Gen. Defendant, to the 
Bill of Complaint of W. A. Complainant. ah 


TK E faid Defendant by Proteſtation not confeſ- A Ples to the 
+ ſing or acknowledging any the Matters or Things Juriſdiction 
in and by the ſaid Bill of Complaint ſet forth and of the Court 
alledged to be true, ſaving that the Tenements and of Chancery 
Lands with their Appurtenances mentioned in the ſaid for that the 
| Fill concerning the Title, whereof the faid Bill is ex- Hande he in 
hibited into this Honourable Court, are ſcituate, and the Connty 
do lie within the Pariſh of R. in the ſaid County of — of 
C and for Plea therunto ſaith, That the ſaid Count « — 
of C. as this Defendant is informed, is and ha — | 
been Time out of Memory of any Man to the con- feſſing the | 
trary, a County Palatine, and that as well the {aid Plaintiff's Fa | 
leſſuage and Premiſes, as all other Lands within the ther to be | 
| hid County Palatine, or belonging thereunto, and ſeiz d, but 1 
f ll Actions and Suits at Common Law, or in E- that the Fre- 
Quity, - % Reaſon of the Premiſes or any Parcel miſes were 1 


thereof, Have been, or ought to have been 11 g'antedrothe 
the ſaid Time, impleaded, and yet are Ne  elable * 1 
in the Courts of the ſaid County Palatine before the the Eldeſt + 
udges for the Time being, within the ſatd County — Len Fo lf 
alatine,. and not elſewhere, and therefore humbly de- Father by a- | 


mnds the Judgment of this Honourable Curt, it nother Wife, 
| 
| 


ths Court will hold Plea upon, and enforce the De- by a Feoff- 
N to anſwer to the ſaid Bill exhibitcd, as and for Gent foe n+ 
Cauſe aforeſaid, wherein the ſaid Defendant doth, valuable 
mit to the Order of this Honourable Court, Conſidera · 
| Ang tion. 
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And if this Defendant ſhall by Order of this Ho- 
nourable Court be compelled to make any other An- 
ſwer to the ſaid Bill of Complaint, then and not 
otherwiſe, this Defendant having ſaved and reſerved 
to himſelf both now and at all Times hereafter, all 
Advantage of Exceptions to the Incertainties and In- 
ſufficiencies of the ſaid Bill of Complaint ; for Anſwer 
thereto, this Defendant faith, That the ſaid Meſſu- 
ages, Cc. mentioned in the ſaid Bill, are ſcituated, and 
do lie in the Townſhip of C in the Pariſh of R. in 
the County aforeſaid ; whereof this Defendant doth 
acknowledge, That the ſaid F. 4. mentioned 1D the 
Bill, was, together with ſeveral other Lands and Te- 


nements in the ſaid County in his Life Time, ſeized of 
a good Eftate of Inheritance in his Demeſn as of Fee, 


to him and his Heirs in Fee-fimple, as is ſet forth in 


the Bill; but the Defendant doth deny that the ſaid 


. A. died thereof ſo ſeiz'd, or that the Premiſes after 
is {aid Death did deſcend to the Complainant, or 
that he ought to have enjoyed the ſame as 1s pretend- 
Com lainant's Bill; for this Defendant faith, 

Thar the ſaid F. A. being ſeiz d of the ſaid Mefluage 
and Premiſes aforeſaid, in his Demenſe as of Fee, 
and bearing a more ſpecial and particular Affection 
to the Defendant, who is the eldeſt Son living of the 
ſaid F. A. by another Wife, in conſideration thereof, 


and of 500 I. paid by the Defendant to the ſaid F. 4, 


by his Deed o ment under his Hand and Seal, 
dated the 16th of September 1692. (duly executed by 
Livery of Scizin the ſame Day, in preſence of. Mr, Ju- 
Rice D. and many other Credible Witneſſes) he the ſaid 
F. A. did convey and aſſure the ſaid Meſſuage and Pre- 
miſes, Sc. unto the Defendant, his Heirs and Aſſigns for 
ever, to the only Uſe of the ſaid Defendant, his Hei 

and Aſſigns for ever. (pron: the Deed) by Force whereof, 
the Defendant the ſaid 16th Day of September in the 
Year aforeſaid entred, and was thereof ſeiz d in his 
Demeſn as of Fee during the Life of the ſaid 7. A and 
before his Death, and he and his Aſſigns have evet 


\ ſince hitherto, by Virtue thereof, continued ſeized, 


and received the Rents, Iſſues, and Profits thereof, as 
be humbly conceives he and they might lawfully P 
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by Reaſon whereof, and by Vertue of the ſaid Deed 

f Feoffment, wherein the tame are ſpecially granted 
to this Defendant, this Defendant doth acknowledge 
he hath in his Cuſtody ſeveral Deeds, Writings and 
Evidences, concerning the Premiſſcs which do of Right 
belong to him for maintaining of his Title, as afore- 
faid, and for that Purpoſe, he humbly conceives they 
ought to remain in his Cuſtody, and not be brought 
into this honourable Court, unleſs the Complainant 
had a good Title to the ſame, nevertheleſs the ſaid 
Defendant is willing to ſubmit. to what Order this 
honourable Court in Juſtice ſhall make herein. And 
this Defendant doth deny that he entred into the 
premiſſes, without Pretence of Title by Abatement ag 


ter the Death of F. 4. or that he wrongfully detain'd 


the Poſſeſſion thereof from the Complainant as is pre- 
tended ; but confeſſes that he refuſes, as he humbly 
conceives he lawfully may, to account with the Com- 
plainant for the meaſn Profits of the Premiſſes, or to 
deliver unto him the Writings and Evidences' afore- 
ſaid. Without that, that, &c. | | 


Note, The Juriſdiction of the County Palatine of Juriſdiction 
Lancaſter may be pleaded, as that ſupra, ( mutatis mu- of the Coun» 
tandis.) ty Palatine of 

| | | | Lancaſter, 
The Plea of A. G. Gen. 1 to the Bill of Complaint 
& 5 


HIS Defendant by Proteſtation, &c. for Plea A Plea of tho 
3 thereunto, faith, That the Univerſity of Oxford, Privilege of 


is an antient Univerſity, and Time beyond the the Univerſi- 
Memory of Man, hath been incorporated by the Name ty of Oxfera, 
of the Chancellor, Matters, and Scholars of the Uni- to the Juriſ- 
verſity of Oxford, and the ſaid Maſters and Scholars of _ " 
the Univerſity of Oxford have, and beyond the Memo- Chance. 
ry of Man have had, and uſed to have a Court, to 11 
be holden at any Place within the Precincts and Li- 
mits of the Univerſity, where the Chancellor of the 
ſaid Univerſity, or his Vice-Chancellor, Commiſſary, 
Official, Lieutenant, or Deputy doth appoint, and the 
ſaid Chancellor, Maſters and Scholars have, beyond 
the Memory of Man, 2 and uſed to have Cogni- 
Zane 
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zance of all and all Manner of Actions, Suits, and 
Pleas whatſoever: Cexcept Afſizes, and Pleas of Free- 
old). whereof any Scholar, or privileg d Perſon of 
he faid Univerſity is one Party, to be heard and de- 
tmined before the Chancellor, or bis Vice Chancellor, 
| Official, Lieutenant or Deputy for the Time 


— 


Comma k 
being in the laid Court, for and during all the Time 


aforciaid, and all Actions, Suits, Plaints, Debates, 


and Controverſies whatſoever, wherein any Scholar 
x privileged Perſon of 


the ſaid. Univerſity is one 
Carty. (except Aſſues and Pleas of Erechold,) by the 
Cuſtoms and Privileges of the ſaid Univerſity, have 


been, and have been uſed to have been heard, and ex- 
amined, and determined in the faid Court by the 


d Chancellor, or his Vice-Chancellor, Cc. for the 


Time being, according to Law, Equity, and Juſtice 
and not elſewhere, or in any other Court, or before 
- any other Judge. And the ſaid Court is, and Time 


beyond the Memory of Man hath been, a Court as well 
ocjond as EW and doth not uſe to give or allow 


to any Party Penalties of Bonds, or any other Extre- 


mities of Law, but the Judges for the Time being do, 


and during all the Time aforeſaid have uſed to deter- 


mine all Plaints, Suits, Matters and Things therein 
depending, according to the Rules as well of Equity 
as of Faw, and to mitigate and moderate Suits and 


Actions, according to Equity and good Conſcience, as 


the Cauſe ſhall indifferently appear upon Proof be- 
fore them made, and the ſaid Chancellor, Maſters, 
and Scholars have, and beyond the Memory of Man 


have had, and uſed to have Miniſlers and Officers of 


their own, to execute ſuch Judgments and Sentences 


. as ſhall be there given, and to execute by Vertue 
thereof ſuch Proceſs, as upon Execution or otherwilc 


ſhall iſſue out of the ſaid Court within the Realm of 
England; and upon Notice that every Perſon there 


4 ſued, is a Perfon that by the Cuſtoms of the fail 
Univerſities, ought to enjoy the Privileges of the ſaid 


Univerſities, they ought to ſurceaſe, and not to pro- 
ceed in any of the Matters aforeſaid, if either of the 


ſaid Parties be a Scholar, or privileged Perſon of the 


{aid Univerſity. And that Time beyond the Memo. 


ry of Man, all Graduates and Scholars of the 12 
| Uni. 
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Univerſitics and their Sexyants,. and all Stationers 
and een, Inhabitants of the ſaid Univerſities, 
and all Seryants and Officers of the ſaid Univerſities 
have * and have uſed, and ought to have and en- 
joy the Liberties and Privileges of the ſaid Univerſi- 
ties, and there in the ſaid Court of the ſaid Chancel- 
lor, Maſters and Scholars, to ſue and be ſued, and 
impleaded for all Matters, Suits, and Plaints whatſoe- 
yer (except A ſſizes and Pleas of Freehold) and not 
elſewhere, or before any other Judge whatſoever, 
and that K. H. VIII. by his Letters Patents under 
the Great Seal of England, and inrolled in this ho- 
nourable Court, bearing Date on or about the 121h 
of April, in the 24th Year of his Reign, hath granted, 
_— and confirmed unto the ſaid Chancellor, 
Maſters, and Scholars, and their Succeſſors amongſt o- 
ther Things, the ſaid Liberties, Franchiſes and Privi- 

„which Privileges have alſo been confirmed by 
divers of his ſaid Majelty's Succeſſors, and at the Par- 
liament holden at Mefminſter the ad of April, 13 Elis. 
it was amonglt other Things enacted, That the ſaid 
Chancellor, Maſters, and Scholars, and their Suc- 
ceſſors, ſhould have and enjoy all the before-mention= 
ed Immunities and Liberties in all Things, as in the 
aforeſaid Letters Patents to them were granted, or in- 
tended to be granted, (Vide the Alt.) And the ſaid Li- 
berties and Franchiſes have at ſeveral Times been al- 
lowed in this honourable Court as by the Records 
thereof, unto which this Defendant referreth himſelf, 
more particularly it doth and may appear. And for 
further Plea this Defendant faith, That he this De- 
fendant 1s Head, principal Rector, &c of ſuch a Col- 
lege within the Kid Univerſity, and reſident there, 
and by that Means privileged, and ought not to be 
ſued in this Court, as by the Certificate of the Chan- 
cellor of the ſame Univerſity, under the Seal of the 
{aid Univerſity, hereunto annexed, more particularly 
doth appear, and he this Detendant dwelling and in- 
habiting within the ſaid U niverſity, and being a pri- 
vileged Man there, he ought to be ſued in the Court 
of the {21d Chancellor, Maſters and Scholars of the 
ſaid Univerſity ot Oxford, and not elſewhere, or in 
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any other Court, or * other Judge. Where- 
| | * 


fore, 


by the Bill of any Freehold, nor hath the ſaid Com- 


of this Court, whether he ſhall be compell'd to make 
any Anſwer at all unto the ſaid Bill, and humbly 
prays to be hence diſmiſs'd with his Coſts and Char 


Privilege of 
the Univerſi- 


„ Pleas to che The faid Defendant by Proteſtation, & r. and for 
Perf An that this Defendant Seth That the Complainant 


Perſon. An 
Ouclawry 
pleaded ro 
the Com- 
plainant's 
Lill. 


fore, and for that the Bill, if rhe Complainant had 
entitled himſelf to any Demand againſt this Defen- 
dant, which he hath not, as this Defendant 1s adviſed, 
but ſeeks. only an Account againſt this Defendant, 
which if there be any juſt Cauſe for the ſame, he 
may be relieved in, by the ſaid Court of the ſaid 
Chancellor, Maſters, and Scholars of the ſaid Univer- 


_ ouſly, rather to put this Defendant to Charge and Ex: 


Ok Pleas to the Perſon. 


ſity of Oxford, and for that there is not any Demand 


lainant entitled himſelf thereby to any Eftate of Free- 
old, nor ſo much as to any Account againſt this De- 
fendant as he is adviſed; for all which ſaid Cauſes, 
this Defendant doth humbly demand the Judgment 


ges in this behalf wrongfully ſuſtained. 

Note, the Privilege of the Univerſity of Cambridge 
may be pleaded ut Wb Mutatis Mntaudis ; but Quere 
the Words of their Charter. ig 

Next follow Pleas to the Perſon, viz. Outlawry, 
Cc. vis, | 


hath exhjbited his Bill againſt this Defendant vexati- 


ences, than for any juſt and equitable Cauſe; for 
lea thereunto ſaith, That the ſaid Complainant ſtands 


outlawed at the Suit of T. B. in a Plea of Debt, as 


appears by a Writ of Capias Lil zgat. under Seal here- 
unto annexed. And this Defendant doth and will 
aver and maintain, that the ſaid Outlawry remain: 
in its full Force unreverſed, and not annihilated or 
vacated; and that the ſaid T. D. fo outlawed in the 
ſaid Writ named, and the ſaid T. D. the now Com- 
plainant, is one and the ſame Perſon, and not another 
and divers; and therefore this Defendant humbly 
craves the Judgment of this honourable Court, whe- 
ther he, this Defendant, ſhall be compelled to anſwe 
the ſaid Bill of Complaint until the ſaid Complain- 
ant hath reverſed the ſaid Outlawry (and becone 3 
Perſon of Ability, and capable to exhibit any ſuch 
Bill of Complaint-againt this Defendant) and ( - 

f the 
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the mean Time) prays to be hence diſmiſſed with his 

Colts, Sc. i OP . 
The ſaid Defendant not confeſſing, &c. For Plea Several Out- 

thereunto ſaith, That the Complainant now is, and lawries after 

ſtandeth a Perſon outlawed in ſeveral Actions, and Judgment 

ſo is and ſtandeth diſabled by the Laws of this Realm, plesded to 

to ſue or commence any Suit or Suits in this Honour the Com- 

able Court, or in any other Court, until the ſame Pleinent's 

Outlawries are revers d; for he this Defendant faith, Bill. 

That on Monday next after the Morrow of All Souls, 

in the ſecend Year of her Majeſty's Reign that now 

is, the Complainant was outlawed after Judgment at 

the Suit of W. B. in an Action of Debt, and on Mon- 

40 next before the Feaſt of the Converſion of St. Paul, 

in the ſaid ſecond Year of her ſaid now Majeſty's 

Reign, the ſaid Complainant was likewiſe outlawed, 

after Judgment in an Action of Debt, at the Suit of 

J. G. and on Tueſday the ſixth Day of Fane, &c. (and 

ſo recite the feveral Outlawries.) As by the ſaid ſeve- 

ral Outlawries ſub pede {igilli hereunto annexed may 

appear, which ſaid Outlawries do yet Rand unrevers d, 

and remain in full Force. And this Defendant 

doth aver, That the ſaid F. x. Complainant, named 

in the ſaid Bill of Complaint, and the ſaid F. K. 

named in the ſaid ſeveral Writs of Capias utlagatum 

hereunto annexed, is one and the ſame Perſon, and 

not divers and ſeveral, and therefore prays, Cc. ut 


ſupra. 


The Plea of T. W. an Infant Defendant, by R. G. his 
Guardian, to the Bill of Complaint of W. B. Eſq; Com- 
plainant. 


HE ſaid Defendanr by his Guardian not con- An Outlew- 

feſſing, Ce. And faving to himſelf, +c. For ry pl-aded by 
Plea thereunto_this Defendant by his Guardian Guardian. 

faith, under Favour of this Honourable Court, That 

as he is adviſed, Perſons la wfully put in Exigent and 

outlawed by the Common Laws of this Nation tor 

any Matter or Cauſe whatſoever, are during the Time 

of their ſo ſtanding outlawed, and the Outlawry un- 

reverſed, diſabled to commence or proſecute any Suit 


or Action at the Common Law, or in Equity, againſt 
| „ an 


- Df Pleas in Bar. 
any Perſon or Perſons in any of their Majeſties Courts 
at Weſtminſter, ſo far forth as the Perſon or Petfons a- 
gainſt whom ſuch Suit or Action ſhall be commenced, 
may lawfully. plead ſuch Out! 5 of ſuch 
Action or Suit. And farther this ndant by his 
ſaid Guardian faith, That the now Complainant now 
ſtandeth outlawed in their Majeſties Court of Commun 

| Pleas at Weſtminſter by the Name of W. B. at the Suit 
we bol this Defendant in a Plea of Treſpafs, as in and 
io q the ſaid Outlawry ſab pede Sigilli hereunto annex- 
ed, may more fully appear. And avers (ut Japr 4) an 
Indentity of the Perſon, And therefore the faid De- 
fendant by his Guardian doth, by way of Plea, abide 
in Law thereupon, reſting in and upon ing? ape re 
of this Honourable Court, whether he for the preſent 
ſhall be or ought to be by the Rules of Law compel- 
led to give any further or other Anſwer to the ſaid 
Bill of Complaint, or any of the Matters or Things 
therein contained, All and every of which faid Mat- 
ters he this Defendant by his faid Guardian will be at 
all Times ready to anſwer and prove as thts Honoura- 
ble Court ſhall award, and prays to be hence diſ- 
miſled, &c. 


Excommuni- Query, How an Excommunication can be pleaded in 

| Cation. this Court, that being a Matter only of Spiri- 
; tual Cognizance, and not cognizable here ? 

Reſponſ. The Biſhop is to certifie ſuch Excommuni- 

cation, and that Certificate is to be annexed to 

the Defendant's Plea, and pleaded ut ſupra. M. B. 


In the third Place follow Pleas in Bar, viz. Accountt 
ſtated, Releaſes, Acquittances, Conveyances, Fines, 
Verdicts, Judgments, Decrees, former Suits depending 

the Statute of Limitations, the Statute of Frauds and 
* Fc. as will appear by the following Prece- 
ents. 


The Plea of T. D. Gen. Ne to Part, and bis An- 
fared, and an ſer t0 the lle of the Bill of Complaint of H.D. 


1 
pteaded inBar H E ſaid Defendant by Proteſtation not confeſſing 
Bil, * 1 or acknowledgin 15 or any of the ſaid Matters 
* and Things in the faid Bill of Complaint * 
r 5 vs 0 


ze Pleas in 
ar. 


+ * 


— 
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to be true in ſuch Manner as they are therein and 
thereby ſet forth and alleged, as to ſuch Patt of the 
faid Bill as demands an Account of and concerning 
any Matters and Things tranſacted between the Com- 
inant and this Defendant at any Tune. before and 


unto the 28th Day of February 1710. And as to all Ne, The 
fuck other Part of the Bill as is not herein after an- Anſwer to 


> oc WR. 


ſwered unto, this Defendant doth plead thereunto, the other Part 


and for Plea faith, That after this Defendant ha 
compleated and finiſhed his firſt Voyage to F. in the 
Bill mentioned, that is to ſay, upon the ſaid 28th 
Day of February aforeſaid, the Complainant and this 
adant did make up, and Rate, and ſettle an Ac- 
count in Writing, then delivered to the Complainant, 
of the ſaid Voyage, and of all Matters and Things 
thereunto relating, or at any Time before the ſaid 
28th of February being or depending between the Com- 
plainant and this Defendant. And the Complainant, 


after a ſtrict and ſerious Examination of the ſaid Ac- 


count, and every Particular thereof, did approve and 
allow of the ſaid Account, and did actually pay and 
ſatisfy all Monies then due on the Balance of the ſaid 
Account; and thereupon the ſame 28th Day of Feb. 
the Complainant did give to this Defendant a Receipt 
or Acquittance under his Hand, which is in theſe 


Words, viz. Received this 28th Day of February 1710. Receiot 
from I. C. the Sum of 92 1. being in full of all Accounts Acquiteance. 


10 this Day. I ſay, Received per Me, H. D. As in and 
by the ſaid Acquittance under the Hand of the ſaid 
Complainant, and ready to be produced to this Ho- 
nourable Court, may appear. And this Defendant 
doth plead the faid Account Raced, the Payment of 
the ſaid Monies, and the faid Receipt or Acquittance 
in Bar to ſuch Part of the ſaid Bill as demands an 
Account from this Defendant for any Matters or 
Things in the Bill mentioned, on or before the ſaid 
28th of February 1710, and humbly demands the 
nt of this Honourable Court, Whether he 
ſhall make any other or further Anſwer (to that Part 
of) the Complainant's ſaid Bill of Complaint: (and 
for Anſwer to the Reſidue of the ſaid Bill, thisDefen- 
dant faith, Cc.) and prays to be diſnuſs'd with Coſts. 


O4 This 


is here omit» 
ted, being 
only a come 
mon Form. 


— — 
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A Releaſe This Defendant by way of Plea faith, That ſince 
__ in the exhibiting of the ſaid Bill of Complaint into this 
. Honourable Court, that is to ſay, on or about the 
Day of, &c. the ſaid Complainant by a Releaſe by 
bim ſigned, ſealed; and delivered, bearing Date the 
- faid Day of, and ready to be produced to this Ho- 
nourable Court as this Honourable Court ſhall award, 
did for himſelf, his Executors and Adminiſtrators, re- 
- miſe, releaſe, and for ever quit claim unto this Defen- 
dant, his Executors and Adminiſtrators, all and all 
"Manner of Actions, Suits, Debts, Bonds, Bills, Speci- 
altics. Judgments, Executions, Accompts, Treſpaſſes, 
Matters, Demands and Things whatſoever, which the 
Complainant, his Executors or Adminiſtrators then 
had, or hercafter might or could have againſt this De- 
- fendant, his Executors or Adminiſtrators, for or in 
Reſpect, or by Reaſon or Means of any Matter, Cauſe, 
Act or Thing whatſoever, from the beginning of the 
World until the Day of the Date of the ſaid Releaſe : 
For which Cauſe, this Defendant humbly demands 
the Judgment of, Cc. ut ſupra, 


Conveyan- See ſeveral Conveyances and Fines, and a Decree of 
ces, Fines, this Court pleaded in Bar of the Complainant's Bill, 
and a Decree jn the End of this Chapter. | | 


leaded in | 5 
Bar. , The ſaid Defendant by Proteſtation, &c. to alledged 
A Verdict 1 ſapra, the Plaintiff's Wi Bill being to be loud 
and — againſt an Action at Law brought by this Defendant 
_— 3 or Fees due to this Defendant tor managing ſeveral 
1 by At- Law-Suits tor the Complainant, and for Monies laid 
taint or Er- out and expended | by t is Defendant for the Com- 
ror, and the plainant in managing the ſame, and to bring this De- 
Stat. of 4 H. fendant to an Accompt. This Defendant for Plea to 
IV. pleaded the ſaid Bill ſaith, That by a Statute made in the Par- 
in Bar toa liament holden at Weſtminſter the Morrow after the 
Bill, Feaſt of / St. Michael, in the fourth Year of the Reign 
of King Henry IV. it is ordained and eſtabliſhed, 
That after Judgments given in the Courts of our So- 
vereign Lord the King, as well in Pleas Real as in 
Pleas Perſonal, the Parties and their Heirs ſhall be 
thereof in Peace until the Judgment be undone by At- 


aint gr Error. And this Defendant * 


| 
| 
e 
, 
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reth, That before the Complainant's ſaid Bill of Com- 
plaint exhibited, this Detendant brought an Action 
in the Court of Common Pleas at Weſtminſter, for the 
Recovery of his ſaid Fees and Montes expended and 
due to this Defendant from the Complainant as afore- 
faid, and obtained a Verdict for 141. and hath Judg- 
ment thereupon, which Judgment this Defendant a- 
vers was obtained before the ſaid Bill exhibited, and 
yet remains in full Force, and is not undone by At- 
taint or Error, and therefore this Defendant pleads 
the ſaid Statute and Judgment in Bar of the Com- 
1 ſaid Bill, and humbly prays the judgment 


c. | 
For Plea unto the ſaid Bill faith, That what Mate- 
rials were provided by the Complainant, or delivered 
by the Complainant for the Defendant's Uſe, or upon 
his Account; and what Building or Work was done 
the Complainant for this Detendant that is menti- 
oned in the ſaid Complainant's Bill, was provided, 
delivered and done by the Complainant above ſix 
Years before this Defendant was ſerved with any Pro- 
cels of this Court to anſwer the ſaid Bill, and that if 
the Complainant ever had any Cauſe of Action againſt 
the Defendant for or concerning any the Matters in 
the Bill mentioned, which this Defendant doth in no 
ſort admit to be true, the ſame did acrue or ariſe above 
ſix Years before the filing of the ſaid Bill, or ſerving 
this Defendant with any Proceſs (thereupon,) nor did 
this Defendant at any Time within fix Years paſt pro- 
miſe, or agree to come to any Account for, or to pay 
the Complainant any Monies for any Materials, Build- 
ings, or Work in the Bill mentioned, or for any of 
the Complainant's pretended Demands in his ſaid Bill 
mentioned. And therefore this Defendant doth plead 
the AR of Parliament, or Statute of Limitations made 
in the one and twentieth Year of the Reign of the 
late King James I. and prays the Benefit of the faid 
Act of Parliament for Limitation of Actions. All 
which Matters this Defendant pleadeth in Bar of the 
Complainant's ſaid Bill, and of the Complainant's 
pretended Demands by his ſaid Bill, for which he 
ſeeks to be relieved, and in Bar of the ſaid Bill; and 
this Defendant prays to be hence diſmiſs d, &c. Fg. 
n 
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a2 Bill brought for Goods fold and delivered, viz. That 


/ Bill for 
Goods ſold, 
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Plea reciting 


the Statute of 


Limitations. 
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And the Plea of the Statute of Limitations may be on 


what Goods, Wares, and Merchandizes were by 'the 
Complainant fold and delivered to the Defendan 
mentioned in the ſaid Bill, were fold and deliver 
above ſix Years before this Defendant was ſerved, &c. 
as above mutatis mutandit. 40 
Or this Plea may be made with a particular Reci- 
tal of the AR of Limitations in this Manner, viz. The 
ſaid Defendant by Proteſtation, &c. For Plea thereun- 
to ſaith, By an AR of Parliament held at Weſtminſter 
in the County of Middleſex, in the one and twentieth 
Year of the Reign of King James I. entitled, An Act 
for Limitation of Actions, and avoiding of Saits at Lam, it 
was thereby enacted, That all Actions of Treſpaſs, &c. 
(as the AF is vertatim to the Words, within two Tears 
after the Words ſpoken, and not after; And note, herein 
rea Care muſt be taken to recite it truly.) And now 
Latina as the Scope of the Complainant's Bill is 
to have a Debt of 7 I 65. 104. which, as he pretends, 
was due to him for Fees and Money laid out and ex- 
pended in managing of the Suit or Cauſe in the Bill 
mentioned for the ſaid Defendant, in the Year of our 
Lord one thouſand ſeven hundred and fix, and 5 J. that 
the ſaid Defendant promiſed in the ſaid Year to give 
him for his extraordinary Care and Pains in managing 
the ſaid Cauſe ; which ſaid Debt contracted, and Pro- 
miſe made by this Defendant to the Complainant, be- 
ing in the ſaid Year 1706. as by the ſaid Bill is alledg- 
ed, appears by the Complainant's own ſhewing to 
more than ſeven Years paſt ſince the ſaid Debt was 
contracted, or Promiſe made, and the ſame not rela- 
ting to any Merchant's Accompts, their Servants or 
Factors, and no Suit having been commenced for the 
ſame Debt or Promiſe, or either of them, by the ſaid 
Complainant againſt this Defendant within the Time 
ſo limitted and appointed by the faid AR, for 22 
ing the ſame, this Defendant is by his Counſel adviſed, 
That the ſaid Suit in this Court for the ſaid Debt and 
Promiſe is barred by the ſaid Act of Parliament, and 
that the Complainant ought not to be relieved for 
the ſame. And therefore this Defendant doth plead 
the ſaid Act of Parliament in Bar to the faid Com- 
3 plainant's 


Df Pleas in Bar. 
hinant's Demands, and humbly prays the - 

— of this Honourable Court, — Ce. Judg 
This Defendant by Proteſtation, &c. (to) as therein 
and thereby is alledged, faith, That he is adviſed that 
the Plaintiff by his ſaid Bill ſeeks to have a Diſcovery 
of a ſuppoſed Marriage- Agreement, or Promiſe ſug- 
geſted to be made by the Defendant in the Month of 
Auguſt, in the Year of our Lord 1704. or at ſome Time 
ſince, to pay unto the Complainant the Sum of 100 /. 
as ' a Marriage-Portion upon the Plaintiff's Marriage 
with A. his late Wife deceaſed, and to be relieved 
thereupon. To which Diſcovery and Relief, this De- 
fendant, as adviſed, doth plead, and for Plea there- 
unto ſaith, That by Statute or Act of Parliament 
made in the 29th Year of the Reign of King Charles 
Il, entituled, An Act for Prevention of Frauds and Perju- 
ries, It is amongſt other Things enacted, That from 
and after the 24th Day of June, in the Year of our 
Lord 1677. no Action ſhall be brought whereby 
to charge any Perſon upon any Agreement made upon 
any Conſideration of Marriage, unleſs the Agreement 
upon which ſuch Action ſhall be brought, or ſome 
Memorandum or Note thereof ſhall be in Writing, and 
—_ by the Party to be charged therewith, or ſome 
other Perſon thereto by him authorized, or to that 
very Effect; which Statute, and particularly the ſaid 
Clauſe therein, this Defendant doth plead in Bar ot 
the ſaid Plaintiff's Demands, the Plaintiff not ſuggſte- 
ing that the Agreement or Promiſe by him ſuggelted 
to be made, was ever put into Writing, and ſigned 
by this Detendant, or by any other Perſon by his Or- 
der. And this Defendant doth humbly demand the 

Judgment of this Honourable Court, Cc. 

This Defendant by Proteftation not confeſſing or 
acknowledging all or any the Matters or Things in 
the Complaiuants ſaid Bill of Complaint to be true, 
in ſuch Manner and Form as the ſame are therein de- 
Clared and ſet forth: For Plea thereunto ſaith, That the 
ſaid Complainants in Trinity-Term, which was in the 
Year of our Lord 1712. did exhibit their Bill into 
this Honourable Court againſt this Defendant, and 
one E. T. to have an Account of the Montes nay 
e 
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Plea of a 
former Suit 
depending 

for the ſame 
Matter. 


A Fine and 
Recovery 
pleaded in 
Bar. 


Ok Pleas in Bar. 
the dale oſ the Plantations, and other Eſtates in the 
Complainants now Bill mentioned, and claiming 


ſuch Shares and Proportions thereof, and ſuch Rights 
and Intereſts therein, as by their preſent Bill they do 


now claim, and praying Relief as to this Defendant 1n 
the ſame Manner, and for the ſame Matters, and to the 
ſame Effect as they do now by their Bill, to which 


faid firſt Bill, this Defendant, and the ſaid E. T. did 


put in their Anſwer, and the faid Complainants 
thereunto replied, and Witneſſes were examined on 
both Sides, and their Depoſirions duly publiſhed, 
and the ſaid former Bill is ſtill depending in this Ho- 
nourable Court, and the ſaid Cauſe is yet undeter- 
mined, and therefore this Defendant doth plead the 
ſaid former Bill, Anſwer, and Proceedings in Bar to 
the ſaid Complainants now ſaid Bill, and humbly 
demands the Judgment of this Honourable Court, 
Whether he ſhall be put to make any further or o- 
ther Anſwer thereunto, and ' prays to be hence diſ- 
_ with his Coſts and Charges in this Behalf ſu- 
tained. | oy 

The faid Defendant by Proteſtation, Cc. faith, 
That inaſmuch as the ſaid Bill ſeeks to draw in Que- 
ſton his this Defendant's Title to the Lands and Je- 
nements therein and hereafter mentioned, and to deli- 
ver up the Deeds and Writings touching and con- 
cerning the ſame, unto them the ſaid Complainants, 
or to either of them; and therefore this Defendant, 
as adviſed by his Counſel, for Plea thereunto ſaith, 
That W. W. in the ſaid Complainant's Bill named, 
was ſeiſed in Fee or in Fee-Tail to him and the Heirs 
Males of his Body, of and in all thoſe Meſſuages, 
Lands, Cc. in the Complainant's Bill mentioned, com- 
monly called or known by the Names ot, &c. and ſi- 
tuate, Cc. And that he the ſaid W, W. being fo there- 
of ſeiſed, and of the Age of 24 Years and upwards, 
did in Michaelmas Term, in the Year of, &c. in due 
Form of Law, acknowledge and levy unto E.C. and 
FJ. S. and the Heirs of the ſaid E. in his Majeſty's Court 
of Common Pleas at Meſtminſter, one Fine ſur Conuz.ance 
de droit come cco, &c. with Proclamations in that Be- 
half made, of all and fingular the ſaid Premiſſes, and 
that 1n the ſame Term a good and perfect Common 
2 Recovery 
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Recovery was in due Form of Law had and ſuffered 


in the ſame Court of C. P. of the ſame Premiſes, in 


which Recovery 7. G. and E. H. did demand the 
Premiſes of the ſaid E. C. and F. S. who vouched to 
Warranty the ſaid . A. who vouched over to War- 
ranty the common Vouchee, as in and by the Records 
of the ſaid Fine with Proclamations and Common Re- 
covery, Relation being thereunto had, may more fully 
and at large appear. And that he this Defendant is ad- 
viſed by his Counſel, and believes that the ſaid Fine 
was fo levied by the ſaid W. V. to the faid E. C. and 
5 S. as aforeſaid, to make them Tenants of the Free · 

Id thereof, that ſo a Common Recovery might be 
had and ſuffered thereof, in Manner and Form afore- 
ſaid. And this Defendant by way of Plea further 
ſaith, That the ſaid W. W. in the Year of, Cc. died 
without Iſſue of his Body, and that 7. N the Com- 
plainant's Father in the ſaid Bill named, was living 


A further 
Plea, that the 
Heir did noe 
claim” within 
5 Years. 


at the Time of the Death of the ſaid W. W. and be- 


lieves and hopes to prove of the Age of 21 Years 
and upwards, and Compos Mentis and at large and 
out of Priſon, and within the Four Seas; and that 
be the faid F. V ſurvived the ſaid W. M. above ten 
Years, and did not within Five Years of the Proclama- 
tions had and made upon the. ſaid Fine, or at an 

Time after proſecute any Title, Claim or Intereſt of, 
in or to the {aid Meſſuages, Cc. or any Part or Parcel 
thereof by Action, lawful Entry or otherwiſe, ſo that 
(as adviſed) the Remainder in the ſaid Complainants 
Bill alledge to be limited of and in the ſaid Premiſes, 
or any Part thereof to the faid F. W. and his Heirs 
for default of Heirs Males of the Body of the ſaid 
. W. by the pretended laſt Will and Teſtament of 
Sir E. W. in the ſaid Bill alſo named, was dock d by 
the ſaid Recovery; and that in Caſe the ſaid Remain- 


der was not dock'd by the ſaid Recovery, yet how- . 


ever, the Complainants are barred of all Claim of, 
in and to the ſaid Premiſes, and every or any Part 
of the ſame by Virtue thereof, and by Force of the 

ſaid Fine with Proclamations thereupon, and Von claim 
as aforeſaid. And he this Defendant doth aver his ſaid 
Plea, and humbly demands the Judgment of this Ho- 
nourable Court, whether, Cc. : 

: | Having 


Averment. 


— a. Alt. il. at. 4 = 
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Of Demur- Having in the beginning of this Chapter ſhewn you 
rers diſtin ſome Rules and Precedents of Pleas and Demurrexs 
from Pleas, jointly, I now come to treat of Demurrers more par- 
Oe. ticularly, wiz. as they are ſeparated and divided from 

Pleas and Anſwers. ni 
Demurrer A Demurrer is the Allegation of the Defendant, 
defined, which admitting the Matters of Fact, or ſome of them 
alledged by the Plaintiff in his Bill to be true, 
ſhews, that as they are ſet forth by the Complainant 
himſelf, are inſufficient for him to proceed upon, 
or oblige the Defendant to make Anſwer unto; and 
therefore 1t demands the Judgment of the Court, 
Whether the Defendant ſhall be compelled to make 
nears to the Plaintiff's Bill, or to ſome certain Part 
| ereol. IE: 

-s ther... And a Demurrer muſt expreſs the Cauſe or Cauſes of 
8 the Demarrer, and that is always where there is Mat- 
defeQive in ter defective contained in the Bill, or where there is 
the Bill, or 1 Matter alledged by the Defendant ; yet other 
foreign. Cauſes may be inſiſted on at the Time of the arguing 

or Determination thereof by the Court. 
Though by the Rule of the Court every Demurrer 
ſhall expreſs the ſeveral Cauſes of Demurrer, yet tis 
New Conſes {aid other Cauſes may be inſiſted on at the arguing 
thereof. But if any Cauſe ſhall be inſiſted on at the 
arguing, beſides what is particularly alledged in the 
Ingroſment on the File, and the Bill be diſmiſs d in 
reſpect of ſuch Cauſe newly alledged, yet the Defen- 


Coſis. dant ſhall pay the ordinary Coſts of Five Marks, if the 
| as particularly alledged be diſallowed. Ord: Chan. 
28K 1/7 Ma _ | | 
If a general Demurrer, or without Cauſe, be put 
General De- in, it will be over-ruled or diſallowed. Cary 126. 


But properly the Cauſes of Demurrer are upon 
Matter defective in the Plaintiff's Bill, and not from 
any foreign Matter alledged by the Detendant ; and 
therefore in the Demurrer, tis ſaid, 4s appears by the 

Complainant's own ſhewing. | | 
And touching Cauſes of Demurrer obſerve the fol- 

lowing Caſes, viz. | ! 

One Mr. Daniel Hill having put in for his Client a 
long inſufficient Demurrer to a Bill; in which De- 
murrer were many Matters of Fact, and other 1 
rivo- 


allowed. 
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fririlous and vain; the Court gave the Plaintiff Fire 
Pounds Coſts, and ordered that no Pleadings ſhould Coſts for a 


ever after be received under his Hand in this Court, frivolous De- 


I Fac. Cary > | murrer. 

A Bill was put in by J. S. Superviſor of the laſt A wrong Per- 
Will of W. and another of that Name was ſerved with ſon ſerved 
the Proceſs that was not the Man himſelf, who in- with f rocels. 
deed was dead; and the Court ordered, That the 
Defendant ſhall put in his Caſe by way of Anſwer 
upon Oath, and then demand Judgment whether he 
ſhall be compelled to anſwer or not, and ſo pray Coſts 
for the Vexation, which will be allowed. Harriſon's 
Caſe, 19 Eliz, Cary's Rep. 61. . 

The Plaintiff put in two Bills, having ſerved only Two Bills on 
one Subpena, and the Defendant was ordered toanſwer one Sul. 
both of them. Ap Rice's Caſe, 21 Eliz. Cary's Rep. 87. 
The Defendant demurred generally, without ſhew- Upon a ge- 
ing any Manner of Cauſe; and the Court ordered a neral Demur- 
Subpena to make a better Anſwer. Duffield's Caſe, 21 ler. 

Elix. Cary's Rep. 88. 87. and Peachy's Caſe, 21 Eli. 
3 4 Rep. 1 3. and again 107. | 

Woman that had an Husband parted from her, For that the 
ſued alone for Maintenance ſet apart for her by the Wife ſued 
Husband's Agreement, and put into another's Hand, without the 
He demurred becauſe ſhe ſued without the Husband, Husband. 
os « was allowed to be good. Walgrave's Caſe, Cary 

ep. 87. 

The Defendant made Oath, That he could not an- Attachment 
ſwer without Sight of Evidences in the Countrey, and for demur- 
having a Day given him he put in no Anſwer but a fing and not 
Demurrer ; and an Attachment was awarded againſt *2{*<ring. 
him. Farmer's Caſes, 21 Elix. Cary's Rep. 110. 

The Defendant refuſed to anwer the Receipt of For that the 
Rent, and demurred for that the Plaintiff had Reme- Plaintiff had 
dy by Law: But if it was over-ruled, and he put to 2 0 
make a better Anſwer by Suhpena, Dix Caſe, Cary's * 


Rep. 71. 

The Plaintiff ſhewed that the Copy of Court Roll, For that he 
whereby the Detendant pretended Title, was indi- ſhall not im- 
rectly entred by the Steward's Clerk of the Manor, peach Courts 
To. this the Defendant - demurred, pretending he Rolls. 
ſhall not be received to impeach the Court- 
Rolls; and faith further, The Homage found the 

2 Copy 


dad. RTP ** _ 
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Copy to be true; and it was over-ruled and ordered, 
that a better Anſwer muſt be made. Holder's Caſe, 
18 Eliz, Cary's Rep. 55. 

In ſome ſpecial Caſes a Demurrer may be proper- 
ly put in to an Anſwer, and ſuch Demurrers have 
| on arg Times. allowed, 1 Chanc Caſes 56. 2 Chan, 

aſes 8. | 

So where the Replication contained new Matter, 
not in the Bill, nor ariſing from the Anſwer, but 
known to the Plaintiff at the exhibiting of his Bill, 
the Defendant ny and demurred to the Replica- 
tion, and the Court allowed it. 1 Chanc. Rep. 259. 

So a Demurrer may be to Interrogatories. Vide 
| poft Tit. Interrogatories. . ; 

Bill amended If a Demurrer is put in upon a Slip or Miſtake 
after Demui · in the Bill, the Plaintiff paying the Defendant's Clerk 
rer. 20 g. Coſts may of Courſe without Motion amend his 

Bill within eight Days after the Demurrer put in, but 
not after that Time without Conſent. 
Coſts on a If within eight days after a filing a Demurrer the 

Demurrer ad- Plaintiff admits it to be good, and pays the Defen- 
mitted, and} dant's Clerk 40 f. the Defendant need not fet it down 
Bill amend» to be argued; for the Bill ſtands diſmiſs'd of Courſe 
ed, — without Motion, unleſs both Sides agree to ſuch A- 
dilmils — N But ſuch Diſmiſſion in no Bar to a new 

ul, Py 
No Dcmur- As no Plea, ſo no Demurrer ſhall be received after 
rer after At- Attachment with Proclamations returned, but «yr 
tachment, &. Motion in open Court, and Affidavit of the Cauſe of 
| the Delay. Ord. Chanc. 121. 
Contra where Yet where after a Proclamation returned, there 
a general Par- came a general Pardon, and the Defendant appeared 


don. and put in a Demurter, it was held he might do fo. 
eg 1 Chan. Caſes 232. | | 
Colts on - As in the Caſe of a Plea, ſo in that of a Demurrer, 


over-ruling. if it be over-ruled, the Defendant pays Five Marks 
| Coſts; But if on arguing it be allowed or adjudged 
| good, the Bill is diſmiſs'd, and the Plaintiff pays 


3 
How b And as a Plea, ſo a Demurrer may be brought on 
— 5 either in the common and ordinary Courſe, or by 


termined. Motion or Petition but they are all to be det 


in open Court. | | i 


* * 7 2 
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If a Demurrer be not by the Defendant within eight Entred with 

days after the filing, entred with the Regiſter in or- the Regiſter. 
der to be ſet down to be argued, it 1s over-ruled of } 
Courſe, and the Plaintift may take out Proceſs for 
Coſts and a better Anſwer. Ord, Chanc. 118. 

As the Regiſter ſhall not enter any Plea, ſo he ſhall How entred. 
not enter any Demurrer in the 1 2 at the Inſtance 
of any Perſon, upon a Watrant for ſetting down the 
ſame on a certain day, unleſs as before is ſhewn in 
the Title of Pleas and Demurrers. 

If upon a Dedimut the Defendant returns no Anſwer Coſts on a 
but a Demurrer or Plea, or both, which ſhall happen Demurrer 
to be over-ruled, he ſhall pay the uſual Coſts of Five over. ruled, 
Marks; and though they be allowed good, yet he ſhall taken by De. 
have no Coſts, becauſe of the needleſs Trouble and in-. 
Delay given to the Plaintiff by ſuch Commiſſion, 
without which he might have ſo pleaded or demurred. x 

If a Defendant obſtinately inſiſts on his Demur- Bill taken pro 
rer, and refuſes to anſwer where the Court is of O- Confeſs, where 
pinion, that ſufficient Matter is alledged in the Bill to the Defen- 
oblige him to anſwer, and for the Court to proceed dant is obſti- 
upon; The Court will decree the Matter of the Plain- vste in bis 
üff s Bill: For by the Demurrer are confeſſed all Pemurtet. 
Matters of Fact that are well alledged. | | 
Where a Defendant brought up from the Fleet on Demurrer 


an alias Habeas Corpus to anſwer a Bill, put in a De- quaſh'd, if 


murrer without Leave of the Court, the Court diſ- without 
charged and quaſh'd the Demurrer, and granted a Leave. 
Pluries Habeas Corpus. | 80 
My Lord Cote in 4 Inf. 33. ſeems of Opinion, That No Damages 
where upon a Demurrer a Bill is adjudged inſufficient, on a De- 
the Defendant ſhall have no Damages, for they are mutrer, per 
given by Stat. 17. K. 2. c. 6. where the Truth of the C4. 
Plaintiff's Suggeſtion is tried, &c. which is not done 8. 17. K 1, 
upon a Demurrer where the Fact is confeſs d; the 
Words of the Statute being, That if ſuch Suggeſtions 
be daly found and proved untrue. 9% 

But ſee the Stat. 15 H. 6. c. 4. which reciting, that Str 15 H 6. 
Subpena's are often had for Matters determinable at cap 4. 


Common Law, enacts, That no Subpæna ſhall be iſſued 


till Surety tound to ſatisfie the Party grieved his Da- 


mages and Expences, if the Matter cannot be made 


good which is contained in the Bill. 
| P And 


* * 
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Coſtsona And though this Statute be not obſerved as to the 
Demurrer, or giving Security, yet the Coſts are always given; and 
Ples, över. ſo tis upon a Piel or a Diſmiſſion, for want of Pro- 
ruled, or dif- ſecution. | | a 
miſſion. © Where a Suit appeareth by the Bill to be of the na- 
Diſſmifion ture of any of thoſe which are regularly to be diſ- 
ſet forth in miſs d, according to the Order for Diſmiſſion made 
the Demut. formerly, I think, in my Lord Bacon's time, the ſaid 
rer. Order is tn be ſet forth by way of Demurrer. 
Difſmiſions By ancient Orders, Suits grounded upon Nuncupa- 
on Motion. tive Wills; long Leaſes tending to eſtabliſh Perpetui- 
ties ; Eſtates with Remainders over to the Crown to 
defeat Purchaſers ; or for Brocages, or Rewards to 
make Marriages ; for Agreements at Play, or Wagers; 
Bargains for Offices contrary to the Statute of Ed. 6. 
or upon Contracts for Simony or Ulury ; are regu- 
larly to be diſmiſſed upon Motion, if they make up 
the whole Matter of the Bill, and there be no ſpecial 
Circumſtances to induce the Court to allow them a 
Procedure. 
Demurrer to A Demurrer is to be put in under Counſel's Hand 
be under without Oath; wherefore if a Defendant had taken a 
Counſei's Dedimus to antwer only, and return'd only a Demur- 
Hand with- rer, an Attachment was to go againſt him. But ſee 
out Oath. before in the Chapter of Anſwers, That a Demurrer 
Note. nay well be taken on a general Commiſſion to anſwer 
| only. 
On Bill of A Bill cf Revivor was to revive all the former Pro- 
Revivor, a ceedings, and particularly the Order by Conſent ; The 
zmurrer for Detendaut demurr'd to the Bill, for that it ſought to 


| that more was revive that Order; whereas the Feine was a Party to 


pray d than it, and ſhe being married ſince the Executorſhip, her 
N re= Conſent to the Order of Reference was conſequently 
_ determin'd : And upon Debate, the Demurrer was al- 
| low'd. 1 Chan. Caſes, 77. | 
1. The like And ſee ibid. 226. Davis verſus Curtis: The Defen- 
Cauſe. dant demurr'd ; 1/, Becauſe the Relief ſought was for 
more than the Security by Bond, and therefore not pro» 
| >. Diſcovery per in Equity. 2dly. For that, that Part of the Bill 
Il of Aﬀdets, © Which was for the Diſcovery of Aſſets, was ill, be- 
| cauſe the Charge was not poſitive that Aſſets, or any 
Goods, came to the Defendant's hands; and both _ 
allow 


5 


G. on <= K 
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allow'd as good Cauſes, And note, the Bond in this Parol Agree. 
Caſe determin'd the Parol Agreement. maent deter- 


A Demurrer was to a Subpæna in Nature of a Scire min' d by a 
facias; and it 2 he that brought the Sub- Bond. 


n4 did not thereby alledge himſelf to be Heir or 22 * 
xecutor to him that had the Decree: It was reſolved, 1, on aht te 
That there was never any Demurrer of this nature p. 1 | 
before; and the Subpena was no Record, nor any to. : 
where filed, and ſo not to be demurr'd to: But the 
Cauſe was to be ſhewed upon the Return of the Writ 
on the Order ; and the Order did mention him that 
brought the Writ to be both Heir and Executor. So 
this urrer was conceived very ridiculous, and 
orer- ruled. 1 Chan. Caſ. 50. 5 
A Bill laying a Promiſe to aſſure Lands for 105. in For that the 
Hand, and 2100 Pounds at Days; demurr'd to, and Bill was but 
allow d, becauſe it was but a Preparation for an Acti- a Preparation 
on . the Caſe, Trin. 38 Eliz. inter Williams and for an Action. 
Nevil, Tothill 72. 


That a Demurrer for Outlawry muſt be upon Oath, For Outlaw. 
and the Record —— ſub pede Sigilli: So an Excom- ry, or Excom- 
munication muſt be pleaded under Seal of the Ordi- munication 
nary. 36 Eliz,, Hulft contra Hulſt, Yet about 4 Car. upon Oath. 
a Demurrer, becauſe excommunicated, was over-ruled 
inter Plumpton and Headlam. 

That a Demurrer, becauſe of a former Diſmiſſion, Becauſe of 4 
mun be upon Oath. Vide Broke contra Smith, 36 & 37 former Dif 
Eliz. i miſſion 

The Husband alone cannot demur for his Wife, by Not by the © 
the Opinion of the Court. Inter Sturling and Green, Husband fo 
36 Eliz. "IM | his Wife, 

A Demurrec was, becauſe Ceftuy que Vie was not Becauſe of 
ſhewed to be in Life; and the Demurrer was over» y 9% Nie, 


ruled not to be good. Inter Victor and Read, 37 Eliz, 


A Demurrer was, becauſe it concern'd the Queen's Becauſe the 
Title, proper for the Exchequer ; yet it was over ruled, Bill was pro- 
Mich. 33 Elix. So Ziller contra Elliot, a Demurrer, per for the 
becauſe the Matter was depending in the Exchequer Exchequer, 


before the Bill, over-ruled. 35 Eliz. — r 
A Bill of Revivor was brought, which was to re- 4 Demurrer 


vive all the former Proceedings, and particularly the 

Ocder by Conſent. The Defendant aid demur to the — 

Bill, for that it ſought to revive that Order, whereas be reliev'd 
P 2 the than can be, 
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the Feme was a Party to it; and ſhe being married 
ſince her Executorſhip, conſequently her Conſent to 


the Order of Reference was determin'd : And' up- 
on Debate, the Demurrer was allow'd. 1 Chan. Caſes 


Simile. The Defendant demurr'd ; 1/7. Becauſe the Relief 
Kone 4 — more chan the —_ by _ — 
refore not proper in Equity. 2dly. For that, that 
ny Part of the Bill which was for Diſcovery of Aſſets was 
ill, becauſe the Charge was not poſitive that Aſſets, 
Parol Agree. dr any Goods, came to the Defendant's Hands: And 
ments deter- Alo in both Points; Paſch. 26 Car. 2. Davis againſt 
mind by Crit, 1 Chan, Co. 22. Here it is noted, That the 
Bond. Bond determin'd the Parol Agreement. 
Two Execu- Two Executots were Plaintiffs, and one of them 
tors, and one excommunicated ; the other was ſevered, and the De- 
excommuni- tendant ordered to anſwer. Hill-39 Eliz. Tomes con- 
cated. tra Vaughan. | we er 
For that one A Demmurrer was, pretending that one Executor 
Executor c could not ſue another ; and over-ruled, becauſe the 
aer not ue Matter is- meer ly Teſtamentary. 20 Eli. ; 
— The Defendant put in a Demurreer to the Plaintiff's 


. Zill, becauſe the Plaintiff was outlawed at the Suit of 


Strangers, yet ordered to anſwer. Mich. g Fac. Skies 
contra Rawſon, | | 


Becauſe of a A Demurrer, becauſe a Decree had been in the Ex- 


| Decree in the cheguer ; aver-ruled, and decreed here in Preſence of 


* 


tra Bennet. M 
Motion to Becauſe the Defendant did not put in his Demur- 
have a De - Ter according to the Rule of Court, moved to have 
murrer en- it entred; but denied in 14 Car. inter Osborne and 
ered. Pagett. 8 


Exchequer. the Barons of the Exchequer, Mich. 14 Car. Salter con- 


by Precedents of Demurrers, Oc. Vix. 


The ſeveral Demurrer of the Right Honourable Ch. Earl 


cf M. one of the Defendants to the Bill of Complaint of 
64 8 | 


I E ſaid Defendant by Proteſtation, not confeſſing a 
or. acknowledging all or any of the Matters or 1 
Things in the ſaid Complainant's Bill of Com- F 

plaint to be true in ſuch Manner and Form as the ſame 
are therein and thereby ſer forth and alledged ; faith, 
He is adviſed by his Counſel, That there is no Matter 
or Thing in the ſaid Bill of Complaint contained, 
good and ſufficient 'in the Law whereby to call this 
efendant in queſtion in this Honourable Court for 
the ſame: But that there 1s good Cauſe of Demurrer 
thereunto; For that it appears by the Complainant's 
own ſhewing, in and. by his ſaid Bill, That the Scope 
and End thereof is for the. Complainant (as being Ad- 
miniſtratrix of the Goods and Chattels of K. C. de- 
ceas'd, with his Will annex d, unadminiſtred by his 
Executors therein named) to be relieved touching a 
Leaſe or Term of One and twenty Years, of a Meſ- 
ſuage and certain Lands in the Bill mentioned, ſup- 
poſed to be demiſed by E. F. unto the ſaid R. C. de- 
ceaſed, bearing Date the . . . . Day of, Cc. for ſuch 
Term as aforeſaid, tocommence from and immediately 
after the Deceaſe of one E. A. in the Bill named, then 
Tenant in Poſſeſſion of the Premiſſes, and to charge 
the Lands with 4001. and Intereſt, alledged to have 
been the Conſideration paid for the ſaid Term, or to 
be anſwered out of the Lands and the Profits thereof, 
for one and twenty Years as aforeſaid : To which ſaid For that the 
ſeveral Matters, and all other the Things in the ſaid Bill Leaſe where. 
contained, this Defendant doth demur, and for Cauſe of by the Lands 
A Demurrer, ſheweth, That it appeareth of the Com- * re charge. 
plainant's own ſhewing, That the ſaid E. A. died in ** MM et 
or about the Year 1661. and that the ſaid Term or Pie 
Leaſe touching which he ſeeks Relief, expired in or 
about the Year 1689, And therefore inaſmuch as the 
Iand was not, nor is not any way chargeable with or 
: 3 hable 
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uity, after xpiration e ſai e : Nor 
is het Defendant, for ought appears by the Bill, any 
The Defen- ways anſwerable or accountable in Equity for any Pro- 
dant notac- fits of the Premiſſes taken during the ſaid Term of One 
aountable and twenty Years; and therefore it is reaſonable to 
thereupon. preſume, that the ſaid Leaſe was ſurrendred or deli- 
* The Leale vered up to the Executors of the ſaid K. C, it appear- 
| ing of the Complainant's own ſhewing, that the ſame 
long ſince came to the Hands of M. E. and A. E in 
the Bill named, or one of them, who then claimed to 
have an Eſtate and Intereſt in the ſaid Lands and Pre- 
miſſes, and entred and took the Profits thereof : And 
foraſmuch as a Demand of this Nature, eſpecially af- 
Length of ter ſo great a Length of Time as aforeſaid, ought not 
Time. to be countenanced in this Honourable Court, and the 
No Equity faid Bill containing in it no Equity againſt this Defen- 
ſhewn againſt dant; this Defendant therefore, for all the ſaid Cau- 
the Dgten- ſes, and for ſeveral other De fects, and manifeſt Im- 
dent. perfections of the ſaid Bill of Complaint, doth demur 
in Law to the ſaid Bill; and abides by the Judgment 
of this Honourable Court, whether he ſhall be enforced 
to make any other or further Anſwer thereunto, and 
| prays to be hence diſmiſſed with his reaſonable Coſts 
and Charges in this behalf moſt wrongfully ſuſtained, 


7. Vernon. 


| T* HE ſaid Defendant by Proteſtation, &c. for and 
A Demurrer T by way of Demurrer thereunto, faith, That the 
for want ok * * Complainant in and by her ſaid Bill, endeavours 
proper Pat» to intitle her ſelf to ſeyeral Meſſuages, & c. in the Bill 
. mentioned, as one of the Daughters and Coheirs of F. H. 
in the ſaid Bill called F. N. who was one of the Daugh- 

ters and Coheirs of X. W. in the Bill named, deceaſed; 

and prays to have an Account of the Rents, Iſſues and 

Profits of the Premiſſes ever ſince the Death of her ſaid 

Mother, and to have the Deeds, Evidences and Wri- 

| tings diſcovered and brouglit into Court, or depoſited 

In other ſafe Hands, for the Benefit of the ſaid Com- 

llainant, and F. H. her Siſter, in the Bill called F. N. 

he other Daughter and Cohier of the ſaid F. H. de- 

geaſed. To which Bill this Defendant doth demur, 


and 
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and for Cauſe of Demurrer, ſaith, That it appears of 
the Plaintift's own ſhewing, that the ſaid F. called in 
the ſaid Bill F. N. is Daughter and Coheir with the 
Complainant of the ſaid F. called in the faid Bill F. N. 
decealed, and 18equally intitled with the Complainant 
(if any Title ſhe bath) and who is now living, and 
may hereafter call this Defendant to anAccount under 
the ſame Pretences of Title as the Complainant now 
doth; whereby this Defendant is like to be put to a 
double Trouble, Charge and Vexation, which might 
have been determin'd by this Suit in caſe the ſaid F. 
the Complainant's Siſter, the Coheir with her to the 
Eſtate in queſtion, had been a Party, Complainant or 
Defendant to the ſaid Complainant's Bill, as ſhe ought 
to have been: Wherefore, for that the Complainant's 
ſaid Siſter is not made a Party to the ſaid Complain- 
ant's Bill, and for divers other Errors and Imperfecti- 
ons in the ſaid Bill appearing, this Defendant doth 
demur in Law thereunto, and humbly demands the 
Judgment of this Honourable Court whether, Cc. 


T HE faid Defendant by Proteſtation, &c. The 
I Complainants ſaid Bill being exhibited againſt 
this Defendant, in order to recover two ſeveral Lega- 
ciet of 10 J. apiece, pretended to be given to each of 
the Complainants by the laſt Will and Teſtament of 
one T. B. deceaſed, bearing Date, Cc. And they by 
their ſaid Bill ſetting forth, That the ſaid T. B. being 
ſeiſed in Fee-ſimple to him and his Heirs for ever, of a 
Meſſuage or Tenement, with its Appurtenances, lying 
and being 1n the Pariſh of H. in the County of M. by 
Purchaſe from one M. X. his Mother-in-law ; and be- 
ing ſo ſeiſed, made his laſt Will and Teſtament in 

riting, bearing Date as aforeſaid; and thereby did 
give and bequeath to the ſaid Complainants, and to 
each of them, the Sum of 101. to be paid to them re- 
' ſpectively out of his ſaid Meſſuage or Tenement in H. 
aforeſaid, after the Deceaſe of E. B. his Wife, and A. XK. 
his Motther-in-law ; and that ſoon after the ſaid T. B. 
died ſeiſed of the ſaid Premiſes, and that this Defen- 
dant purchaſed the ſame, and had Notice of the laſt 
Will and Teſtament of the faid T. B. and of the Le- 


P 4 gacies 


ties. 
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Trgverſe, 


the ſaid Heir at Law may have ſome Releaſe or Re- 


made it a 


Ok Demurrers. 
gacies there ueathed to the Complainants; and 
— the ſaid 2 and A. R. are both dead, and that 
the Legacies of 10 J. 2 are due to the Complain- 
ants, and that this Dęfendant ought to pay the ſame 
to the Complainants, he having purchaſed the ſaid Pre- 
miſſes which were chargeable with the ſaid Legacies : 
Whereunto this Defendant doth demur, and for Cauſe 
of Demurrer, faith, That the Complainants faid Bill 
being exhibired againſt this Defendant for the ſaid 
Legacies, as Purchaſer of the ſaid Premiſſes, pretended 
by the ſaid Bill to be charged with Payment of the 
ſame; the ſame Complainants ought, as this Defendant 
is adviſed, to have made the Heir at Law to the ſaid 
T. B. a Party, and Defendant to the ſaid Bill; For 
that the Heir at Law may have paid off and diſchar- 
ped the ſaid Legacies, or otherwiſe have ſatisfied the 

ame to the Complainants, and to each of them: And 


leaſes, or other Diſcharges for the ſame, which he 
might haye pleaded in Bar to the Complainants De- 
mand of the ſaid Legacies, or otherwiſe ſmight have 
pear to this Court that the ſaid Legacies, 

nor either of them, are not now due to the Complain- 
ant; and more eſpecially, for that it does not appear 
by the Complainants faid Bill, that the ſaid Premiſes 
which deſcended to the Heir at Law, are chargeable 
with the ſaid Legacies by the ſaid laſt Will and Teſta- 
ment of the ſaid 7. 3. And for farther Traverſe of 
Demurrer, this Defendant doth ſay, That the ſaid 
Complainant ought, as this Defendant is adviſed, to 
have made the Executors or Adminiſtrators of the ſaid 
T. B. a Party or Parties to the faid Bill, who for ought 
oo appear by the ſaid Bill, may haye paid the ſaid 
Legacies out of the Perſonal Eſtate of the ſaid T. B. in 
eaſe of the ſaid Premiſſes, and may have taken ſome 
Releaſe or Releaſes, Diſcharge or Diſcharges for the 
{ame ; and might, if they had been Parties to this Bill, 
haye pleaded the ſame in Bar to the Complainants De- 
mand thereof by their ſaid Bill; which Releaſe or Re- 
leaſes, Diſcharge or Diſcharges, this Defendant can 
take no Benefit- of : But the Complainants will have 
their Legacies twice paid them, for ought appears by 
| x > ns . their 


Df Demurrers. 


their ſaid Bill: Wherefore, for that the Heir at Law 
to the ſaid T. B. is not made a Party to the ſaid Bill, 
and for that the Executors or Adminiſtrators of the 
ſaid T* B. are not made Parties to the ſaid Bill, and 
for divers other Caufes and ImperfeRions in the ſaid 
Bill, this Defendant doth demur in Law thereunto, 
and humbly demands the Judgment of this Honoura- 
ble Court, Cc. 


T HE faid Deſendant by Proteſtation, &c. For 
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and by way of Demurrer thereunto, faith ; for not ſer. 
e 


That t 


Complainant by her Bill (as this De- ting forth 


fendant is adviſed ) endeayours to entitle her ſelf to Letters of 


a Sum of Money due upon a Bond pretended to be 
entred into by this Defendant to K. B. her late Huſ- 
band, deceas'd ; and ſuggelts for Equity, that the ſaid 
Bond was burnt in late Fire that happe 


Adminiſtra- 
tion, and not 
making Oath 
of the Loſs 


ned in 
Southwark. To which this Defendant demurreth, and of 


for Cauſe of Demurrer ſaith, That the Complainant 
hath not by her ſaid Bill ſufficiently entitled her ſelf 
to the Money due upon the ſaid Bond (in Caſe an 

ſuch Bond there ever was, which this Defendant doth 
in no ſort admit; ) for that the Complainant doth 
not by her Bill ſet forth, That Letters of Adminiſtra- 
tion of the Eſtate of the ſaid R. R. were granted unto 
her under the Seal of the Spiritual Court ; and for that 
ſhe doth not proffer to produce the ' ſame ſo under 
Seal to this Court, nor refer her ſelf thereto; and for 
that the ſaid Bill doth not contain any Equity, for 
that the ſaid Complainant hath not made Oath that 
the ſaid Bond is burnt or loſt, as by the Rules and 


conſtanr Practice of this Court ſhe ought to have 


done: Wherefore, and for divers other Errors and Im- 
perfections in the ſaid Bill appearing, this Defendant 


doth demur in Law thereunto, and humbly demands 
the Judgment of, Cc. 


HF E ſaid Defendants by Proteſtation, &c. and for 
Demurrer thereunto, they ſay, That there a 


A Demurrer 


for that the 


peareth no Matter uity charged in the ſaid Bill charges 


Bill, for ſuch Matters as the Complainant ſecks Relief 


this De fen- 
dant with 


ſeveral Promiſes for ſoliciting Cauſes in this Court, and for Protection gi- 
ven the Defendant againſt Treaſons, and other undue Prottices. 


thereby : 


thereby: But that the ſaid Bill is exhibited to vex 
perplex, and charge theſe Defendants, without any 
juſt Ground or Cauſe ; for that he the ſaid Complain- 
ant my or and take his Action at Law againſt 
theſe Defendants, for all and eyery the Matters and 
Things he complains % in and by his ſaid Bill of 
Complaint; and may thereupon recover what he pre- 
tends to be due to him upon any the ſpecial Agree- 
ments by him pretended, and Promiſes ſuggeſted to 
be made by this Defendant H. D. for Recompence for 
any the Matters and Things by him ſet forth in his ſaid 
Bill : And theſe Defendants for further Demurrer to 
Seandalt, the faid Bill, ſay, That the ſaid Bill is not only void 
THY of Equity, but, as theſe Defendants are adviſed, full 
cdl ſcandalous and diſgraceful * and Suggeſtions 
7 theſe Defendants; as, that this Defendant 
D. is indebted or obliged to him the ſaid Com- 
plainant for his Protection or Safety from divers Trea- 
ſons, and other undue PraRices by him the ſaid De- 
fendant, in and by the ſaid Bill ſuggeſted to have been 
commited : Whereas this Defendant is altogether 
E thereof, and was never, nor could, nor can 
therewith charged. And allo with charging the 

ſaid other Defendant E. D. with deceiving him the 
ſaid Complainant of ſeveral Sums of Money, which 
(if any ſuch Thing were) theſe Defendants ſay he 
hath a more legal Remedy to take againſt theſe Defen- 
dants for the ſame, than by ſuch Allegations in his Bill 

in this Honourable Court: For which ſaid Cauſes, 
and divers other Errors and Imperfections in the ſaid 
Bill appearing, theſe Defendants do demur in Law, Cc. 


HE ſaid Defendants ſay, and either of them 
mY Bill chat T faith, That if all the cd Complainant's Bill of 
ſceks to be ther Complaint (as againſt theſe Defendants, or ei- 
relieved a- of them) were true, as the ſame is not; yet of the 
gainſt a Bond Complainant's own ſhewing, there is not any Cauſe, 


| entred into Or Colour of Cuſe therein contained, why the ſaid 


by the Plain- Complainant ſhould complain againſt, or ſuetheſe De- 
tiff to ano · fendants, or either of them, in this Honourable Court, 


ther; to „er 
ieh the Lr in any other Court of Law or Equity; neither 1s 


Defendants, and one J. B were Witneſſes, and confederated with the 
Obligee to obtain the ſame. og [ 
; ere 


. ao os eee: 


hath-theſe Defendants, or either 


there any Matter or Thing charged in the faid Bill 


of Complaint againſt them theſe Defendants, or either 
ofthem, whereupon this Court can proceed to make 


any judicial Order or Decree againſt them theſe De- 


fendants, or againſt either of them: For if it were true, 
(as it is not) That K. S. deceaſed, in the ſaid Bill nam- 
ed, did take Security of . B. in the Bill alſo named, 
by Bond, Bill, or any other Writing of the ſaid W. B. 
for the Sum of 50 I. in the ſaid Bill ſpecified, or in a- 
ny other greater Sum, and arreſted the ſaid V. B. upon 
the ſaid Bond or Bill, and imprifon'd him in the Mar- 


ſhalſea, where he yet remains a Priſoner at the Suit of 


the ſaid W. And if it be alſo true, as the ſame is not, 
That L. X. one of the Defendants, in the Bill alſo 
named, did write the ſaid Bond, Bill, or other Writ- 


ing; and that he the ſaid L. K. and theſe Defendants, 


were Witneſſes to the ſealing of the ſaid Bond or Bill, 
Ce. Then theſe Defendants, and either of them, faith, 
That the ſaid Complainant of his own ſhewing is 
not; nor any ways can be wronged or prejudiced by 
Reaſon of theſe Defendants being Witneſſes to the ſaid 
Bond, Bill, or any other Writing; neither. have or 
them, committed 
or done any unlawful AR or Thing therein, where 

the ſaid Complainant ſhould need the Aid of this 
Honourable Court againſt theſe Defendants, or againſt 
either of them, or whereupon this Court can ground 
any judicial Order or Decree : For which Cauſes, and 
for that there is no other Matter or Thing charged in 
the ſaid Bill of Complaint againſt theſe Defendants, 
or againſt either of them, ſaving that they theſe De- 
fendants are thereby ſuppoſed to be Witneſſes with 
the ſaid L. X. to ſome Bond, Bill, or other Writing; 
and for that the ſaid Bill of Complaint containeth no 
Matter of Equity againſt theſe Detendants, or againſt 
either of them: Therefore theſe Detendants, and either 
of them, doth demur and abide in Law upon the In- 
ſufficiency of the ſaid Bill of Complaint; and do, and 
either of them doth humbly demand the Judgment 


of this Honourable Court, Cc. Aloped. 


The 
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Note, | The Demurrer of G. D. and B. his Wife, to the Bill of 
Complaint of T. X. Complainant. 


A Demurrer OR Demurrer thereunto, theſe Defendants ſay, 
for that it F They are adviſed the ſaid Bill, exhibited by the 
was partly aid T. X. is ſuch, that they are not by the Ju- 
an Original, ſtice of this Honourable Court requirable to anſwer 
and partly a unto the ſame, for the many I mperſections therein 
Bill of Revi- appearing, and more eſpecially, for that the ſame ap- 
vor, no Pro- —_ . 

— prayed — in it ſelf = — ul a Bill of 10 greg 

i e ill, there is not any Pr pray- 

— ed, that the ſame, or any Part thereof ſhould be re- 

vived ; ſo that that Part thereof that ſhould be re- 

vived, cannot be revived, as theſe Defendants are ad- 

viſed for the Reaſons. aforeſaid, it cannot ; then con- 

ſequently as they are alſo adviſed, the other Part 

thereof need not to be anſwered, for that it is not felt 

ſubſiſtenr, but merely dependent, and conſequential 

upon that which ſhould have been revived. And 

theſe Defendants farther ſay, as they are adviſed, there 

Alſo a for- are other Defects in the ſaid Bill, for which theſe De- 

mer Diſmiſ- fendants ought not to be compelled to anſwer the 

ſion of Parr. ſaid Bill, as particularly for that it is therein expreſ- 

- fed, That as againſt one of the Defendants, viz. A. C. 

for 1000 l. the Bill was diſmiſs'd, yet that alſo, as 

they are adviſed, is prayed to be revived ; and farther, 

for that the Complainant, as they are adviſed, hath 

not well entitled her ſelf, or well ſet forth her Title 

to the Eſtate by her, in her Bill mentioned to be de- 

creed, not derived her Title well from the Perſons 

mentioned to have obtained the ſaid Decree ; for all 

which Cauſes, and for many other Defects in the ſaid 

The Demur- Bill appearing, theſe Defendants do demur in Law 

rer was al · thereunto, and humbly demand the Judgment of this 

lowed, ©. Honourable Court, if thereunto they (hall be requird 
to make any other or further Anſwer, Cc. 


The joint and ſeveral Demurrer of W. B. Eſquire, and 
—— — 2 1 K. Gen. two of the Defendauts, to the Bil of "Com- 
contains ſe. plaint of T. G. Gent, Complainant. 


vere] and di- T* ESE Defendants by Proteſtation, &c. ſay, 
ſtiact Mat. That they are adviſed by their Counſel, That the 


ters againſt a 
ſeveral and diſtiaQ Perſons, and drawn to unneceſſary Length, * 


Om- 


ct Demutrers. 


Complainant's ſaid Bill is inſufficient, and to which, 


by the Rules of, and Juſtice of this Court, they theſe 
Defendants, or either of them, ought not to be com- 
pelled to make or give any Anſwer, and for Cauſe 
of Demurrer thereunto, theſe Defendants ſay, That 
the ſaid Bill containeth in it ſelf ſeveral and diſtinct 
Matters againſt ſeveral and diſtinct Defendants, which 
have not any Relation or Reference, the one to the 
other, whereby the ſaid Bill is drawn to a great and 


unneceſſery Length of above 120 Sheets of Paper, and 


theſe Defendants, altho' but very little concerned 
therein, are thereby enforced to take out a Copy of 
the ſaid Bill, and if theſe Defendants ſhould alſo be 
enforced to make Anſwer thereunto, they muſt (if 
the Cauſe ſhall deſcend to Ifſue) be put to unneceſſa- 
ry Charges and Expences in taking out Copies of the 
Pleadings and Proofs which ſhall happen in this 
Cauſe, and which concern the other Defendants on- 
ly, and whereunto theſe Defendants have not Relati- 
on, nor are any Way pretended or ſuppoſed by the 
Bill to be concerned, which is againſt the conſtant 
Practice and Juſtice of this Honourable Court, and if 
admitted, would prove to theſe Defendants an ex- 
traordinary Charge and Vexation, wherefore, and for 


divers other apparent Errors, Imperfections, and In- 


certainties in the ſaid Bill of Complaint contained, 
theſe Defendants do demur and abide in Law, and 


humbly Demand the Judgment, &c. 


The Defendant by Proteſtation not confeſſing or ac- 
knowledging all or any the Matters or Things in the 


ſaid Bill of Review contained, other than what is Review. 


contained in the Decree upon Record, which the Bill 
ſeeks to reverſe, to be true, in ſuch Manner and Form 
as the ſame are thereby ſet forth and alledged, fait 
That by the conſtant Rules of this Court, no Bill 
Review ought to be admitted to alter or change Mat- 
ters decreed, but only either for Error in Law appeari 

in the Body of the Decree, as it is drawn up and enrolled, 
or for new Matter ariſen ſince the Decree, or ſuch Matter 


of which the Plaintiff in the Bill of Review could not have 
"Notice at the Time of the Decree; and therefore, and for 
that the Matters aſſigned by the Bill for Cauſe of Re- 


verſal of the ſaid Decree, are neither any — in 
01 


A Demurrer 
to a Bill of 


Allowed. 


Other Cauſes 
of a Demur- 
rertoa Bil 
to review or 
re verſe a De. 
Cree. 
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Law apparent in the Body of the Decree, nor any 
ſuch new Matter as aforeſaid, but are only a Pretence 
of migudging in Matter of Form only, and not in 
Point of Right, and for that the Pretence of the Bill 
for decreeing for a Defendant againſt a F laintiff on 
his own Bill, and the Pretence of the Abatement of 
the Suit before the Decree pa, are only Excel ions of 
Formality, and for that the other pretended Error in 
miſcaſtidg, in Caſe any ſuch there be, is amendable 
by a Motion; and for that the ſaid Bill of Review 
contains in it no Equity, this Defendant doth demur 
in Law thereunto, and humbly inſiſts upon it, that 
the ſaid Decree ought not for any of the Cauſes aſ- 
ſigned by the Bill to be reviewed or reverſed, being 
for ought appears, well grounded, and humbly de- 


- mands the Judgment of this Honourable Court, &c. 


This Defendant by Proteſtation, Cc. and the Scope 
of the Complainants being, as this Defendant is adviſ- 
ed, to review a Decree made in this Court, wherein 
this Defendant was Complainant againſt the now 
Complainant then Defendant, by which it is decreed, 
That the Sum of 60001. Cc. ( reciting the Subſtance 
of the Decree) and whereby a perpetual Injunction 
was granted for ſtay of all Suits at Law, touching the 
Rent-Charge of - - - in the faid Decree mentioned; 
This Defendant doth demur unto the ſaid Bill of Re- 
view, and for Cauſe of Demurrer faith, That by the 
conſtant ſettled Rules of this Court, no Bill of 
Review ought to be admitted, to alter, change, or ex- 
. any Decree of this Court enrolled, unleſs there 
e either manifeſt Error in Law appearing in the Body of 
the ſaid Decree, as it ts enrolled, or for ſome new Matter 
of Fatt diſcovered ſince the Decree pronounced, and that 
onlp by Leave of the Court on an Afﬀidavit made of the 
Truth of that Matter, and this Defendant doth inſiſt, 
That it doth not appear in the Body of the ſaid De- 
cree, as the ſame is ſigned and enrolled, and is of Re- 


cord in this Hanourable Court, that there are or is 


any Error or Errors apparent in the ſaid Decree, 


whereby, or by Reaſon whereof, the ſaid Decree can 


or ought to be reviewed or reverſed, and for that the 
pretended Errors in the ſaid Bill of Review ſet forth, 


are not Errors in Law appearing in the Decree, but 


Alle- 


— 
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Allegations and Suggeſtions of Matters not contained 


in the ſaid Decree, and for that there is not any ſuch 
new Matter alledged, or Affidavit made, and Leave 
obtained from this Honourable Court for bringing 
ſuch Bill of Review as 1s warranted by this Honou- 
rable Court in this Caſe, therefore this Defendant 
doth demur in Law to the ſaid Bill of Review, and 
doth humbly inſiſt upon it, that the ſaid Decree, for 
ought appears, is well grounded, and doth humbly 
demand the Judgment of this Honourable Court, &c. 
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This Defendant by Proteſtation, &c. faith, That the Another De- 
Complainant pretending by his Bill, That one T. B murrer foc 


did deviſe certain Lands, & c. in the Bill particular- 
ly named, unto one F.T, the Complainant's Father, 


deceas d, for ſixty Years, at 23 J. Rent, and that his 


Father dying thereof poſſeſſed, Adminiſtration of the 


Goods and Chattels of his ſaid Fathet were granted to 


E.T. the ſaid Complainant's late Mother, and that 
ſhe ſhewing an Intention to marry this Defendant, 
and to diſpoſe of her Eſtate for the good of her Chil- 
dren before her Marriage, did by Indentures dat 

e. aſſign over all her . Eſtate, &c. therein to X. T. 


and C F. for the Reſidue of the ſaid Term in truſt for 


her ſelt for Lite, and after in truſt for the Complain- 
ant, and that the Complainant ſhould receive yearly, 
during her Life, 10 I. and that the ſaid E. being dead, 
and this Detendant having got the ſaid Deed into his 
Hands, conceals the ſame, and refuſes to ſuffer the 
Complainant to enjoy the ſaid Land, or to pay the 
ſaid 101, per Annum according to the Truſt, and to 
diſcover. the Date and Contents of the Deed, and the 
Witneſſes Names, and in whoſe Cuſtody it is, Cc. 
is the Scope of the Bill, to which Bill, and all the 
Charge therein contained, this Defendant doth demur, 
and firſt, for that the Plaintiff ſeeks the Cuſtody of a 
Deed, by which he pretends Title to the ſole Rent of 
the Remainder of a Term for ninety-nine Years, aſ- 
ligned by his Mother to R. T. and C. F. which if any 
luch Deed were, it did properly belong to the Com- 
plainant or to the ſaid Truſtees, and molt probable to 
be 1n their, or ſome of their Cuſtody, and not 1n 
this Defendant's, who appears by the Complainant's 
own ſhewing, to be a Stranger thereunto, it being 


made - 


8 Caus 


1 —— eee — 
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made by his late Wife before her Marriage, and hath 


not made Oath, (as by the Courſe of this Honoura- 


ble Court he ought ) That the ſaid Deed, of which 
he ſerks a Recovery and Relief 2 is not in 
his own Cuſtody, or of ſome other erlon or per- 
ſons in Truſt for him, or within his Power: And fo 
for ought appears to this Court, doth needleſsly vex 
this Defendant by this Suit, as he hath done by two 
former Bills, which are diſmiſs'd by the Plaintift him- 
ſelf, touching this Leaſe; as alſo for that he ſeeketh 
by his ſaid Bill to be relieved concerning a Truſt 
created for his Benefit, and hath not made the Tru- 
ſees Parties to the ſaid Bill, but hath exhibited his 
{aid Bill on purpoſe to oppreſs this Deferidant by this 
Suit, in which this Honourable Court cannot, as this 
Defendant is adviſed, make any Decree for want of 
proper Parties ; for which ſaid Cauſes, and other Im- 
per fections in the ſaid Bill, this Defendant doth de- 


" 


mur, and humbly demand, Cc. 


Where one 
Defendant's 
relative An- 
ſwer is ſoffi . 
cient. 


Aliter if a- 
part. 

Where, upon 
a Cuſtom for 
Tithes of 
Conies the 


The foregoing Precedents may be ſufficient to ſhew 
the Nature of Demurrers as feparated and diftinguiſh- 
ed from Pleas or Anſwers; and having 1n the begin- 
ning of this Chapter treated of Pleas and Demurrer. 
jointly, I ſhall only add a few Words touching An- 

s and Demurrers jointly, and give a Precedent or 
two thereof, and then conclude this Chapter. 


Of Anſwers and Demurrers jointly. 


Where, in a joint and ſeveral Anſwer by A. and B;. 
if A. for himſelf anſwers, and B. ſays he hath peruſcd 
the Anſwer of 4. and believes it to be true, ſuppoſin 
B. charged with nothing of his own Knowledge, ſuc 
a relative Anſwer is ſufficient. Hard, Rep. 105. inter 
Walker and Norton. | 
But tis otherwiſe where the Defendants anſwer ſe- 
verally each apart. bid. | 

In a Bill for Tithes of Conies by Cuſtom, the De- 
fendants by Anſwer denied the Cuſtom, but did not 
diſcover how many Conies they killed, nor the Va- 


Defendant generally denied the Cuſtom without further Diſcovery, 
2 


and good. 


” lue 
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lue thereof ; yet Paſch. 13. Car. 2. inter Randal & 

Head, Hard. 188, þ it was reſolved well enough, 

(the rather becaute the Demand was againſt common 

Right) for there being a full Anſwer given to the 

Thing in Demand, till that be tried, the Defendants 

are not bound to diſcover ; and if it ſhould be other- 

ways, the Defendant by a feigned Suggeſtion might 

be forced to diſcover any Thing; but in ſuch Caſe Note. 

if the Matter be found againſt the Defendant, he ſhall 

after be examined upon Interrogatories. 
But where there is no ſuch great Inconvenience, as Vet Executor 

upon a Bill againſt an Executor to diſcover Aſſets, he muſt anſwer 

muſt anſwer, though he denies the Debt, becauſe it to Atkts, tho 

concerns the Act of another, and Aſſets are preſumed, B denies the 

per Cur', Hard. 188. Paſch. 13 Car. 2 + 0G 

/ Where a Defendant before Replication was allowed Anſwer, 

to amend her Anſwer. 1 Chanc. Caſes 29. Chute againſt when amend. 

the Lady Dacre, Mich. 15 Car. 2, The Defendant ha- able, and for 

ving miſtaken her ſelf in her Anſwer, as was al- What. 

ledged, having therein ſworn ſomething which was 

found by her afterwards to be otherwiſe ; It was al- 

ledged by her Counſel, and Affidavit made by her ſelf 

too for that purpofe, That thoſe Matters untruly ſer 

forth were added in the Margin of the Draught, after 

ſhe had peruſed it; and fo ſhe was thereby ſurpriz d. 

And it was alledged, That no Replication was filed 

prout Certificate. And Affidavit of Notice of this Motion 

to the other ſide was read; Bur the Plaintift making 

no Defence, it was ex parte, on the Detendant's Mo- 

tion, ordered, That ſhe be at Liberty to amend her 

Anſwer in the faid Matters miſtaken. And it was 

ſaid, That like Liberty had been given to a Defendant 

to amend his Anſwer before Replication, in a Caſe 

3 Chettle and Chetile, in the Lord Coventry s 

Time. | | 
Criſp againſt Nevil, Mich. 16 Car. 2. The Defendant When the 

excepted to the Anſwer, and the Exceptions were re- firſt Anſwer 

ferred ; The Maſter certified the Anſwer Nu is reported 

in the Points excepted to; then the Defendants fully inſufficient, 

anſwer to the Charge of the Bill. But in truth the the Defen- 

Exceptions were longer than the (Bill. The Maſter dagt, if he 


anſwer again 
upon a Reference io the ſecond Anſwer, reports the OR 


cepting, is to anſwer all the Points excepted, tho the ſame exceed the Bill. 
Anſwer 
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And Relief Sequeſtration of the Debt, as was alledged ; and the 
| — had of a Maſter of the Rolls (though that Anſwer was ſet forth 


—before. 


Df Anſwers--and. Demurrers. 
Anſwer inſufficient in the Points excepted unto. The 
Defendants. except unto the Report, and upon Debate 
the Defendant's Counſel inſiſted, They had anſwered 
well to the Bill, and that they ought not to be put 
toanſwer any Matter but what 1s in the Bill. But 
the Plaintiff's Counſel inſiſted, That inaſmuch as the 
Defendants did not except againſt the firſt Report, 
but had ſince anſwered, they had admitted they ought 
to anſwer to all the Matters of the Exception: And 
ſo it was ruled. 


Where the, ones Ar. contra Lenthall & Uxor Mich. 21 Car, 
| Plaintiff's "The Bill was to be relieved for a Bebt owing by 


own former 


Anſw hall Bond fr Oln Sir James Stone bonſe, to whom the Defen- 
7 wo Taſfer. dant the Lady was Exccutrix ; which Debt and Bond 
ed to be read the Plaintiff in his Anſwer to a former Bill had ſworn, 


againſt bim. Was fully ſatisfied to him, but that was to avoid a 


Debt, which in the Defendant's Anſwer in this Cauſe). would not 
the Plaintiff | ſuffer the Anſwer to be read againſt the Plaintiff, and 
had ſworn "fo decreed the Defendants to ſatisfie the Debt. 1 Chan. 
was ſatisfied _ Caſe 1 5 | | . 
— 7 Mich. 26 Car. II. Anonymus, 1 Chan. Caf. 238. The 
2 A - 66 Lord Keeper declared for a Rule, That if after Proceſs 
he infolfici.. of Contempt the Defendant put in an inſufficient An- 
ent. Proceſs ſwer, and ſo reported, the Plaintiff ſhould not as for- 
ſhall go oa merly, begin with Proceſs at the Subpena, but ſhould 
where it was 0 on to the Attachment with Proclamation and other 
Proceſs, as if the Anſwer had not been put in. Note, 
An Order was made in Eo 1676. to the like 
Effect; and that if the Defendant do not in eight Days 
put in a perfect Anſwer, Proceſs of Contempt; and 
the Plaintiff may proceed on any former Proceſs of 
Contempt, notwithſtanding Coſts paid. See Ordines 
Cancellarie 292. 855 


Former Bill Crofts againſt Wortley, 26 Car. 2. A former Bill de- 
depending, nding was pleaded in Bar of a ſecond, but though 


yet anſwer th Bills were of the ſame Matter and Effect, the 
the ſecond. Jatter had ſome new Matter. Ordered, That being 
the Plea was good, the Plaintiff ſhould pay the uſual 
Coſts of a Plea allowed, But the Defendant to anſwer 
the ſecond Bill, and the former Bill diſmiſsd with 

20 5. Colts, 1 Chan. Caf. 241, 
Note, 


Mute, In this Caſe it was ruled, That though the 
Plaintiff need not ſerve the Defendant with a S«bpens 
to make a further or better Anſwer, yet he mult then 
five — 550 to the Defendant's Clerk, or a Copy of 
er. | ; A7 

A Decree being paſt, the Defendant to a Bill to exe- A verbal A- 
cute the Decree, ſet forth a Parol Agreement in Bar, $'<<Rent no 
to which Anſwer the Plaintiff demurs, and the Chan- St) to Exe- 
cellor allowed the Demurrer: For though the Agree- — - 
ment were ſubſequent to the Decree, the: Decree hall 
precede: And if the Defendant will have Advantage 
of the Agreement, let him bring in an Original Bill; 
for if he have 2 by it in a way of Defence, 
one Witneſs may ſerve his Turn: But to an Original! 
Bill here, if he in his Anſwer deny the Agreement, One Wieneſs 
one Witneſs will not convict him. So that by this not ſufficieng 
Way of Anſwer, the Plaintiff ſhould loſe the Benefit to a Denial 
of his Anſwer. 2 Chan. Caſ. Wakelin contra Walthal, bY an A. 
Mich. 21 Car. 2. | er wer. 

3 Chan, Caf. 123. inter Earl of Bath and Montague, Simile. 
That no Decree can be made againſt a Man's Anſwer 
upon the Proof of one Wi 5 | 


Precedents of Anſwers, Pleas and Demur- 
| ers jointly. APA 


The Anſwer and Demurrer of D. G. Defendant, to the 
Bill of Complaint of E. P. Complainant. 


LL Advantages of Exception to the Incertain- An Anſwer 

ties, Oc. of the ſaid Bill of Complaint being to Part, anda 
now and at all Times hereafter ſaved and reſerved to — to 
this Defendant, for Anſwer to ſo much thereof as this hoy beine 
Defendant is adviſed is material for this Defendant to g 8 


for a Matter 


make Anſwer unto, he anſwereth and ſaith, That by 16 
the untrue Inſinuations and Suggeſtions of the Com- — A 
pr, who perſuaded this Defendant, That this beneath the 

tendant had a good Title to a conſiderable perſonal Dignity of 
Eſtate, which was late one NM W.'s, by Vertue of a the Court to 
Will made by the ſaid W. W. lately deccas d; and the take Cognis 
laid Complainant then told this Defendant, that if zance of. 
this Defendant would imploy him the ſaid Com- 
plainant as his Chancery-Clerk, he would engage this 


Q 2 Defen- 


— 
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Defendarit ſhould recover a very conſiderable Sum of 
Money; and this Defendant giving Belief to the ſaid 


Promiſes and Aſſurances of the Complainant, did em- 
ploy him as this Defendant's Clerk in Court, and did 


omiſe the ſaid Complainant to pay him all ſuch, 
as ſhould be due to him, and alſo all ſuch Sums 

of Money as he ſhould expend on this Defendant's 
Account in the faid Cauſe, after which the ſaid Com- 
plainant did direct and bring a Bill in this Honour- 
able Court in the Name of this Deſendant againſt 


the Perſons named in the Complainant's Bill, as the 
 faid Bill ſets forth. To which Bill the faid Parties 


put in their Anſwer: After which this Defendant 
was adviſed, by Reaſon of Defects and Errors, to 


move to have the ſaid Bill diſmiſs d with 20's. Colts, 


which upon Motion in this Honourable Court was 
diſmiſs d accrdingly. So that this Defendant had no 


Advantage by the faid Suit, but ſpent his Money and 


Time to no Purpoſe. And this Detendant further faith, 


That from Time to Time this Defendant did pay to 


the ſaid Complainant all Sums of Money expended by 
him in proſecuting the ſaid Suit, as alſo all Fees that 
were demanded by, or due to him: And the Com- 
plainant was fo far from expending his own Money, 
or having any due to him in proſecuting the ſaid 
Cauſe, that this Defendant, at the Requeſt and Intrea- 
ty of the Complainant, was forced to let him have 
Monies always before-hand to proſecute the ſaid 
Suit, he being (as this Defendant believes) not able 
to defray the Charges with his own Money ; fo that 


this Detendant verily believes he paid the ſaid Com- 
plainant more than upon a juſt Account would ap- 


pear to be due to him; yet nevertheleſs the ſaid Com- 
plainant, to vex, trouble and put to Charges this De- 
tendant, did bring an Action in the Sheriff's Court in 
London for 121, as due for his Fees and Expences in 
the ſaid Suit: To which this Defendant appeared, 
and the Complainant was non-ſuited. And ſince the 
{aid Complainant became non-ſuited, as aforeſaid, 
this Defendant hath received from him a Note or Bill 
under his Hand, by which he demands of this Defen- 
dant 61. 25. 6d. and under the ſaid Bill or Note is 3 
Memorandum that be had received the Sum of 11. 4-. - 

| 0 
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ſo that upon the Balance there remained to the ſaid 
Complainant of the ſaid pretended Demand but 
41. 18 s. A Copy of which ſaid Bill or Note is an- 
uexed to this Detendant's Anſwer, and which he prays 
may be taken as Part of his ' Anſwer, the faid Bill or 
Nore being in this Defendant's Cuſtody, and ready to 
be produced, &. 

And whereas the ſaid Complainant by his ſaid Bill 
of Complaint here demands the Sum of 151, 134. 10d. 
or thereabouts, on his Bill delivered to this Defen- 
dant, and for that by his Bill'or Note fo delivered as 
aforeſaid, there is not pretended to be due to him 
more than 61 25. 6 d. and that Part thereof is ſa- 
tisfied, as by the ſame Bill or Note appears; ſo that 
there remains as pretended due only 41. 18 . there- 
fore this Defendant doth demur to the ſaid Complain- 
ant's Bill, and for Cauſe of Demurrer faith, That the 
Plaintiff's Bill referring to ſuch Bills or Notes as have 
been delivered to this Defendant, it appears there 1s 
not due to him from this Defendant above the Sum of 

I. 18s. which being a Cauſe of ſo ſmalla Value and 
ſequence, 1t 1s beneath the Dignity of this Ho- 
nourable Court to take any Cognizance thereof; and 
therefore, and for the Reaſons aforeſaid, and for di- 
vers other Errors and ImperfeRions in the ſaid Bill of 
Complaint, this Defendant doth demur- thereunto, 
and humbly demands the Judgment, &c. ' 


The Demurrer and Anſwer of A. B. and C. D. Gen. two 
of the Defendants, to the Bill of Complaint of E. F. G. H. 
and L. M. Complainants. 


HES E Defendants by Proteſtation, &c fay, A Demurrer 
They are adviſed by their Counſel, 2 the and Anſwer, 


| ean the Demur. 
Account of the perſonal Eſtate of K. F. in the Bill ter being for 


making Par- 
ties, not con- 


tisfaction of a Portion of 1500 l. provided for her the ger ned, nor 


Complainants by their Bill do ſeek to 


named, who was one of the Daughters of F. F. Elq; 
deceaſed, in the Bill alſo named, and alſo to have Sa- 


laid K. as is pretended by the ſaid Complainants by 8 -y 
her ſaid Father to be raiſed out of certain Lands and — * 


Tenements by Vertue of a Deed and Conveyance pre- Length of 
tended to he made by the ſaid 5. F. near fixty Years the Bill 


ſince, and likewiſe to have an Account and Satisfac- 
Q 3 0 
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tion of: the Rents and Profits of all the real Eſtate 


which was the ſaid J. F.'s, and whereunto the ſaid 
Complainants pretend the ſaid K. his Daughter had a 
Right and Title ſome Years before his Death by Sur- 
vivorſhip, and claims an eighth Part to her and her 
Heirs, as a Coheit; and yet the ſaid Complainants, 
ot any of them, do not alledge or pretend themſelves, 
or any of them, to be Executors or Adminiſtrators of 
the ſaid K. nor Purchaſers under her, but the ſaid 
Complainant E. F. in the ſaid Bill alledgeth, and pre- 
tends that the ſaid K. was indebted to him in the Sum 
of 30041; And the ſaid Complainant G. H. in and by 
the ſaid Bill alledgeth, and pretends the ſaid K. was 
indebted to him in 358. but neither of them do ſet 
forth how their ſaid Debts became due, nor when, 
nor whether upon any Specialty or not. Nor do they 
the ſaid Complainants F. and H. or either of them, 
ſo much as pretend they have any Deed or Convey- 
ance, or Statute, Judgment or Recognizance, or auy 
other Aflurance or Security; which may be charged or 
chargeable upon any the real Eſtate whereunto the 
Complainants pretend the ſaid K. to have any Rght 
or Title. And the ſaid other Defendant L. AM. ets 


forth only a voluntary Conveyance to him made by 


Dame T. F. 1n the Bill named, as another Defendant, 
before R with Sir F. F. of all the 
Lands, Cc. which were her Father Sir K. T. s, who, as 
is alledged, had formerly conveyed them to the laid 
T. But the faid L. MA. doth not ſo much as alledge 
or pretend himſelf to be a Purchaſer of the ſaid 
Lands, & r. or any Part thereof, for any valuable Con- 
ſideration, nor to have any other Claim thereunto, but 
only dy the ſaid volunta Conveyance; and yet the 
1aid Bill being in Length above 100 Sheets gf Paper, 


is exhibited againſt theſe Defendants, and above ſeven- 


ty other Perſons, many of whom are concerned only 
as Tenants, ſome others as Purchaſers for a valuable 
Conſideration, and divers others as Agents, Solici- 


tors, or Attornies, who have been emloyed in De- 


A 


fence of Suits in Law or Equity concerning any of the 
Pręmiſſes. Which ſaid Bill theſe Defendants are ad- 


viſed by their Counſel for. the Cauſes and Reaſons a- 


forefaid, is very inſufficient, and ſuch as to which 
n e Pu by 
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by the Rules of this Court theſe Defendants ought not 
to make or give any Anſwer, other or otherwiſe than 
as herein after they have anſwered ; and the rather 
for that the ſaid Bill contains in it ſeveral and diſtinct 
Charges againſt the ſeveral Defendants 'which have 
no Relation or Coherence the one with the other, by 
which Means the faid Bill is drawn to a great and 
unneceſſary Length, as againſt theſe Defendantꝭ (wholly Other gene- 
impertinent) -who are charged only with a Combina- 731 Cauſes of 
tion among(t the other Perſons named for Defendants, P<murrer 
and yet they muſt be forced to be put to unneceſſary affigned. 
Charge and Vexation, if they ſhould be compelled to 
anſwer this Bill, which is againſt, and contrary to the 
Juſtice and Practice of this Honourable Court. And 
the principal Equity the Complainants pretend, is 
want of Writings, and yet they have not made any Want of 
Oath of the Loſs of ſuch Writings as they ought to do; Writings. 
nor haye the Complainants made to themſelves any 
good Title, or doth the ſaid Bill contain any Equity 
whereupon the Court can proceed to make or ground 
any Decree as againſt theſe Defendants. For alt which 
Cauſes, and for divers other apparent Errors and Im - 
perfections and Inſufficiences in the ſaid Bill of Com- 
plaint appearing, theſe Defendants do demur in Law, 
and humbly demand the Judgment of this Honourable 
Court, Whether they ſhall be compelled to make any 
further or other Anſwer thereunto. And theſe De- Anſwer to 
fendants for Anſwer to all the reſt and Reſidue of the the Reſi due 
ſaid Bill of Complaint not herein before demurred of the Bill. 


unto, do anſwer and ſay, That, Cc. 


The Demurrer, Plea and Anſwer of E. N. one of the De- 
fendanrs to the Bill of Complaint of I. R. J. R. a 
W. R.-Complainants. | | | 


HE ſaid Defendant by Proteſtation. &. faith, A D⸗murter 
That the Scope of the Bill being to be lee Plea and An- 
for, and to have and receive from the Defendants ſwer taken 

therein named the Sum of 2701. for the Arrears of by Commiſ- 
30 I. per Annum Annuity thereby pretended to be due ſion. 
unto them as Executors of K. N unto hom ĩt is pre- Scope of the 
tended, that Sir F. V. Father of the Defendant's late Bill. 
' - 24 ww Husband 


n 
\ * 
. 


Husband Sir A. N. did, together with the ſaid Sir A. 
by. Indenture dated, © c. convey, ſet over, grant, and 
confirm the ſaid Annuity unto W. NN. Husband ot the 
ſaid K. N. to hold to him, his Executors and Aſſigns, 
from the 24th day of July then next following, for and 
during the full Term of :99.,Years, if the ſaid ., 
and KX. or either of them lived ſo long, payable quar- 
terly, and leviable by Diſtreſs on any of the Lands 
of the ſaid Sir F. or the ſaid Sir A. at the Choice and 
Election ot him the ſaid W. and his Aſſigns, and to make 
further Aſſurance ; which Rent it is pretended was 
paid by the ſaid Sir F. unto the faid X. until the Year 
1685. when the {aid Sir F. died, leaving his Eſtate, 
alledged to be about 2000 J. per Aunum ſettled by him- 
ſelf and the ſaid Sir A upon Truſtees for Payment of 
his and the ſaid Sir 4's Debts, and all Annuities and 


Incumbrances whatſoever created by them; and which 


Another Bill 
zecired. 


by ſubſequent Deeds pretended to be made between 
the ſaid Sir A. and Truſtees and the Defendants 
charged thereon, the ſaid Defendants are made liable 
to pay; and that afterwards when the ſaid Annuity 
was 180 J. in Arrear, the ſaid Sir A. was arreſted, 
and as the Plaintiffs have heard and believe, gave ſome 
Bond or other Security left in the Hands of Mr. F. 
the ſaid K.'s Attorney, or ſome other for the ſaid K.'s 
Utle, as a further — for Payment of the ſame. 
But that the ſaid F. being dead, the Plaintiffs know not 
what is become of it, but have heard and believe the 
ſaid Sir A. afterwards got and cancelled the ſame. 
And that afterwards in 1680. Sir A. exhibited his Bill 
here againſt the ſaid Sir H. N. and the Defendant L. N. 


on whom as was thereby alledged, the ſaid Sir F. had 


- ſettled Lands to pay 101. per Annum of the ſaid An- 


nuity, and alſo againſt the Defendant W. N. and. one 
F. N. ſince deceaſed ; and the faid Sir F.'s Executors 
and others to be relieved againft, and to ſubje& the 
ſaid Sir F. to the Payment of the ſaid Rents and Ar- 
rears, foraſmuch as the ſaid Sir 4. did thereby alledge 


himſelf to be no other than a Surety for the ſaid Sir J. 


and that he had the ſaid Sir J. s Promiſe for his In- 
dempnity: But thatiupon the hearing, viz. the 11th of 


June 2875 2. the ſaid Sir A. was relieved againſt no 


more than 101. per Annum of the Annuity ever ſince 


the 


and Demurrers jointly. 


the ſaid Sir F. S.s Death, which thereby the Defen- 
dant L. was decreed to pay, and free and diſcharge 
the ſaid Sir A. thereof, this Court declaring (as by the 
now Plaintift's Bill is alledged) That the ſaid Sir A. 
ſhould be charged with no greater a Proportion than 
20 I. per Annum ever ſince the ſaid Sir J. S's Death: 
And the now Plaintiff's Bill further alledging, That 
afterwards, viz. in _ the ſaid K. died, whereby 
the farther Payment of the 1aid Annuity ceaſed, and 
that then there was due the Sum demanded by the 
Plaintiffs Bill for Arrears, beſides Coſts, which by 
the fame Pill the Plaimiff ſeeks to have with Da- 
mages, as likewiſe the Benefit of the ſaid Decree 
made in the ſaid Sir 4.'s Cauſe. To fo much of 
which ſaid Bill as is not herein after pleaded and an- 
ſwered unto, this Defendant doth demur 1n Law; Demurrer for 
and for Cauſe of Demurrer ſhews, That if the De- chat the Suit 
cree ſet forth in the Complainant's ſaid Bill be ſuch ought to be 
as the ſaid K. could recover any Thing upon againſt revised by 
this Defendant, the ſaid Complainants ought to have 5: F# 17 by 
ſought their Recovery on the fame by Scire Facias, and — I . 
no other Courſe, they claiming in Privity as her Exe- 1 
cutors: But if thereon _ could not recover that Conſidera- 
ways, this Defendant for further Cauſe of Demurrer tion. 
further ſheweth, That the ſaid Complainants ought 
to do it by Law, and no other way, inaſmuch as it 
doth not appear, that the Conſideration for the ſaid 
Grant was no other than natural Love and Affection, 
or ſomething elſe not valuable, which in no Caſe was 
ever aided or aſſiſted by this Honourable Court: Nor 
ought the ſaid Complainants to have any Anſwer or 
Diſcovery to that' Part of their Bill which ſeeks to 
know whether there was any ſuch Grant of the ſaid 
Annuity and Bond, Cc. or other Security for fecuring 
the Arrears thereof, as in the {aid Bill 1s alledged, or 
what is become of the ſame ; for that the ſaid Com- 
plainants have not made the uſual Oath, that there No Oath, &e. 
was any ſuch Grant, Bond, &. and that neither they that the 
nor thine of them had the ſame, nor knew what was Bond was 
become thereof, unleſs the ſaid Detendants or ſome loſt. 
of them had the fame ; and annex'd ſuch their Oath 
to their ſaid Bill, or filed the ſame in the Office for 
filing Aſfd au, of this Court, which is not — 

1 here- 
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An Executrix 


not made a 


Party: 


Ok Anſwers, Pleas, \ 
Therefore and for that though it appear of the Plain- 
tiſts own ſhewing in and by the ſaid Bill, that F, . 
one of the ſaid Sir F.'s Executors is dead, and that 
A. N. bis Relic is Executrix, but is not made a De- 
fendant, who, or one of them may have paid or other- 
wiſe diſcharged the Arrears of the faid Annuity claim- 
ed by the tients or by Anſwer might have 
ſet forth as much as would have been a good Diſ- 


Charge to this Defendant. Therefore this Defendant 


doth demur and abide in Law, and demands the 
Judgment of this Honourable Court, Whether he 
ſhall be compelled to give any Anſwer to ſomuch of 
the ſaid Bill as 1s not herein after pleaded and an- 


ſwered unto. And to the reſt of the ſaid Bill not 


Plea. 


herein before demurred, and herein after anſwered 
unto, this Defendant pleads, and for Plea faith, Thar 
the ſaid Sir F. N. having Power to charge his 


whole Eſtate with 4000 J. and to diſpoſe of the Fee 


13 OF. 2r, 
Cor. 2, 


of two Tenements called Rowe and Shute, worth 1201, 
per Annwn at leaſt, did by Deed indented under his 
Hand and Seal, dated, &c. and made or mentioned to 
be made between himſelf of the firſt Part, and Rober: 
Forteſcue, Fohn Hale, John Northcot,* Fohn Quick, George 
Young, Eiquires, and the Plaintiff Tobn Rowe of the 
other Part, declared, among other Things, That the 
ſaid 4000 J. and the faid two Tenements called R. and 
S. ſhould be ſubject to the Payment of all his Debts in 
general, whereof (if that which the Complainants by 
their Bill claim to be a juh debt) the ſame is the ſaid 
Sir F. S.s and none elſe, and comes in with that 
Truſt, For this Defendant doth aver and believe, 


That the ſaid Sir 7. A. never had any Conſideration 


directly or indirectly for joining with his ſaid Father 
for ſecuring of the ſame or any Part thereof. And for 
further Plea faith, The faid Sir F. did afterwards in 
his laſt Will and Teſtament recite his Power as touch- 
ing the ſaid gooo L and appointed the ſame to be 
paid to his Executors, and to F. his Grandſon, and 
to his Son, and ſubject to his Debts, and gives the Fee 
of his ſaid two Tenements to his ſaid Grandſon F. 
who being dead, the ſaid Tenements did deſcend unto | 
and upon 4, N. Eſq; as Brother and Heir of the ſaid 
J. who is ſince alſo deceaſed without Iſſue, and fn | 


and Demurrers jointly.” 
of. . Eſq; is his Heir, and one of the Truſtees in 
the Deed before recited: And the faid Defendant W. 
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N. is Executor of the ſaid A. and A. V. is Executrix 


of the ſaid F. N. one of the ſaid Sir F. Ms Executors, 
and Deviſee of the Inheritance of the ſaid two Tene- 

ments: Neither the ſaid F. N. the Heir of A. and F. 

the Deviſee, nor the ſaid A. the ſaid F. the Devilce's 

Executrix, nor the ſaid M. quatenus Deviſee of the ſaid 

two Tenements by the ſaid A. s ſaid Will, were made 
Defendants, who might have paid the faid Arrears 
claimed by the Plaintiffs, or otherwiſe be releaſed or 
diſcharged of the ſame All which Matters ſo before 
pleaded, this Defendant avers are true: And to the 
reſt, this Defendant for Anſwer ſaith, and denieth, 

That ſhe knows or believes, that the ſaid Sir A did 
ever hold any of the Eſtate of the ſaid Sir F. upon any 
Truſt to pay his the ſaid Sir I. s Debts, or any of them. 
And laſtly, this Defendant denies all Combination by 
the Bill laid to her Charge; but confeſſeth, That the 
ſaid Sir 4. N. is dead, and that ſhe this Detendant is 
his Executrix ; and that Sir F. NV. in the Bill named, 


Want of pro- 
per Defen- 
dants. 


Anſwer. 


is Heir of the ſaid Sir 4. Without that, That any 


other Matter, &c. The uſual Traverſe: 


He Reſponſio & hoc Placitum capt” fuer p 
1 Sacramentum Defendentis ſuper Sacroſantta 2 
Evangelia: Et hee Moratio dicti Defendentis 
. | +, Capta fuit ſine Sacramento apud K. in Com D. 
decimo Die Funii, Anno Regni Domine Anne 


nunc Alagne Brittannie Regine dec imo tertio, 


coram nobis Commiſſionar virtute Commiſſion 


_ difle Dominæ Reginæ nobis & al' direct. 


W.B. 
D. G. 


For Forms of Demurrers, Cc. to Replications, ſee 
the precedent Chapter, | 


A. Plea 


Of Pleas and Anſwers. 


A Plea of ſeveral Matters, &c. 


H E faid Defendant by Proteſtation, not conſeſ- 
_— T ſing, Ec. as to ſo much of the faid Bill as ſeeks 
81 and > £2 make ſubject to the Complainant's Judgment, in the 
Decree of this Bill mentioned, the Manor of B. and other the Lands, 
Court, plead- Sc. in the ſaid Bill mentioned to be lying, Se. and 
ed in Bar to other the Manors and Lands named in the Decree 
Part of the herein after mentioned, or that endeavours to make 
Complain- the ſaid Lands, &c liable to the Judgment alledged to 
anr's Bill, and be entred into by T. G. the Defendant's Father, unto 
| an Arſwerto J. G. in truſt for 7 B. in the Bill named. Theſe De- 
the Reſidue. fendants, for and by way of Plea, ſay, That H. G. Fig 
deceaſed, late Grandfather of this Defendant H.G. 
did by his laſt Will and Teſtament in Writing, bear- 
ing Date, Cc amongſt other Things, give and bequeath 
unto the Defendant H. G. 5390 I. and to F. this Defen- 
dant's Siſter, 5001. and to G. A another of his Grand- 
children, 5500 J. and to E. A. his Siſter, 5300 J. paya- 
ble to this Defendant, and the ſaid other Er at 
their reſpective Ages of 21, or Days of Marriage, 
which ſhould firſt happen; and in the mean time, to 
be imployed by the Executors for the beſt Advantage 

of the ſaid Legatces; and of his ſaid Will made t 
ſaid T. G. and E. his then Wife, this Defendant's Fa- 
ther and Mother, Executors, and ſhortly after died ; 
after whoſe Death, the ſaid Executors proved the faid 
Will, and took on them the Execution thereof: And 
the ſaid 7. G. knowing he was to ſecure the faid Le- 
gacies to this Defendant, and the other Legatees ; and 
one TJ. S. of... and H. K. of.... being ſeiſed of the 
Manor of B. and Lauds thereto belonging, in truſt for 
T. M. Eſq; and the Lady A his Wife, by Vertue of an 
Indenture of Bargain and Sale inrolled in this Honour- 
able Court, 2 date, &c. made between F. S. 
of the one Part; and the ſaid T. M. and the Lady 4. 
his Wife, and T. S. and H. K. of the other Part: And 
the ſaid T. G. having contracted and agreed with the 
ſaid T. W for the Purchaſe of the ſaid Manor of B. 
and Lands belonging, by Indenture tripartite, dated, Oc. 
made between the ſaid 7. M. the Lady A his Wift, 7. A 

0 


Of Pleas and Anſwers. 
and H. X. of the firſt Part; the ſaid T G. of the ſecond; 
and T. L. of the Middle Temple, and 7. S. junior, of the 
third: The ſaid T. S. and H. K. by the Appointment, 


and at the Requeſt of the ſaid T. W. and A. his Wife, 
did demiſe, grant, bargain, and ſell unto the ſaid T. L. 


and 7. S. junior, their Executors, Adminiſtratots and 
Aſſigns, all that the ſaid Manor of B. with the Appur- 


tenances, and all their Lands, &c. in B. to the ſaid Ma- 
nor belonging or appertaining; To have and to hold 
to the ſaid T. L. and T. & their Executors, Adminiſtra- 
tors and Aſſigns, from the Date of the ſaid Indentute, 
for and during and unto the full End and Term of 
| 6 Years, under a Proviſo to be void if the ſaid T.G. 

is-Heirs, Executors, c. ſhould pay, or cauſe to be 
paid to the faid T. & the elder, and H. K. or either of 
them, their Executors, Cc. 20261. on the 16th, &c. 
then next, or to the ſame effect, (prout the Iadenture:) 
And theſe Defendants for further Plea, ſay, That the 
ſaid 2026 | was not paid to the ſaid 7. S. and H. K. or 
either, &c. according to the ſaid Proviſo; whereby the 
ſaid Eſtate, and Term of 300 Years, became abſolute 
in the ſaid T. S. and H. K. and the ſame is ſince by ſe- 
veral Conveyances and mean Aſſignments, come unto, 


and veſted in G. C of, Cc. in truſt for this Defendant 


F. C. and to protect his Purchaſe of the Premiſſes here- 
in after ſet forth, (prout the ſeveral Conveyances and 
Aſſignments :) And by Indenture of Leaſe and Releaſe, 
bearing date, &c. and a Fine thereupon levied, the 

the ſaid T. . and alſo the faid F. E. S. T. S. and H. K. 
at the Reqneſt, and by the Direction of the ſaid 7. M. 
and A his Wife, did grant, alien, releaſe and confirm 
unto the ſaid T. G. his Hiers and Aſſigns, the faid Ma- 
nor of B. with all and ſingular the Appurtenances, and 
all Meſſuages, Lands, c. To have and to hold unto 
the ſaid T. G. his Heirs and Aſſigns for ever, or to that 


eſtect, (prout the ſaid Indenture:) And theſe Defendants = 


for further Plea, ſay, That by Indenture tripartite, 
bearing date, &c. made between the ſaid T. G. of the 
firſt Part; A. H. Widow, of the ſecond Part; O. N. Eſq; 
and M. T. Gent. of the third Part; In conſideration o 
a Marriage intended to be had and ſolemnized between 
the ſaid 7.6 and A. H. and in Conſideration of _ 
oY 
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ed. 


A former 
Decree re- 
cited. 


| Df Pleas-and Anſwers. 


Part of the Marriage-Portion of the ſaid AA. and divers 


other Conſiderations, the ſaid T. G. did covenant before 


the End of Hillary-Term then next, to levy a Fine unto 
the ſaid O. V. and M. F. and their Heirs, or to the 


' Heirs of one of them; and which was levied accord- 
ingly,of the ſaid Manor of B. and Premifles,to theUle of 


T.G. for and during the Term of 60 Years, it he lived 


ſo long; and after the Expiration, or other ſooner De- 
termination of the ſaid Term, to the Uſe of O. N. and 
W. M. and their Heirs, during the Life of the {aid T. G. 


upon Truſt, to preſerve contigent Remainders, and 
from and after his Death, then to the only Uſe and 


Behoof the ſaid A. and her Aſſigns, for and durin 
the Term of her natural Life, for her Jointure, wit 


other Remainders over, (prout the Indenture and Fine :) 
A Fine plead- And theſe Defendants for farther Plea, fay, That after- 


wards, in or about, c. the faid T. G. and his faid 


Wife, for a valuable Conſideration, by Deed and Fine 
duly levied and executed, conveyed the ſaid Manor, &c, 
to F. P. and O. P. for 2000 Years, under a Proviſo of 
ing void on Payment of 2000 J. and Intereſt, (prout 
the ſaid Deeds and Fines:) And the Defendant H. G. for 
tarther Plea ſaith, That the ſaid T. G. having alſo with 
Part of the Eſtate of the ſaid G. H. purchaſed in the 


be 


Names of FJ. G. Eſq; and * Grocer, the Manor or 


Lordſhip of D. in Com. 


with the Appurtenances: 


And the ſaid T. G. being ſeiſed of the Manors of &. and 
S. and K. &c. in Com. D. he Indenture, bearin 
date, c. made between, Sc. they the ſaid F. G. an 


F. E. by the Conſent and Appointment of the ſaid 7. G. 


as well for and in Performance of a certain Decree 


made in this Honourable Court, the... Day of, &c. 
in a Cauſe there then depending between the ſaid & A. 
and G. A. and E. A. Children of the ſaid x. Complai- 


nants, and the ſaid T. G. Defendant, and for other Con- 


ſiderations therein mentioned, did grant, bargain, fell, 
Cc. unto the ſaid K. A. and T. H. their Heirs and Aſ- 


ſigns for ever, the ſaid Manor or Lordſhip of D. with 


the Appurtenances, and all and ſingular Meſſuages, 
Mills, c. And allo all the Manors or reputed Manors 
of K. S. and K. with the Appurtenances, and all and 


Manors, 


ſingular, Cc. To have and to hold the ſaid 


Meſſ 


Ua- 


Df Pleas and Auſwers; 
Meſſuages, Cc. unto the ſaid K. A. and T. H. their 
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Heirs and Aſſigns, to the only Uſe and Behoof of them, Uſe in one, 
their Heirs and Aſſigns, in Truſt for the reſpective Be- Truſt in ano» 


nelit of the ſaid G. A. and E. A. Son and Daughter of cher. 


the ſaid R. A. and for ſecuring unto them ſuch Lega- 
cies as were bequeathed unto them by their ſaid Grand- 
father G. H. deceas d, under a Proviſo, That if the ſaid 
T. G. his Heirs, Executors, & c. paid unto the ſaid G. A. 
and E. A. certain Sums Yearly till 21, or Marriage, then 
the Sum of 10001. to the ſaid E. being for the Lega- 
cies given them by the laſt Will of the ſaid G. H. thar 
then the ſaid Deed to be void, (prout the Deed:) And 
the Defendant G. H. for further Plea ſaid, That in or 


about Eaſer Term, Cc. he did exhibit his Bill into Bill exhibj. 


this Honourable Court againſt the ſaid T. G. and AM. ted. 


his Wife, O. V. W. B. and F. his Wife, F. A. K. A. 
6. A F. . G. H. J. P. S. T. &c. thereby ſetting forth 


the Will of the ſaid G. H. And that the ſaid 7G. know- A Truſt fer 
ing he was to ſecure this Defendant's faid Legacy of forth. 


$500 J. did purchaſe the ſaid Manor of B. &c. of the 
of S. and took the Conveyances in Truſt for this 
Defendant, and often ſo declared ; and therefore th 

. 0 to be convey d to this Defendant towards Satiſ- 
faction of his ſaid Legacy and Intereſt, he having not 
receiv d any Part thereof, and pray'd a Diſcovery of 
what Eſtate or Title the Defendant claim'd to the ſaid 
Manor of B. &c. and from whom, and what Debts, 
Legacies, or other Demands they claim'd from the ſaid 
T.G. and that this Defendant might be paid his Le- 
gacy and Intereſt: To which Bill the faid then Defen- 


- | \ 


dants put in ſeveral Anſwers, and this Defendant re- Anſwer, We. 


ply'd; and Iflue being join'd, divers Witneſſes were 


examin d, and Publication duly paſs d: And the Cauſe pyblication. 


coming to a Hearing in this Court (ſuch a Day and Tiar) Hearing. 


in the Preſence of Counſel learned on all Sides, the 
Court after a long Debate of the Matter, and hearin 
all that the Counſel learned could alledge, and read- 
ing the Proofs taken in the Cauſe, the Points cheiffy 
inſiſted on between this Defendant and the ſaid B. and 
M. G. as to the ſaid Manor of B. being which ſhould 
have the Redemption thereof, and whether the faid 
Judgment entred into to B. could attach the ſaid Ma- 
, i nor; 


The Points. 


Decree. 


Rehearing. 


Of Pleas and Anlwers. 

not; and it being full in Proof, that the ſaid Manor 
was purchaſed with the Money rais'd out of the ſaid 
G. H. his Eltate, and ſo declared by the ſaid T. G. at 
ſeveral times, and that he the ſaid T. G. purchaſed the 
ſame with this Defendant's Legacy, and with an Intent 
for the Security thereof, and for his Ule and Benefit, 
His Lordſhip therefore held it reaſonable, and did ac- 


cordingly order and decree, That this Detendant, whoſe 
Intere was much the greater, ought to be admitted 
to the Redemption thereof, (Cc. 4s the Decree is:) 


And afterwards the ſaid Cauſe was ſeveral times re- 
heard, and the ſaid Order and Decree confirmed, Gc. 
And the laid F. C. the other Defendant, faith, That he 
hath purchaſed of the ſaid other Defendant H. G. the 
ſaid Manor of B. and all the Lands and Tenements 
thereunto belonging, for the Conſideration of 6500 i 


which this Defendant hath long fince really and bong 
le paid for the fame, and hath Conveyances of the 


Anſwer to 
the Reſidue. 


viſed,he is legally intitled to the 


ſaid Terms of 3 00 Years and 2000 Years, and alſo the 
Inheritance of the ſaid Manor and Premiſſes duly exe- 
cuted to him, and to his Truſtees; whereby, as he is ad- 

lame, and ought quiet- 
ly to hold and enjoy the fame. All which Matters 


. and Things theſe Detendants do plead in Bar to that 


Part of the Complainants Bill, and humbly demand 
the Judgment of this Honourable Court, whether they 
ſhall be compelled to make any further or other An- 
ſwer to that Part of the Complainants Bill of Com- 
plaint. And theſe Defendantsfor Anſwer unto fo much 
of the ſaid Bill as is not herein before pleaded unto, lay, 
That they do ſeverally deny that they, or either of 
them, is or are Executor or Adminiſtrator to the ſaid 
T. G. or ever adminiſtred as ſuch, not knowing of any 
Perſon that was Executot or Adminiftrator to him; nor 
did they, or any other in truſt for them, or either of 
them, or for their or either of their Uſes, to their Know- 


ledge, poſſeſs any Part of his Perſonal Eſtate, ſaving 


that this Defendant H. G. hath ſome odd Things, which 
to the beſt of his Judgment were of the Value of a- 
bout 3 or 4 J. which were lect in the Houſe of Mr. h. 
after he had taken the ſaid T. G. s Goods in Execution, 
as is hereafter ſet forth : And this Defendant H. 3 

˖ 


DPD Interrogatozfes, &c. 
That the ſaid T. G's Perſonal Eſtate was before his 
Death taken in Execution by the ſaid W. B. upon a 
Judgment or Judgments obtained againſt the ſaid T. G. 
or 2000 J. or thereabouts, as is well known to the 
faid F. B. and the ſaid W. B. had the ſame Goods for 
Satisfaction thereof: And all theſe Defendants do ſe- 
verally deny all, and all Manner of Combination 
wherewith by the ſaid Bill they Rand charged, or that 


this Defendant F. C. hath in his Hands any Part of 


the Purchaſe- Money for the ſaid Manor of B. or did 
detain any Part thereof, to anſwer any Incumbrances 
that the ſaid Lands might be liable unto. And this 
Defendant H. G. ſaith, That the ſaid F. B. was ac- 
quainted, and well knew of the ſaid Suit and Proceed- 
ings, yet never did, during the ſaid Suit, or during 
the ſaid T. G's Life-time, extend the ſame, as this De- 
fendant ever knew or heard of: And theſe Defendants 
know nothing of any other Manors or Lands,&c. than 
az aforeſaid, That the ſaid T. G. or any other in Truſt 
for him, were ſeiſed or poſſeſſed of at the Time the ſaid 
udgment is pretended to be entred into, or any o- 
er ſince: And theſe Defendants know nothing of 
the Aſſignment of the Judgments in the Bill menti- 
oned, nor what Title the Complainants, or any of 
them, have to the ſame, or to any the Sum or Sums 
of Money due thereupon. Without that, that, Cr. 
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Of Interrogatories, and Commiſſions to ex- 
amine Witneſſes; and of the Carriage 
and Execution-of ſuch Commiſſions, and 
- ſeveral Orders of Court touching the ſame« 


"FA VING inthe precedent Chapters ſhewn the 

. 4 Method of Proceedings in this Court from the 
Bill filed, and Proceſs thereupon, to the Anſwer, Plea 
or Demurrer of the Defendant, and how Cauſes are 
heard thereupon : I come now to ſhew what is next 
to be obſerved in order to hear the Cauſe upon the De- 
politions of Witneſſes, | 


* ©. 
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Hes rings on 
Depoſitions 
of Witne ſſes. 
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| Pl Juterrogatoaies - 

For as on Hearings by Bill and Anſwer, no Evi- 
dence is to be admitted (except Matters of Record) 
but what ariſes from the Bill and Anfwer it ſelf: So 
when the Parties procced to the Examination of Wit- 
neſſes, the Cauſe is 0 be heard and determined b 
ſuch Evidence as ariſes from the Depofirions of ſuch 
Witnefles as ſhall be examined upon Interrogatories, or 
Queſtions propoſed to them. 

Two kinds; Interrogatories in general, are of two Kinds, viz. | 
1. For Con- Firſt, Intertggatories touhung Contempts, where- 
tempts. upon the Contemnor of any Writ, Proceſs, Order, or 
Decree, or of the Authority of this Court, is to be 
examined touching ſuch Contempt; concerning which, 
* ſee 2 in the Chapter of 12 * 5 

2. For Depo- c0 nterrogatories in order to take the Depe 
ficions, defi- ſitions of) Witne vi ch are, ion. exbibiied in 
ned. Writing by the Party, Plaintifi or Defendant, or directed 
the Caxrs to be propoſed to or asked of the Witneſſes to 
examined in « Cinſe rnching the Merits thereof, or ſome 

Diet, oo "Agl theek ie are either Dre, i, 
rect, or And e Interrqgatories are either Uirect, i. e. pro- 
counter. = poſe op the RE Bard Tar produces: the 

itnefles ; or Cqunter, i. e. propoſed on the Behalf | 
- the adverſe Party: And or oo Plaintiff and 
Deſendant may exhibit boch direct aud counter In- 
terrogatories. For when the Parties are at Iſſue, it is 
neceigry as well to conſider what the other Side may 
— En — to ꝓtone; 
that ſo Counter, or Croſs Interrogarories, may be exhi- 

bited if there be Occaſion. - ©. -* 


How drawn? Interrogatories muſt be drawn or peruſed, and per 


Short and ed by Counſel, elſe they are to ſtand ſuppreſs d, 


| pertinent. Chen. 217. R muſt be ſhort and pertinent, and 


neceſſary to the Point. 


Not leading. They muſt not be leading ; If they be, the Depoſi. 


tions taken thereupon are to Rand ſuppreſs d, Ord. 
Chan. 216. And note, Theſe are accounted leadin 
Did you not do, or ſee, ſuch or ſuch a Thing? 8c. and 10 
are all ſuch as are too particular, or ſeem to point to 
| one Side of the Queſtion more than the other. 

Engroſ d. They muſt be engroſſed in Parchment, and muſt be 
When exhi - exhibited before any Witneſſes examined on either Side; 
biced, ee Wig ax: wbemaning) thereby, © | 
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to examine Mitneiſes. 243 

E the Witneſſes be to be examined before an Exa- Leſt with the 
miner of the Court, the Interrogatories muſt be pro- Examiner, or 
duced before, aud left with Him: If in the Country Commiſſio- 
on a Commiſſion, the Interrogatories muſt be either ners; 
annexed to the Commiſſion at the iflying thereof, or 
by Conſent of Parties, (Which is now the general 
Practice) they may be exhibited before the Commiſſi- 
oners on opening the Commiſſon. 
Though tis faid, That heretofore the Interrogato- Or, included 
ries were always included in the Commiſſion ; and in the Com- 
there ſeems good Reaſon for it, whether the Com- miſſion, 
miſſion be ex parte, ot not: Fox how elſe can there be 
— 1 that the Interrogatories are not alte- 

- - - : i.99 a : 


3 

When Witneſſes are examined in Court upon a Sche- New or addi- 
dule of Interrogatories, there ſhall be no new Interro- tions! Intero- 
gatories put in to examine the ſame Witneſſes : But gatorics. 
new Interrogatories'may be exhibited in Court for 
examining new Witneſſes at any Time before Publi- 
tation, not withſtanding . has been a joint Com- 
miſſion executed in the Count 1 

Alſo on a 5. | 


] pplemental Bill, * Court will upon on Supol 
Motion give Leave to add to the firſt Interrogatot ies, — | 
ſo as the new Interrogatoriĩes contain nothing but | 
what relates to the Supplement. Ord. Chan. 126. 

I either Party have a Commiſſion de novo, after he Commiſſion 
hath examined on a former, he muſt examine on the de ue. 
ſame Interrogatories as were exhibited by him on the 
former Commiſſion, and no other Interrogatories can 
be admitted without an Order, or Conſent of Parties, 

Note, If Leave is given to examine a Witneſs after when to be 
Publication, and before Hearing, a Maſter is common- ſettled by a 
ly ordered to ſettle the Tnterrogatories, and that they Maſter. 

— — to ſuch Points only as were omitted before, 

1 5 —— ordered fol be examined ung * 13 
And all Interrogatories for proving particular Points 
needful upon a Reference to a Maſter, ſhall be df. 
ed by the Maſter, and ſhall be to ſuch Points only. 

By an Order of 27 Feb. 1667. The Parties are at Iaterrogato- 
their Peril to make their full Proof before Publicati- „ies after 
on: But if after Hearing there be a Reference to a Ma- publicstion, 
ſter for the ſtating an Account, or ſuch like Matter, and to be ſetled 
he ſhall find any particular Points and Circumſtances by a Maſter, 

R 2 needful 


1 — hs a 


444 Ot Intetrogatozies 
Is Funes to ground 9 Bee, which are not 
11 fully prov could pr be examined to be- 
3 fore the Hearing of. the Sate, ſhall direct the Par- 
bes to draw gpm oc ey 1 ſuch Points or 1 

nces only, and examine thereupon in Court by t 
* if ey Witneſſes be- or reſide within ten 
Miles of London; if further off, and the Parties de- 
fire i uy he ere 4 hot a Commiſſion into the Coun- 
Fa ar ty, why ch is. to be made out by the Six Clerks; and 
ö Publication ſhall; paſs according to the Courle of the 

Cautt in ſuch Cales Vide Ord. Chan. 1 * 1 5 

-Interrogato- , It ſeems, the 1 common Wa 2. 0 is, not to 
ries upon examine to a Matter of Account before Heartog, but 

Accounts. after before a Maſter, if the Witneſſes be in Town, 
c. If not, then by Commiſſion to be directed by the 
Maſter upon an Order for his being arm d (as they 
call it) with a Commiſſon; tho, it ſeems by the 
foregoing K be is always arm d for that, or the 


2 like Mf Cf i 
Deſendint Ik a depending by Bill in this Court, and 
examined on "the Plaintiff 5 be de have the Deſendant ſworn and exa- 
Intertogato · due Auen n. Interrogatories,.. as a Witneſs in ſuch 
ries. * Cauſe the, Def Defendant, will do fo, the Court will 
* compel the Plaintiff to ſtand to the Defendant's Depo- 
ſitions as concluſive, or elſe the Defendant is not to be 


- Exainined; except ſome new AR be 175 e by the De- 

a fendan i in puiſne Temps, and after the Iſſue join d, as 

| | went made, and an Eſtate; ned, or a Re- 
Jeafe by Covin long, after the Matter was pleaded on 
both Sides 7 for in ſuch Caſes 1 nt 12 


pel the the Defendant t to be examined. 


Pe drms of In- Twould be endleſs. to 1 der you all the Forms of 
' terrogatories Interrogatories that might be produced, and therefore 
 toexamine I ſhall only ſele& ſuch as ſeem moſt neceflary to be 

Witneſſes. A to e aon their eee aforc- 


9 * L © # he 
* 
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1 41: INTERRO 
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to examine Mltneſſes. 
INTERROGAMORIE'S 10 be adminiſtred to 
NMineſſes to be produced, (ſworn and examined on 
the Part , and, Behalf of T. P. the Tqunger,' and 
E, his Wife, Complainants, againſt E, C. and 
A. bis Wife, and W. T. an Infant i by: the ſaid 

A. his Mother aud Guardian. 


3 


2 28, + ins 14 fist yur als c utt's 
1. E Do 5 know the Parties, Complain- The Form of 


-ants and De 


endants, or either, and which of Inter- ogato- 


them? and how long have you known them, or eis ries to prove 


Knopledge therein. L t eren Sue? 61 [534 ö 
2. le, Did yout know H. T. o deceas dz 
in bis Lig time ? How: long did you -know the ſid 
4 T.; before his Death? About what Time did the 
8 die? Declare your Knonledge, and the Truth 
therein. id n e een t be Sod 

3. Lem, Were you preſent, and did you ſee the ſaid 
H. T. make, ſign, ſeal, deliver, publiſh and declare 
his laſt Will and Teſtament in Writing? And were 
ou alſo preſent, and did you fee the ſaid Teſtator 

gn, ſeal, deliver and publiſh the Writing or Codicil 
thereto annexed, or either, and which of them? Is 
your Name ſubſcribed as a Witneſs, to the daid: Will, 
or to the Codicil, of your own proper Hand- writing? 
Was it ſo written by you in the Preſence of the Teſta- 
tor? Did the ſaid Teſtatox ſign, {ea}, deliver and pubs 
liſh his ſaid laſt Will and Codicil on or about the 
Days of the Date thereof, or at any, and what other 
Time, as you know, remember or believe? What o- 
ther Perſon or Perſons was or were preſent when the 
ſlid Teſtator did ſo ſign, ſeal, deliver and publiſh his 
ſaid laſt Will? And alſo hen the Teſtator ſigned, 
ſealed; and delivered the Codicil thereunto annexed? 
Did ſuch Perſon or Perſons, or any or either, and 
which of them, write their Names as Witneſſes to 
the ſaid Will, and to the Codicil, or to either, and 
which of them, as you know or believe? Declare the 
Truth of your K e, or. Belief therein, with the Rea- 


* 


R 3 „ hem, 


ther; and which of them? Declare the Truth, and-yaur à Will in 
' 59 Chancery. 


hHexed to the faid Will hewed to you; as yu on, 


Interrogato- 
ries to prove 
Deeds and 
Payments of 
Money. 


Money pꝛid· 


Dkk Jnterrogatones 
4. lem. Do you know or believe that the ſaid laſt 
W1illahd Teſtament was and is in the Words, or to 
the 78 following ? In the Noone of God, '&e. De- 
clare, 
5. hem, Is the Will now pr duced and ſhewed to 
you, the very Will and Teſtäament of H. 7. 
and which the aid H. T. ſigned, ſeated and delive- 


red in your Preſence? And is the Codicil now ſhew- 


ed to you, the very Codicil of and which the faid 
H. T. ſigned; ſeal and detivered in fyour Preſence? 
Was the ſaid H. T. of a perfe; ſound, and diſpoſing 
Mind and Memory 1 he did ſo ſits, ſeal, deliver, 
publiſh and declare his laſt Will and Teflament, now 
Peres to you? And was the ſaid Teſtator of a 
ſound, and diſpoſing Mind and Memory 
beben he ad. Gov, Kal and detiver the Catit 28. 


have heard, or do believe? Declare the Truth -as to the 
; 2 6 Knonledge, or Belief berein, with the Reaſon 


3, Do ye u know the Patties, Plaintiff 
* D thdants? you know S. S. late Father of 
the ſaid & §. and how long, Ge. » Declare, &e. 
2. Ne, Was the of Wiiting 4 (Des ot 
Writings) now ſhewed Unts yoti; | led Lou delive- 
red in your Preſence; and by 277 Were 7 4 
Witness to fuch Sealing and Nis chert 
Name 1 ot indorſed) Lt Witneſs ter 
df your own Hand -writthg ? have you beeh ac 
quainted with the Hand-wricitg of the 10 Party (of 
Parties) and Witneſs Cor Witneſſes) to the ſaid Deed 
(or Deeds) and Writing (of ies ot any, and 


wk 


which of thetti * D6-you' know their Names ſupſcri- 
bed (or indotſed) to be of theit own Hand-writing? 
Declare the whole of your Kriowledye of Nel therein. 
3. Tem, 15 you know any, Sum of Sum Money 
* 1 by N. D. decras d, or any of the Servants o 1 
the laid 7. S. the Plaintiffb Father, or any x 
for the faid T. $. by his, their; or any tb Fa. 
pointment to the ſaid &. 8. the Defendant” $ Father, or 
o any other Perſon or Perſons to his Uſe ? What 
ums did _ they, or any of them pay? When — 
t 


il.» 


the fart 


and 'pubti a ne of 
4, tad os Whaling Memory 7 1 


to etmmifire Cdithefſes, 
paid? And is whotn ? Declare the Truth 
your ledg e, & 
4 Tre Have You dern 4 with the Hand- 


few, the fazd S. S. the Defendant's Father? Do 
you believe the Receipt or Acquittance, Receipts or 


in rr ens how ſhewed unto you, to be tl the prop 


nd-Wfiting of the faid S. 76 a whoſe W Wiiting 
you believe the ſame ta ere fou a Winnt to 
them, ot any, aud which of ha? nd is your Name 
ſubſctibtd or. itidotſed as a Witneſs, of your own 
Hand- wtiting ? Haye ydu been nels e with the 
WHEL of any + the Witneſſes to thie ſaid Re- 
cei pt or A C gate J Rect ts ot A cquittänces, ox a- 
of, ad whiet of chem? Ds Do you Feity believe pitt 
& Nitrics of the ſaid S. &. ittiels or Wit- 
neſſes to the Receipt ot Rectipts, ee or 1 5 
ittandes, or any, «tid u ich of th a, =O le 
ruth ot yout 


Ri Jeage ee rg een ue; nd at far 
howle ot ief therein and at 
ulth the Nabu of yout Belict. 1 1 


I. Inprimis, Did A. B. late of, & c. NN at any Another 
Time iti his Lit e, an where and when * you Form to 


247 


Directiotis from hit 115 al 1 7 a 4 when, to prove a Will, 


draw the Bu lald £ B. 15 ae 5 Ss: * 
: em, r - 
ping the e laſt dra dey the he la 4 . bow 5 


in the very Words as the le} 
= of oe a cooraned? De the ſai Wall a. and 
Wotds the + contained? Declare TG 
ah ay ak yob ſee the fla 4. B in the D Dy 2 
Aber e, and When ſig ar ſeal 12915 
1? "No did he Pubtith and 2 the lame to be 
inn And is the Writin wy ſhewed unto you, 
cine in ſeven Sheets & to ea h Sheet 
Wheredf his Name is ſubſer "My [5h Seal a 
very ſaine which hie did then d fign at and ſeal is 
Wal? And who were Hage itneſſes thefennito? 
And was the faid X B. at the ku e he ſigiin 
nder ſtand- 
its, &s, | 


t ning, | R 4 0 f 4 Hin, 
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To prove 2 

Cuſtom for 

letting of 

Copy hold 

Lands for 

2 Lives, 
6. 


To prove 


9 * 
- 


Ok Interrogatozies 


4. lem, Whether after the fajd ,4.8. had ſigned and 
ſealed the ſaid Will as aforeſaid, was the ſame in the 
Preſence of all the Witneſſes thereunto, ſealed up by 
the {aid A. B. or by any other? And by whom was 
the ſame ſealed up? By the Seal of the ſaid A. B. or 
by the Seal of any other? And by whoſe Seal, and 
whom did the ſaid A. B. deſire to 17 the ſame? 
And was the faid A. B. then of perfect Underſtand- 
ing? Did the ſame Will continue fo ſealed up until 
the Day of, Cc. and what other Time? And was the 
ſame then opened, and where, and in whoſe Preſence? 
Is the 4 now ſhewed unto you, contained in ſe- 
ven Sheets of Paper, the very Will, which was ſo ſeal- 
ed up and opened, as aforeſaid, without any Additi- 
on, Interlineation or Obliteration, after it was pub- 
liſhed by the ſaid A. B. for his laſt Will,  _ 
J. Lem, Whether did the ſaid A. B. ſign ſeal and 
pu liſh his laſt Will in Writing? Do you know the 
ntents of the ſaid Will? If yea, expreſs the Con- 
tents thereof, Word for Word, upop this your Exami- 
marks TILT rA 


1. Imprimis, Do you know the Plaintiffs and De- 
fendants in this Cauſe, or any, and which of them? 


And did you know T. AA. late of C. Cc. T. M. and 


E. M. his Sons, W. B. late Father of the ſaid, &c. all 
deceaſed, and any, and which of them: 
2. Item, Do you know the ſaid Manor or Lordſhip 
of C. in the ſaid County of, Cc. and do you know 
that any, and what Lands and Tenements, Parcel of, 
Sc. and lying within the ſaid Manor or ' Lordſhip, 
have been demiſed or demiſeable by Copy of Court 
Roll, according to the Cuſtom of the {aid Manor or 
Lordſhip; that is to ſay, for three Lives to the Heir 
or Heirs of the Suryivor, or longeſt Liver of ſuch 


three Lives, as by Surrender or Copy of Court Roll 


thereof, the ſame ſhould be limited ot appointed? 
SETS Li oo nt ot tk. 

3. Lem, Do you know that the ſaid 7. A. and A 
his then Wife, and 7. M. the Younger, and E, M. and 
any, and which of them were in their Life. time, and 
when ſeiſed. according to the faid Cuſtom, of a cer- 


in Feen 0d Landy theprtto irg, Pat 


to examine Titneſſes, 
cel. of the ſaid Manor or Lordſhip, lying, G. And 
did the faid T. 24. the Younger, turvive and over- 
live the ſaid T. A. the Elder, and A. his Wife, and 
the aid E. M. And when did the ſaid A. and E. A. 
depart this Life? And do you know that the ſaid Te- 
nement and Lands, whereof the faid T. MA. was ſa 
ſeiſed, are, or have been Part of the Cuſtomary or Co- 
pyhold Lands of the ſame Manor or Lordſhip? De- 
clare the Reaſon of ſuch your Knowledge. 


4. tem, Do you know that about the Month of, To prove a 
c. in the Year of our Lord, Cc. or at any other ben 


Time after the Death of the ſaid T. M. and when, the 
ſaid T. M. the Younger, being ſo ſeiſed thereof, did 
out of Court ſurrender, according to the Cuſtom of 
the ſaid Manor, the faid cuſtomary Lands and Tene- 
ments, into the Hands of the then Lord or Lords of 
the faid Manor, by the Hands of F. MH. and T. A. 
two of the cuſtomary Tenants of the ſaid Manor or 
Lordſhip, to the Uſe of him the ſaid 7. A. the 
Younger, and A. his then Wife, and the Survivor of 
them, the Remainder thereof to the ſaid V. B. Father 
of the Plaintiff K. and to the Heix or Heirs of the ſaid 
Wok amaze OY: I TI 1  onunt, 


or either of them, or any oY Cultomary Tenants of Preſentment. 


the ſaid Manor, and who by Name did at any Court 


W. and his or their Heirs? Declare, &c.  . 


Do you know when the ſaſd T. A. the Younger, and To prove an 
A his Wife, and X. did depatt this Life? And is the Heir. 


Complainant X. the ſols; Daughter and Heir of the. 
fad WW. B. and what Ag be of at the Deceaſe of 
the ſaid / B. her Fat het? 
What is the true yearly Value of the ſaid Cuſtoma - To prove the 


Tenement and Lands, which were ſo held by the yearly Value 
dT. MH. and for how long: Time hath the Defen»: and Poſſeſſi. 


dant K. or any for him, held and enjoyed the ſame?” on. 
And what yearly Rent was reſerved to the Lord of 
the ſid Manor, Jo be pald by the fad 7. J For the 

ne Lands- Aer 10. Ins 


250 Of Jiterronatoztes 

To prove a 7: Injprimis, Do you Know the Plaintiffs and De- 

Title to di- fendants jo this th Cas, „any, and which of them? And 

vers Manors, did you late of, Se. Eſq ; deceaſed, and 

Lordſhips, Dans E. mo late 215 of the Defindznt Sir . Siſter 

Oe. ol the ſaid F. B. alſo deceaſed, or either, ar 1 which of 

them, in t it ot either of thett ile-time? 2 0 &c. 

2. Rem, Do you know the Manors or Lordſhips of 

'W. and B. in the ſaid County of S. the Manor 

and 1 of great and wg A. in the Counties of 

g. and W.or one of them, the Town or Village of L. 

Wwe 90 the County * any, aud whichi of the ſame ? 

And was Sit 7. B. Knigh he deceaſtd, Father of the 

Faid J. B. at any Time, and when, 1 in his Life-time 
Owner or r A Owner of the ſame, or in) 

which of hes ſitne? And do you know, what Perſon 

. bt Petfons were Owner or Owners of the . ſame Ma- 

nors and Premiſſes, ot ch and which of the 1 
And when befote ſuch Time * id Six 7 

Wis Owher thereof, did the ſaid Sir or t FA 

B. and which, ot eithet 6f them, purchaſe the 

fame, of any, abd which of the ſitiie? ML the {aj 

dit J. B. marty with ay, ai what who 

was Inheretrix 7 the ſame Manors and Pieihi 

any, and what Part ot and the R of the Git? , Declare your 

Lnowielge thereof, Rea ſon of ſuch your 


| * Wis the Deed eng Deeds or Wer 
5 now el utito Y 7 delivered 
4 ? Were you a Re ta, the aling and 
thereof, and l yolir ame ſubſcrib 1. 
rd is aWitneſs her, and of yqut o "nh th 


Jani ? And have ,y 175 
5 5 80 Party of. a of Parte, or 


| be Peking e oe Detds ot 1 70 1 1 
1 lacs 10 5 


and vrhith of ent 
Names of the ſaid Part 

fame or D Wiitin or dan ot any 
3 27039 01 * of them tb be their o b paper 1 
D 70 Am, Do you Know that E. B. Siſter 
I e Accrafed, was the Wife och Defenant Sie 7 

- know the Time of the Tatermatriage be- 
rhe 14 


m the faid E. and the Defendant a1 H. 
Kick E, eier of the fail F. B. fm 


to examine (Uitneſfes. 251 
3. hi, Do IX du Eno, or have credibly Heard, 6 
het che flid did, or was at any time in His Life. 
time, aud when, become engaged % ith Sir F. B. 
Knight, the . ah ainant's * her, as Bis Surety, for 
an and what Sum of Sums of oney, or other, and 
what Things; antl to whom? And Rave not you heard 
þ ſaid F. B. 4 that he had ſuffered much byRea- 
ſon of the {aid Ingagement from the Comptainan : and 
aid not the fend J. B. ſeem to be thereupon mich dif- 
eaſed, that He proteſted and declared Tat he would 
ave _—_ mote to do with the Coltplainant, or 
Words t effect? De by what you have heard 


1 10 . Dia off ot 17 

1055 any Time 6 Time 
cod n a 10 his L ine, uſe ach a and 8 Wordsof 
diſlike 1 7 the keen ot, of th Complain- 
ant's not bei to have the fal J. A8 E El te alter His 
Dereiſe? And did the au 7: rw me or Times, 


te lis Life, and when, a and Woils or 


touching the Com Aihant, of Si J. B. the 
we ob he ald 19 00 and CA, ig ſan 


where it did appeat "tie vas di bes d with them, and 
1 wr Ar of them, al i whoſe Prete nce 55 
Wor 57 eches wr it _— pts 
ime 


e faid 
and Er drt durin the Ti le of 22 wh ercol bs 
died, or at any other Ti e or Times, or when in 
Life ime, c 7 any, ; Ald Wha Words a 

eb 1 appeat t at His * 
his faid 8 ih AY 11 „ eſcend x 1 8 24 
dant Sir 55 ephew, &t to that Ele 1 Have you 


Heatd the faid J. B. uſe any „and what upreſſio 
Love ind Affection 1 7 Defendant FEM 
What Words of Love an ion di ech e towards 
him, where La hi ule ords, {ak or 
fections, „an lence, _ upon wh 
Occaſion 400 e uſe 5 7 10 e Truth. | 
8. Tit, Did the Conipla ſan, or any other od | 
6 Ferfons tons for Aim, as you believe, and w | 
y Time or imes, ad 'whey, where ahd in 22 9% e 
ence, foiniſe or propoſe unto yo u, or to any oth 
Perſon or r Perſons 715 and re eward, Offer an 
Gritulty, tothe Intent that you, or Tuch other Perſon 


a | 


Ok Interrogatozies - 
or Perſons, ſhould for ſuch Reward or Gratuity ſet on 
foot ſome pretended Deed or Deeds, thereby to intitle 
the Complainant, or otherwiſe, to prejudice the De- 
fendant Sir F. H. his Title to the Eſtate of the ſaid F. 
B. deceaſed, or by which the ſame might ſeem to be 
intailed, or otherwiſe ſettled, upon the Complainant 
to his Uſe? ee ee n 

9. lem, Do you know 44. B. of, &c. and did the 
ſame M. B. at any Time or Ii mes, and when in the Life- 
time of the ſaid 7. B. Eſq; by Leiter or otherwiſe, re- 
queſt you, or any other Pexjon or Perſons, and who by 

ame, to uſe Means to perſwade or prevail upon the 

id J. B. to ſettle his Eſtate? Did the ſa id AA. B. then, 
or at any other Time or Times, ſay and declare unto you 
that the ſaid J. B. had made any Will or Settlement 
of his Eftate, and when, where, and in whoſe Preſence 
did the ſo ſay or declare, and upon what Occaſion ? 

10. Item, Did you know;one, G. H. who was Ser- 
vant to the ſaid J. B. ii hisLite-time, and when, and 
fot how Jong Iime did he ſerve the ſaid 7 B. and did 
you at any Time and 1 3 when ſince the Deceaſe 
the faid J. B. had not madeaiiy laßt Will or Teſtament, 

" other Settlement touching his Eſtate, or. Wotds to 
ſuch Effect, when, and in whoſe Preſence did he ſo ſay 
and declare, and ee upon what Occaſion? 

11. hem, Did the ſaid. G, Mat any Time, or Times, 
and when, fay or declare 18 you, or any, and What 
other Perſon or Perſons: thirhe did know of any Decd 
or Settlement made by the 10 J. B. ſince the Lime of 
the ſaid F. B's Travel into foreign Parts, and. where, 
and upon what Occaſion did the ſaid G. V fo ſay or 
declare; and when ? Did the aid 7 B. travel beyond 
the deas as you know or havt heard? Declare the Truth. 

12. hem, Did the Complainant, at any Time or 
Times, and when, by his Letter or Word of Mouth, 
fend unto you or any other, and what other Perſon to 
your Knowledge,” or enquire of you, or ſuch other, to 

e informed whether the {aid 7. B. deceaſed, had given 
or ſetled any Eftate to or upon him the ſaid Complai- 
nant, what were the Contents or Effects of ſuch Let- 
ter, Meſſuage or 7285 „and as you know or have 
heard? Declare the Truth of your Knowledge herein. 


1 3%. 


2 
* 


to examine Witneſſes. 


1. Inprimit, Have M acquainted with the For the Pre- 


and - writing of Sir 


Knight, deceas d, the De- mining one 


fendant's late Father? Do you believe the Writing or that bath re- 
Rental, now ſhewed you, to be the proper Hand- ceived Rents, 


writing of the ſaid Sit T. F. or whoſe Hand-writing 

do you believe the ſame to be? Declare, &c. | 
2. lem, Are the Writings now ſhewed unto you, or 
either, and which of them, true Rentals of the Eſtate, 
whereto T. Lord Viſcount S. the Plaintiff's Father, de- 
ceaſed, was ſeiſed at the Time of his Deceaſe, or any or 
what Part or Parts thereof? Were you at any Time or 
Times, and when ſince the Deceaſe of the faid Lord 
Viſcount S. and when, and fot how long Time, and by 
whom were you ſo imployed by the ſaid 7. F. the De- 
fendant's Father in his Lite- time, in or about the ga- 
thering or receiving the Rents of the Plaintiff's Eſtate, 
or auy Part, or what Part thereof, or do you know of 
any other, and what other Perſon or Perſons, who was 

or were ſo imployed by the ſaid Sir T. F. Declare, &c, 
athens Do you know ot have heard, that the faid 
Sir Y. E Knight, the Defendant's Father, deceaſed, did 
receive fox the Plaintiff, in his Right, the Rents of any, 
and what Lands, Tenements and Hereditaments lying in 
the Pariſhes of E. and P.in the County of K. and when, 
and for ho long Time did the ſaid SirT.F, receive the 
ſame? And were you at any Time, when, and for how 
long Time maployed by the ſaid Sir T. F. in Receiving 
e Rents? And do you know of any other Perſon 


or Perſons that was, or were at any Time, and when, 


4mplayet:by*the ſaid Sir 7. Ein and about Receiving 
of the Renis. of 75 Lands or Tenements whatſoever, 
lying within the ſaid Pariſhes, or either of them? De- 
len ene $7 e:“ | 

4. Item, Do you know the Yearly Value of theQuit- 
Reants-of the: Blaintiff's' Manors of O. B. O. P. S. S. H. 
and M. in the Coubty of K. ot any, or which of them? 
Have you ſeem a Rental or Rentals thereof? Declare 
the Reaſons of ſuch your Knowledge. Declare, Cc. 

5. rem, Do you hold of the Plaintiff, as his Tenant, 
any, and what Lands or Tenements lying within the 
Pariſhes of E. and P. aforeſaid, or either of them, in 
the County of K. And for how long Time have you ſo 
held the ſame, and what are the Yearly Rent or Rents 
thereof? Declare the Truth, Cc, 

I 


6. hem, 


— — — — 


— , Dr = 
” 
. 
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of.» 
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5 Reference to 
Arbitrators. 


A general 
concluding 
Jaterroga- 
tory. 


Df -Intevrogatones, &. 
„Did Sir. 7. F. Knight, or avy dem. a 


ah vi s Dir ion or 2 at Ta 
Times in 5 Li time, and ſar how long 


_ of you 9r any order and Wer other, or out of the 


Plaintiff's Tenements, or any of his Lands lying in 
1 — Pariſhes, any Rent or Rents thereof, and what 
er Nen t ox Rents * you, or ſuch other 

fan or Perſons ſo * Declare what you can ſay to 


hi 12 be beſt of your Knonled 
ST ETA Tae of hb yur Nag 4 


7.- Iiem, Do you kyow, have creliby heard, or be. 
* any Reference been pr ſed by any or ei- 
ther, and which TY / the Defendants, to the Complai- 
nant to refer the Matters in queſtion in this Suit to 
two indifferent Perſons, to be choſen between them as 
Arhbitrators ? When and where was ſuch Propoſal 

e? Was it before or ſince the Commencement of 
his Suit, 'was there 3 {Arbirzators, and who named, 
brace you one of abe b erlons named to be an Ar- 


itrator on the POET s Side, and who was the 
r bitrate on the Defendant's Side? Were there any 
= 7 — yr" by 8 1 5 
Penalty, and bat Time was limi 
r the Arbitrators to make their Award? 
e faid 2 make any Award, or 
Dia th ot, VENT, Bos the Qb on or Impedi- 
5 het ndred the m AI ſo - Declare the 
Trac on, Do "oo aeg Jolly ap 4 
A of any other "Matter or 
Thing yau heard, or can you ſay any thing 
a5 mY e jar Tom in Queſtion;that may tend tothe 
Benefit and Advantage of the Complainants in this 
Cauſe, beſides what you have been betore interroga- 
ted unto? Declare the 5 fully and at large, as if 
you had been thercynto particularly intertogated. 


See Forms of Jaterrogatorics upon Contew in 
the Chapter. of Contempts. | * 


Of Came . 


of commit uns to examine Witneſſes, and the 
E Xecutien thereof. | 


Commiſſion to examine Witneſſes is ſometimes * 
ne them to the Caule, i. e. as to the ommiſſions 
A eis hone cof, or to ſame particular Point in Wi 
Queſtion ; or it may be to examine them touching a 
Contempt or he Wehe of ſome Order of Court, 
which ſee 1 in Co ts, mination to the Cauſe 
is generall re — 2 ough ſometimes it may 
be 7 — eating, as upon an — referred to a Granted be. 
Maſter, or upon new Matter ſtarted at the Hearing. fore beating. 
A Commilſon is alſo often had to examine Wit- 
neſſes in per petuam rei Memariam, touching which ſee 
the next Chapter. 
Though a Cauſe be only Matter of 1 which 
may be, and art is examined to after Hearing. 
& where a Defendant delized a Commiſſon before 
Fang the. Coon granted it, as being what he had a 
t unto. 
d though. this Commiſion to examine Witneſſes 1 
i ye ie Wine ee e Ore 
yet it a VV1 very aged or e N 
* ſametimes order it de hene eſſe even before Anſwer 
this Commiſion iſſue the Plaintift is ordina- 
rily to reply, aud to de the * with a — Joinder in 
pena to rejoin, and upon the Rahe thereof give an Commiſſion 
eight Days Rule to rejoin ; which the — — after Re pli- 
riog done, or the eight Days being expired the Com- cation and 
e nant may 904 two e 
efendant to produce his, Witneſſes, and then a pe- 
remptory Day; before which, ele, the Defendant comes 
i * ay join in Commiſion with the Plaintiff; or 
the Plaintiff does not think fit to join in Commiſ- 
the Deſendant may of Courſe upon Petition or 
0, he one eæ parte. 
the Defendant Ern ein atis, or che Parties go to 
2 by, _ ere needs no Subpan to 


| I the N minded to go to Heating on Bill 
and Anſwer, then he neither replies, nor takes out 


any Commiſſion. 
. The 


join. 


* 
* 
— — —ñ —„—„— — — 


turn days for the ? Rules to te- 


— — 


Commiſſio- 
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256 Dek Commiſſions * 
The Plaintiff The Plaintiff ordinarily is to have the firſt taking 
to rake it out out; and Carriage of the Commiſſion to examine Wit- 
Oe. neſſes; but if the Defendant has Witneſſes which live 
Except the beyond the Seas where the Plaintiff has none, it ſhould 
D-fendant fem otherwiſe; for in ſuch Caſe he ſhall have a Com- 
—— miſſion granted him for examining his Witneſſes only. 
n And fo he ſhall if bis Witneſſes here live a long 

Fe way off the Plaintiffs, as 60 or 80 Miles. 
. So if when a Cauſe is at iſſue the Plaintiff will not 
| go on to Commiſſion, the- Defendant may have a 
Commiſſion to examine his own Witnefles, and ſhall 
have the Carriage thereof. | 2 
So perhaps if the Plaintiff commit any groſs Abuſe 
in the Execution of the firſt Commiſſion, the Defen- 
dant ſhall have the Carriage of the ſecond. 
The Method When either Party is entitled to have a Commiſſion 
of taking it to examine Witneſſes, his Clerk or Deputy calls up- 
out, and on the other Party's Clerk for Four Commiſſioners 
ſtriking Names, which being given him in Time, he leaves 
with the other Clerk Four Names alſo; and after 
ners Names. each Clerk has conſulted his Client or the Solicitor, 
he ſtrikes out Two of the Four Names which had 
been fo delivered in this Manner. 
. Firſt, He that has the Carriage of the Commiſſion 
ſtrikes out one of thoſe. that were named by the o. 
ther Side; and then the other ſtrikes out one of thoſe 
that were na med by him, and ſo each of them ſtrikes 
out one more, and the Four remaing are the Com- 
7 miſſioners. | | | 
Fxeep iors But after the Names have been ſo ſtruck out as 
to the Com- aforeſaid, Exceptions may be alſo taken to thoſe re- 
miſſioners. maining, and the common Exceptions to ſuch Com- 
miſſioners are theſe, viz. | 
That he is of Kindred, or allied to the Party for 
whom he is named, or that he is Maſter to ſuch Par- 
ty, or a Landlord, or Tenant, or Partner; that he 
hath a Suit in Law with the Party adverſe to him for 
whom he is named; or is of Council, or is Attorney 
or Solicitor or Follower of the Cauſe on one Side; 
or that the Party for whom named is indebted to him, 
or any other apparent Cauſe or Partiality or Siding 
wuh either Party, 2 
I 


N * 


to examine Witneſſes. 


- If the adverſe Party does not give, or ſtrixe Names Commiſſion 
in Time, he who is to have the Carriage of the Com- ex porte. 


miſton may, by Order upon Motion, name all the 
Four Commiſſionets, and have a Commiſſion ex parte. 
And where a Commiſſion is granted ex parte, there 


needs no Notice to the other Side of the Execution 


thereof. 

And 'tis ſaid, after a Subpena to rejoin is ſerved, 
Commiſſioners Names called for $4 Term, of the 

Defendant's Clerk, who refuſes or delays joining in 

the Commiſſion, till the ſecond Seal after Term, the 

Complainant's Clerk may take out a Commiſſion 

ex parte. 


y the ancient Orders and Courſe of the Court Commiſſions 
Commiſſions to examine were not to be granted, but when to be 


for Age, Impotence, or remote diſtance of Place. Vide granted, Gs. 


Ord. Chan. 11. 
But now the Order is only, That no Commiſſian 


to examine Witneſſes ſhall be executed in or near 


London, nor within 10 Miles thereof, without a ſpe- 
cial Order to be obtained upon Affdavit of the Par- 
155 Inability to Travel, or other good Matter ſhewn. 
nd that all Depoſitions taken contrary hereto ſhall 
be ſuperſeded and ſuppreſs'd ipſo fatto, and 'not al- 


lowed to be read as Evidence at the Hearing, and the 


Parties who cauſed the ſame to be executed, are to 
ſuffer ſuch Puniſhment for their Contempt and Irre- 
gularity as the Court ſhall think fit. Ord. Chan. 


I ./ 
1 is Irregular for the Clerk of the Solicitor in the 


How execu ; 


Cauſe, to write as Clerk in the Execution of the Com- ted. 


miſſion ; and the Court has in ſuch Caſes ſuppreſs'd 
the Depoſitions. 2 Chan, Reports 393. : | 
He who has the Carriage of the Commiſſion or 
his Commiſſioners muſt either in Perſon, or by Note 
in Writing left at the Place of the uſual Abode of the 
Party, or his Solicitor give 14 Days Notice of the 
Time and Place of executing the Commiſſion. Wote, 


14 Diys No- 


tice. 


This is uſually done by Note under the Hands of - 


Two of the Commiſſioners directed to ſome Perſon 
mentioned in the Labels to that Purpoſe. _ 

And if Notice as aforeſaid be not given of execu- 
ting the Commiſſion, the Ns will ſuppreſs the 


Exami- 
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Adjourn- 
ment. Via. 


infra.” 


an Order to ſtay Proceedings tilt the Cofts of the 


F 


Examinations, and grant the other a new Commiſ- 


Tis faid, If Notice be given of executing the Com- 


miſſion, and at the Day appointed the Commiſſion is 
opened, but nothing done thereupon, nor any Aa- 
journment made, the Commiſſion is Toft, except the 


other Side agree to adjourn, or to take new Notice: 
But if the Commiſſion be not opened, and he who has 
the Carriage thereof gives new Notice, and then exe- 


cutes it, this is a ſufficient Execution, unleſs in the 


mean while the other Side had obtained, and ſerved 


former Day be paid, and that they are not paid. 


. Tis uſual when an Adjournment is made, to make 
a Memorandum of Entry thereof, which the Commil- 


ſ:oners are to ſign. 


Default in 


the Execu- - 


tion. 


If by Default of him that has the Carriage of the 
Commiſſion or his Commiſſioners nothing is done 
thereon, he ſhall bear the Charges the other Side 1s put 


to about it, either for Fees of Court, bringing or re- 


taining Commiſſioners or Witneſſes, or other wiſe, to 


be aſcertained by the Oath of the Party, or him that 
0 


Commiſſion | 


Joſt. 
Vide ſuprs. 


and 


disburſed the Money for him, and ſhall renew the 

Commiſſion at his own 83 Ord. Chanc. 132. 
Where only one Commiſſioner on each Side met, 

the Plaintiff's Commiſſioner went away without do- 


ing any Thing, and ſo the Commiſſion was loſt, the 


Court ordered the Plaintiff to pay the Defendant his 
You, and. that there ſhould be a new Commiſſion, 

the Defendant to have the Carriage of it. And, 
Note, where a Commiſſion loff by the Fault of him 


who had the Carriage of. it is renewed, the other Side 


void, 


commonly hath the Carriage of it. 
And tis ſaid, If the Commiſſion become void by 
the Error of the Clerk in making it, the Coſts ſhall 


be born by him and that Side for whom it was taken 


out, and who had the Carriage of it. 


Commiffion 
renewed. 


Due Notice being given, if the one Side produces 
and. examines all his Witneſſes, and the other Sidc 
does not, but prays a new Commiſſion; if it be grant- 
ed, he that prays it ſhall bear all the charges of ſuch 


_ renewed Commiſſion both in the Court and in the 
- Country, and as well for the Charge and Entertain- 


4 ment 


to examine Witneſſes. 
ment of the others Commiſſioners as his own ; and 


the other Side ſhall be permitted to croſs examine 
the Witneſſes produced by him that renews the Com- 
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miſſion. But if the other Side will examine any Wit- 


neſſes of his own, then he ſhall bear his own Part of 
the Charge. The Charges above-mentioned to be aſ- 
certained A Oath of the Party, or of him who 
disburſed the Money for him. Ord. Chan. 132. 

If the Commiſſioners on both Sides attend the Exe- 
cution of the Commiſſion, and one Side examines, but 
the other neither examines, nor puts in Interrogato- 
ries, he ſhall never do it afterwards without Order 
of Court on good Cauſe ſhewn. 1 Chan. Caſes 274. 

So where the Defendant joins in Dommiſſion, Cc. 
though his Commiſſioners do not attend. 

But if Affidavit be made of ſome reaſonable Cauſe 
of Non-attendance, and that neither the Party (who 
did not examine) nor any for him or by his Direction or 
Knowledge has ſeen, heard. or been informed of the Depo- 
ftions taken, or any of them, nor willingly will ſee, & c. 
till he hat examined or till Publication, the Court will 
grant him a Commiſſion to examine. 

And ſo upon an Examination in Court before the 
Examiner; and the Court in ſuch Caſes will order 
Publication to ſtay ſome Time, 

He at whoſe Inſtance a Commiſſion is renewed af- 
ter a former Commiſſion executed and returned, and 
he by the Default of whom, or of whoſe Commiſ- 
ſioners a former Commiſſion was not executed, and it 
s thereupon renewed, ſhall at his Peril examine all his 
Witneſſes on that renewed Commiſſion, or ſhall exa- 


Non-atten- 


dance on ne 
Side. 


Affdavit of 
the Cauſe - 


. 


publication 
ſtayed. 


Commiſſion 
renewed. 


mine them in Court, by the End of the Term it is re- 


turnable without any more or further Delay. Ord. 
Chan. 133. 


Where Publication is paſt, no Commiſſion to exa- 


— 


Publication 


mine can be granted or renewed without ſpecial Or- P*ſ- 


der. 


Heretofore Subpena's were frequently granted for 
Witneſſes to appear and teſtiſie before the Commiſ- 


Note or Summons under two or more of their 
nds, call the Witnefles before them : The Form 
| | A 5 2 


Subpens's ad 
teſftiflcand. 


rs. | 
But the general Courſe now is, The Commiſſioners Witneſſes 
ſummoned. ' 
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And refuſing 


ro appear, 


Examined in 
Court. 


New Com- 
miſſion. 


Interrogato- 
ries exhibit» 


ed, 


Commiſſin- 
ners to exa - 
mine, and 
how. 


Examination 


amendcd, 


Idle Queſti- 


ons, Ofc, a» 


voided. 


Sho:t Notes. 


he brings with him to help his Memory, but = 


Ok Commiſkons 
whereof fee iafra.” But 1 think no Attachment Ties 
againſt the Witneſſes for appearing thereupon, ſee- 


Ing no Writ is directed to them, nor the Great Scat 
een. 5 | [EI 

Where a Witneſs refuſed to be examined before the 
Commiffioners, the Court upon Motion granted a 
Subpena for him to be examined in Court at his own 


Colts. And this, it ſeems, is the uſual Method, if 


they refuſe to appear, or to be examined. 
But tis ſaid, That Witneffes may refuſe to appear, 


or to be examined till their reaſonable Charges be 


paid them for their Loſs of Time, Pains and Expen- 


ces. 
Where the Witneſſes are duly ſerved; &c. and are 
able, but do not appear, a new Commiſſion may be 
had _ Oath thereof. 11 207 
Each Side ought to exhibit Interrogatories; and 
tis ſaid, The Court diſlikes the Practice of examining 
the Defendants Witnefles on the Plaintiffs Interroga- 
rories, or e contra. 0h | * 
The Commiſſioners muſt themſelves examine the 
Witneſſes, and not leave fo weighty an Affait to their 
Clerks or others. Alſo they are to examine but to 
one Interrogatory at a Time, and are not to read a- 


nother Interrogatory to them, till they have gone 


through and anſwered the former; and they are to 
_ the Witneſs to anſwer to every Point interro- 
gated. 5 ; Ln 

The Commiſſtoners are likewiſe to take what 
comes from them in Anſwer to what they are inrerro 


gated unto, or examined upon, and are not to per- 


mit them upon their own Sight or Reading of the 
Interrogatories to ſet it down themſelves. But after 
they have been examined, they may ſuffer them upon 


better Thoughts, to amend their Examination, (which 
Thing is not to be ſuffered on an Examination in 


Court.) | f 5 

he Commiſſioners ought not to ask idle Queſtions, 
i. e. beſides or foreign to the Matter of the Interro- 
gatories, nor ſet down impertinent Anſwers, but all 


material Anſwers truly as delivered. 


A Witneſs may be permitted to uſe ſuch ſhort Notes 


— 


do examine Witnelles. | 261 
Subſtance of his Depoſitions, nor may he tran- 
Ribs ſuch Noted wal 3 s 
One Commiſſioner may be examined as a Witneſs A Commiſ-— 
by the other Commiſſioners, ſo he be examined be- fioner examis 
fore any Witneſs hath been examined in his Preſence, _ as 2 
&c. But otherwiſe his Depoſitions will be ſuppreſs'd, Witneſa 
"becauſe he heard or faw the other Depoſitions. 9% ny 

A ſpecial Commiſſion was granted to examine the Time and 
Quantity and Value of certain Oar, Ge. The Six Place. 

Clerks appointed the Time and Place. Per Cur the 
Time and Place is only for the firſt Meeting of the 
Commiſſioners; but afterwards they may adjourn to 
another Time or another Place. | 

If a Commiſſion be adjourned to another Day and Adjoura- 
Place, and Witneſſes are examined, the Time and ment. 

Place where ſuch Examinations were taken, ought to 
be mentioned and ſet down in the Title of the re- 
ſpective Depoſitions ; becauſe in an Indictment of 
Perjury founded thereupon, the Place muſt be men- 
tioned, and (1 ſuppoſe) proved: But prima facie, it 
ſhall'be intended where the Stile mentions. 

The Examinations are to be engroſs'd in Parch- Examinati- 
ment, and the Commiſſioners are to ſet their Hands ons ingroſy'd, 
to my ot and Schedule, and to a Certificate on Ce. 
the back of the Commiſſion, that the Execution there- 
of is contained in a Schedule or Schedules thereunto 
annexed. This is uſually done in Latin according to 
this Form, viz. Executis iſtius Commiſſionis patet, &c 
4s hereunder. | | 

After the Commiſſioners have ſo certified and ſub- Certify d. 
ſcribed, the whole is to be cloſed up, and ſealed with cg. ſubſciib. 
the Commiſſioners Seals, and to be deliyered to a Ma- ed, ſealed, 
ſter by one of them, or to be ſent up to the Court and returned 
by one who muſt make Oath that he received the on Oath. 
ſame ſo ſealed from one of the Commiſſioners, and F 
that it has not been d or altered ſince; as on the 


And being ſo delivered, the den 8 not Not 3 be K 
to 001 icati ly opened unt 

paſt. R copied. til | ö gay Publication. 

If the Commiſſioners cannot agree, or meet with Obſtructions 
any Obſtructions in executing the Commiſſion, that to be certi- 

or what elſe is neceſſary to inform the Court of, my fied, Oc. 


S 3, | 


> 
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be certified by the Commiſſioners in the Return of the 
* Commiſſian. « | e 
An Examiner And in ſuch Caſes, where the Execution of the 
ſcar. Commiſſion is prevented, the Court will ſometimes 


| ſend an Examiner down into the Cquntry. 
Irregularities Where Commiſſioners on one Side certified Irregy- 
certiſied, Cc. Jarity, and both or one of the other Side made Afida- 
vit contra. the Court ordered the Commiſſioners on 
the other Side to make Affidavit too; for the Court 
will in ſuch Caſe order whatever ſhall be thought 
neceſſary for the Diſcovery of the Truth of the Fact. 
Partialityand The Court will ſometimes order the Commilſioners 
ill Practice. touching Partiality and ill Practice. Where the Com- 
miſſioners on one Side certified Partiality in the other, 
the Court ſeemed unwilling to take Notice of it, ſay- 
ing, Let them certifie the Matter committed to their 
Charge, and if there be Miſdemeanor, let the Party 
wronged make Affidavit thereof, & c. Cary 43. 
In the Com- A joint Commiſſion iſſued to examine both Parts, 
miſſioneis. directed to four, three, or two Commiſſioners, three 
of them met and examined Witneſſes, and appointed 
a new Day to examine more. The Defendants Com- 
miſſioners took up the Commiſſion, carried it away, 
and came not at the Day appointed. The Plaintiff's 
Commiſſioners came and examined Witneſſes without 
having the Commiſſion, and certified thoſe with the 
former Depoſitions, and the whole Matter. 
- The Court ordered the Depoſitions certified to be 
ſcaled up again, and to remain here, and awarded a 
Subpena Duces tecum againſt the Commiſſioners to 
| bring in the Commiſſion, and thereupon the Court 
would take further Order. * 
Exhibits al- Exhibits of Writings were alledged to be altered 
tered. and interlined ſince the Commiſſion. to examine 
Witneſſes was executed; the Court granted a new 
Commiſſion to examine this Mattet. 1 Chan. Caſes. 273. 


Commiſſion And 'tis ſaid, a Commiſſion to examine cannot be 
Lilcharged. diſcharged for Ne upon a Petition, without a 
Reterence, Cc. an | 


Certificate of ſuch Irregullarity, 


A Com: 


to examine Witneſſes. 0g. * 
A Commiſſion to examine Witneſſes upon Interroga- 
tories is uſually in this Form, viz. : 


Anna, . A. B. C. D. E. F. & G. H. Salatem. Form of a 
Kiatis quod nos, de fidelitatibus & providis Circumſpecti- Commiſſion | 
onibus veſtris plurimum confidentes, aſſignamus ac te- 3 
wore pre ſentium damus vobii tribus vel duobus veſtram uon Inter 
plenam Poteſtatem & Aut horit atem Teſtes quoſcunque de — rg 
& ſuper quibuſdam Interrogatoriis tam ex parte R. S. 5 þ 
Quer * T. W. Def. ſeu earundum par- 
tium alterius, vobis tribus vel duobus veſi rum admini- 
ſtrand ” Ix deliberand diligenter examinand' & ideo 
vobis tribus vel duobus veſtrum mandamus, quod ad cer- 
tos Dies & Loca quos ad hoc previderitis præſat Teftes 
coram wobis tribus vel duobus veſtrum venire faciatis & 
evocetis, ac ipſos Teſtes & eoram quemlibet per ſe ſepa- 
ratim de & ſuper Interrogat preditt ſuper Sacramenta 
ſua tat per ipſos prius coram vobis tribus vel duo- 
bus veſtrum ſacroſancti Dei Evangeliis corporaliter 
praſtand diligenter examinetis, Examinationeſque ſuas 
Juper eiſdem recipiatis, & in ſeriptis in pergameno re- 
digatis. Et cum ill ſic ceperitis eas nobis in Cancella- 
riam noſtram (tali Retorn) abicunque tunc fuerit ſub 
gillis veſtris trium vel duorum e di inctꝭꝰ & a- 
perte mittatis una cum Interrogat prædict, & hoc Breve. 
Tefte, &c. 


And if it be to examine the Defendant himſelf To examine 
touching a Contempt, then thus, viz. Super quibuſdam the Defen- 
Interrogat' preſentibus interclus I. W. Def. tangen dant on a 
quendam Contemptum predict T. in materia Keſpons* ſua Contempt. 
perpetrat ut dicitur diligenter examinand', &c. | 

And if it be to —— Witneſſes touch'ng a Con- To produce 
tempt, then after Salatem, add Sciatit quod nos g/ſig- Witneſſes to 
navimus vos, ac tenore præſentium damus vobis tribus vel a Contempt. 
duobus veſtrum plenam Poteſtatem Authoritatem Teſtes 
guoſcunque per R. S. & al' Quer producend tangen quoſ- 
dam contemptus T. W. Def. in materia dict R. S. & 
al' Quer perpetrat ut dicitur de & ſuper quibuſdam 
Interrogat' preſentibus intirclus diligenter examinand”. 
Et ideo, &c. 


S 4 A Spe- 


264 Ot Commiſſions.” © 
A ſpecial Commiſſion to Examine Witneſſes, and atſo 


A ſpecial Sciatis quod nos de fidelitate, &c. Afſiondvimus vor, &c. 
Commiſſion Damus, 2 N48 Authorit. Fal quoſcunq; de & 
to examine ſuper quibaſdam Interrogator, &c. to Examinand. Nec 
Wirnelles von dedinus vobis, &c. ulterior, Poteſf. © Authorit. quoſ- 
— De. dam, D. D. H. H. & al. Deſenden. mentinnat. in qubd am 
endant. ordine hujus Curia geren. Dat. Nono Die Inſtantis menſis 
Funii ſuper quibu 2 Interrog. ex parte prejat, Quer. 
' wobis, &c, exhibend. diligent. examinare. Et ideo, &c. 
to, provideritis Teftes pred. nec non Defend. antedittos 
coram vobis, &c. venire faciatis & evvcetis, Ac ipſos 
Teſtes & Defenden, pred. & eorum quemlibet per ſe 65 - 

ratim, &c. * | | | 


To examine Sciatis, &c, plurim. confidentes juxta direttionem trium 
Witneſſes to W ordin, coram nobis in Cur. Cant. noſtr faft. int. 
an Account. R. S. quer. & T. W. Def. quor. unus Dat. gerit. &c. 
W Dar. erit, &c. & tertias Dat. 8c, aceciam cu- 
juſdam Relation. ſuper duos prior. ordin. fa?. per J. E. 
Mil. unum Magiſtror. Cur. Canc. noſtræ inter partes pred, 
eren. Dat. &c. Aſſignavimus vos, &c: to Admini- 
ſtrand. ſe deliber and. pro Clarificatione Materia tangen. 
Cumputu. in ordin. & Relation. pred. mentionat. & expreſs, 

diligent. Examinand. &c. Et ides, 8c. 


A Commiſ- Sciatis quod nos, 8c. confidentes juxta direfionem cu- 
ſion to Exa* jaſdam ordinis coram mobis in Canc. noſtra inter A. B. 
mine a De- 48er. & C. D. Def. nuper fal. geren. Dat. &c. alt. pra- 
fendant upon ferit. aſignavimus, &c. Par. & Authorit. ipſum De- 
8 ſendentem de & ſuper quibuſdam 22 pre ſentibus in- 
Heari Fo rercluſ. diligenter Examinand. Et ideo wobis, &c. Et 
Fisting. e ill. fic feceritis eas nobis in Canc. noſtram præditt. a 
Die, &c. facien. & proceden. in omnibus & fingulis pre- 
miſſis Dy” directionem veramq; intentionem ordinis 
pradiſti cujus Tenorem vobis Mitrimus per latorem pre- 
W 


Another is quod vol, At. confid. Aſſignies, wor; G & Dwns 


i & c. Poteſt. & Authorit. in complemen. cujuſdam ordinis 
ieee in Gor, Cone, wfre in, A, B. Geer & C B. De. Jper 


an Account, and 


to examine Witnefſes, _ 

aun Materie litis int. partes prad. fa. geren Dat. | 
&e. Teftes quoſeanq; tam ex parte prafat. quer. quam ex 
parte pred. Def. jeu earum partium aller ius de & ſuper 
777 am — , — &c. miniſtrand. ſeu deliber and. 

oband. materiam Cumputi inter | 
rel per ordin. pred. fiend. diligenter — 
deo, &c. 30K 


Anna, Sc. T. M. Ar. un. Magiſt. Car Canc. notre A ſpecial 
ſalutem. Sciatis quod nos, &cz confidentes Aſſignavimus te Commiſſion 
ac in Complemen. ans ord. coram nobis in didta to 2 Maſter 
Gr. Canc. noftra inter A. B. Quer. & C. D. & dd. Def. to examine 
nuper falt. & reddit. quorum wnu« Dat. gerit. &c. alter, the Defen- 
&c. & wlterius, &c. Damus tibi plen. Poteſt. & Authorit, _ _ 
diſtum Def. C. D. & Teftes quoſcunq; tangen. —_ in 5 * 
ordin. pred. mentionat. vel aliquam aliam Rem. Comput. — 2 
pred. Tengen. de & ſuper qnibujdam Interrog, five aptis. © 
Queſtionibus tibi per — ä — Jeu earum aliquans 
Miniſtrand. tam ex parte dict. quer. quam ex parte dilti 
Def. C. D. ſen earum partium alter ius diligenter Exami- 
nand. Et ideo tibi mand amis ad cerios dies & lara 

ad hoc provideris Def. & T eſtes pred. coram te venire 
A & ev0ces ac ipſos & eorum quemlibet per ſe ſe paratim 
de & ſuper Interro * aptis queſt innibus pred. tangen, 
computum pred. — iquam aliam Rem ut premittitur ſuper Note. 
Sacramenta ſua talt. per ipſos prins coram te ſacraſantti 
dei Evang. corporaliter præſtand diligemer examinetis Ex- 
aminationeſq; ſuas ſuper eiſdem reciphes; Noſq; de toto 
fafto & propreſſu tuo in premiſſis per Relationem tuam in 
ſeripres Lov certiores — in premiſſis juxta tenorem 
& veram intention. ordin pred. Teſte. 8c. 


Commiſſio ad examinand' Teſtes cx afſeuſu partium 
| | Oomnium. 


Cum quedam materia litis & diſferentie coram nab. in 
Canc. noſtra inter, &c. nuper orta & mota & adbuc inde- 
ciſa & indeterminata pendet. Sciatis quod nos de fidelita- 
tibus & providis circumſpettionibus veſtris plurimum con- 
faden. aſſignavimus vos ac tenore preſentium in complemen. 
cuſnſdem Ordinis geren. dat. &c. damus vobis tribus wel 

ns veſtrum plenam Poteſtatem 8 Aut horit atem oa 


libero & unanimi con 2175 partium pred. 

& earum cuj uſlibet — e am 

Interrogat. per partes pr yea ex parte 

pradict. quer. quam ex — ap”; wobis- rribus wel 

_— veſtrum miniſtrand. ſen ſen deliberand diligent. Exami- 
ideo, &c (ut in general. Com.) 


Commiſſio ad Emendandum Errores in Depoſationibus” 


Cum varie lites & Cotrover fie nuper mot. & ort. ſunt 
ac in Canc. nojſira adbuc pendet indeciſ. & indeterminat. 
inter A. B. quer. & C. D. def. Cumque nos pro Examin. 
teſt ium inter hartes pradict. vobis tribus vel duobus veſtrum 
Commiſſinem noſtr am nuper direximus ad cujus Executi- 
onem Examinatio E. F. 5 Interr. ei ex parte quer. 
erhibit. uo ingroſſat. 57 Depoſit. cujuſd. A. B. unins 
alior. teſtium 0 £1 _ « examinat. ac qued am 
— dict. ed — & certificantur per 
Error. & negli E —— „ade. ad I ngroſs. 4 —— 
preditt. apud Executionem Cum. — os unctuat. ſicut 
per Certificat. dittor. J. K. & A. N. duor Ene, pred. 
nob, plen, liquet c apparet Sciatis igitur quod nos de fideli- 


ritatem — per tres veſtrum in Curiam noſfram 
ante hac retorn. ac jam in preſentibus intercluſ. & wobis 
retornat. diligent. compar and. ac per ficiend. ac omnes Er- 
rores in . Commiſs. corrigend. & emandand. juxta 
veter a Original, vobiſcum ſen al iquo veſirum jam remanen. 
Et Ideo tribus vel duobus deſi num Mand amus quod 
dd certos diem & loc. quo ad hoc provideritis Execuc. hu- 
Jus noſtri Com. dili — — ac Depo ſitiones fi vobis 
— as circumſpecte provide & ſollicite comparat. corrigatis 
perficiatis cum Original ibus preditt. Et cum ſic feceri- 
h tunc nobis in Curia Canc. noſtre fine dilation. ubicu 
tunc fuerit de Toto fatto & de Depoſitionibus predit. 75 
comparat. corrett & preſect. ſub ſigillis veſtris trium vel 
duorum veſtrum clauſ. diffinae S aperte wittatis & hoc 
breve, Teſte, &c. 


A Comes 


4 


to Examine, &c. 


A Commiſſion may be had to examine Witneſſes Commiſſion 
beyond the Sea, and then if they be Foreigners, to to examine 
examine them upon their e. and the Oaths of beyond Sea. 


skilful Interpreters, and in ſuch Caſe, when tis ap- 
prehended the returning thereof by a Commiſſioner, 
or by ſome that may make Oath of the true keeping 
thereof, will be too much Delay, the Court will ſome- 
times order that a Commiſſion be delivered to a Ma- 
ſter to ſend by the Poſt, and that he receive it back 
by the Poſt when executed. 2 Chan. Caf. 76. 


The Form of a Commiſſion to examine Witneſſes in 
Places beyond the Sea, and for adminiſtring the 
- Oath to an Interpreter, Tv 


Sciatis quod nos de fldelitatibus & providis circumſpecti- Form of ſuch 
onibus veſtris plurimum confiden. juxta direttionem duor. , Commiſſi. 
ſeparal. ordin coram nobis in Cur. Canc. noſtre in Anglia on. 


inter A. B. quer. & C. D. def. nuper falt. quorum unus 
geret dat. &c alt. &c. aſignavimus vos ac tenore preſen- 
tium Damus vobis tribus del duobus veſtrum plenam Po- 
teſtatem & Authorit atem teſtes quoſe de & ſuper qui- 
buſdam Interrogat. tam ex parte pour wh quer. quam ex 
parte prefat. def. ſeu ear. partium alterius vobis tribus vel 
duobus veſtrum miniſtrand. ſen deliberand diligent. exa- 
minand ac etiam pro meliori examinatione Tehium pre- 
dict. Damnus vobis tribus vel duobus veſtrum ulteriorem 
Poteflat. & Authorit. Sacramentum adminiſtrandi alicui - 
Interpretatori five aliquibus Interpretatoribus fidel. & 
linguis perit. per ſacroſanct. Dei Evangelia Corporalit. 
22 predift, & Te Depoſit ione 
bene & fidelit. Interpretari fi neceſſe fuerit. Et ideo vobis 
tribus vel duobus veſtrum mandamus quod (ad dom. man- 
tional. prefet. C. D. in Civit. de A. in France in partibus 


tranſmarinis ad certos dies quos ad hoc previderins 25 die Or it may be 
menſis ſtilo veteri prox. futur. conveniatis & aſſembletis ac general if in 
de diem in die. in Executione premiſſor. ſedeatis) & teſtes England, viz, 
prædict. coram vobis tribus vel duobus veſtrum venire fac. ad certes dies 


& evoceris ac Ipſos Teftes & eorum 


quemlib. per ſe ſepara- © loco ques ad 


per ipſos prius coram vobis t rum Sa. tis Teftes prad. 


tim de & ſuper Inter. pred. ſuper 3 tact᷑. hoc provideri- 


croſanitis Dei Evangeliis corporalit. preſtand. diligent. 
rxaminetis ac omni executione premiſſor, diligent. intenda- 
| a Lt 


c:yam vobis, 


An Order for Upon 
the Defen- this Court 


Df. Ozwers touching 
tis Examinationeſq; ſuas ſuper eiſdem recipiatis & in ſcrip- 
tis in Pergameno redipatis & cam illas fic itis eas 
nobis in Gone. ram pradict. in Angl. fine dilatione abi- 
cung; tune ſuerit ſub Ku veſtris trium vel duorun 
veſtrum. cla. diſtinfte & aperte mittatis una cum hoc breve 
Teſte, &c. 221 


Several Orders of Court touching Commiſſions 
to examine Witneſſes, Cc. (vix) 


ige Lune 15 die Fanii Ann I _ 
Matter of the ina. , en. Quer. 
Roll. 5 C. B. Vl Defend, 


ing of the Matter this preſent Day unto 
Mr. H. being of the Defendant's Coun- 


dant to bave fel it was alledged, That there hath been but one 


Commiſ- 
Gon ro exa- the Carriage, and that the Defendant hath, fince the 
mine before Execution of 


Hearing of 


Commiſſion in this Cauſe, of which the Plaintiff had 


the faid Commiſſion, diſcovered ſeveral 
Perſons that are material Witneſ 2 for the Defendant 
in this Cauſe, and the Plaintiff knowing the ſame 
doth eſs to have the fame Cauſe heard this Term be- 
fore the Defendant hath examined all her Witneſſes 
altho Publication is not yet made of the Commiſ- 
ſion by the Plaintiff executed, nor hath the ſame been 
in Court above four Days, wherefore, and for that it 
1 2 y, only lay 1 — 1 an 

nun upon Payment only of princi oney, 
— — That the Deſendant may be at Liber 
to renew the Commiſſion, and have the Carriage 
eof and Publication, paſs the firſt Day of the 


next Term, and the Cauſe heard the fame Term, 


and the Defendant will a to hear Judgment 
ratis without ſerving of Proceſs, and the Cauſe 
be put off from 


1 being heard this Term, which the 
Court held. reaſonable, and doth order the ſame ac- 
cordingly. | 


Lord 


Commimons to examine, 8c. 
Lord Chancellor. Fovie 4 die Fali, A. 


Whereas by an Order of 224 May haſt, it was or- An Order 

dered, That 1 Plaintiff ſhould take out anew Com- Ch 

' miſſion, and examine his Witneſſes over again, and of a former 

that the former Commiſſion ſhould ſand ſuppreſs d; Order for 

but if any of the Witneſſes formerly examined ſhould taking one | 

— — — — their — 
er) tions to ſtand» Now upon Opening 2 <x*mine 

bf the Matter this Day unto this Court by Mr. K. of Witneſſes, 

Counſel, with the Plaintiffs, it was , That this on”; 

Cauſe might be forthwith ſet down to be heard this 

Term, the Matter in Queſtion being only Matter of 

Account; but Mr. S, of Counſel with the Defendant 

alledzing, That the Defendant could not examine one 

Witneſs 1n the Cauſe, becauſe'the Plaintiff did not 

take out a Commiſſion according to the ſaid Order, 

and that the Defendant hath many Witneſſes to exa- 

mine in Lancaſhire, who cannot attend to be examin- 

ed in Cotirt, and upon hearing what was alledged on 

either Side it it ordered, That the Defendant do take 

ont a Commiſſion for Examination of Witneſſes, ac- 

cording to the ſaid Order, and that Publication do 

EE firſt Day of the next Term, and the Cauſe be 

rd the fame Term. 
Upon the Defendant's humble Petition this Day An Order 
. to the Maſter of the Rolls, and for the Rea- (upon Petit 
ns therein contained, it is ordered, That the Defen- on) that the 

dants be at Liberty to take out a new Commiſſion for Deſendants 

Examination of Witneſſes, returnable the ſecond Re- do take out - 

turn of the next Term, and to execute the ſame on new Com- 

ten Days Notice, and that W. B. Eſq ; do ſtand Com- miſſion to ex- 

miſſioner for the Defendants in the Room of R. L. amine Wit- 

Eſq ; who refuſed to act therein, whereof the Plain- +. 

tiffs Clerk in Court or Agent is forthwith to have 

perſonal Notice, © 


269 


- 


T : _ Whereay 


\ | | 
250 Ot Orders tun ching 
Order thae Whereas in this Cauſe ſome Queſtion did ariſe 
new Inter ro- touching the Courſe of the Court, whether any new 
gatories may Interrogatories might be exhibited to new Witneſſes 
be added eg in Court after à joint Commiſſion executed in the 
8 Cauſe, and the Maſter of the Rolls having heard 
d D. or What the Six Clerks and the Examiners could ſay 
Publ f phe touching the ſame, and the Six Clerks affirming, That 
* Mow 53 by the Courſe of the Court, No new [nterrogatoric: 
| 7 | * may he exhibited in Court After joint Commiſſion executed 
in the Conntry, and the Examiners averring, That it hath 
always been the conſtant Courſe of the Court, That 
new Interrogatories may be exhibited in Court for the Ex- 
—— new Witneſſes, as often as the Client bad 
occaſion, till Publication, w ont ſoever there had 
| been in the Cauſe, and that the Right Honourable the 
| Lord Keeper had ſo declared himſelf at the publiſhing 
©. of ſome Ordinances ; the Maſter of the Rolls did this 
Day declare in Court, That he had peruſed the Orders 
of this Court, and the Ordinances made by the Right 
Honourable the Lord Keeper, and doth not find any 
Thing therein to reſtrain the exhibiting of new Inter- 
rogatories into Court at any Time before Publication 
for the Examination of new Witneſſes, and that be 
having had Conference with the Lord Keeper for his 
Opinion therein, his Lordſhip was clear of Opinion, 
Tha: new Interrogatories may be exhibited into Court 
for the Examination of new Witneſſes at any Time 
before Publication, altho there have been joint Com- 
miſſions formerly executed in the Cauſe, and there- 
fore this Court doth now declare the ſame to be the 
Courſe of the Court herein, and doth order that the 
Order of Reference to Sir . F. for ſuppreſſing of ſuch 
Depoſitions taken in this Cauſe be diſcharged, and a 
vacat entred thereupon. | | 


* 
Ee Cues wee ere. ewe Sn oooe ee _— - — 


the Exami- by Mr. F. being of the Defendant's Counſel, That the 
ners ſhall not Defendant having been once ſworn to anſwer to 
deliver Co- Interrogatories adminiſtred on the Plaintiff's Behalf 
— ” any according to a former Order, and being after that 

<porrion Time ordered by this Court to be further examined, 


without In- 
terrogatories, and that a Witneſs ſhould not be new ſworn Upoy 3 Re- 
EXIMLIANICLON, 


Order the - Whereas Information was now made to the Court 


Commiſſions to examine, &c. 


he repaired to the Examiner to be examined accord- 
ingly, and could not there be ſo examined, for that 


the ſaid Examiner refuſed to examine him unleſs he 
would have been firſt ſworn again, which this Court 
thinketh he ought not to be, for that he was not to 
be examined upon any new Interrogatories, but only 
upon the former whereunto he was firſt ſworn, and 
becauſe the Defendant could not be examined ſpeedi- 
ly, he the ſaid Defendant being High Sheriff of the 
County of, Cc. was compelled thro' other earneſt Oc- 
caſions to go down into the Country before he was 
ſecondly examined, and yet the Plaintiff procured 
forth an Attachment, as tho' ke had in Contempt of 
this Court refuſed to be examined; wherefore, and 
becauſe the Defendant hath been ſince examined, up- 


on his firſt Oath, the Defendant deſired to be allowed 


his Cofts for the ſaid wrongful Vexations; It is there- 
upon ordered, That the Matter ſhall proceed to a 

ring in this Court, and that in the mean Time, as 
well the ſaid Coſts demanded by the ſaid Defendant, 
as alſo ſuch Coſts as the Plaintiff demandeth for the 
Anſwers, ſhall be ſuſpended at which Time Conſide- 
ration ſhall be had whether any the Colts ſhall be 
paid or not, or by whom, Cc. 


Whereas upon Information made 'the fourth Day Order that a 
of this Inſtant Month, on the Plaintiff's Part, That Witneſs way 


the ſecond Commiſſion, whereby the Defendant's 


Commiſſioners alone examined certain Witneſſes, was examined up- 


obtained after the Rule for Publication was paſt, and 
that the Defendant had by that ſecond Commiſſion 
re-examined F. H and F. K. tho they had been ex- 
amined on their Part by the firſt Commiſſion, by 
which firſt Commiſſion, all the Witneſſes which the 
Defendant then produced were examined, and fur- 
thermore, that all, or the moſt Part of the Examina- 


be farther 


on new Dis 
rections to 
any Point 
he had not 
formerly 
been exami - 
ned unto. 


tions taken by the ſecond Commiſſion, tend to Mat- 
ters impertinent to the Title, and to impeach the Cre- 


dit of the Witneſſes formerly examined for the Plain- 
tiff, it was then ordered, that if good Cauſe ſhould 


not be ſhewn to the contrary on the Morrow Seven» _ 


night, then all the Depoſitions taken by the ſecond 
ion of any Witneſſes formerly examined for 


the 


171 


| 
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the 12th of this Month, the Defendaut informed, That 
the ſaid ſecond Commiſion was granted by Conſent of 
the Plaimiffs Counſel or his Clerk, and that it was 
then publiſhed, and Copies taken forth, and furthermore, 
that the aforeſaid two Witneſſes which were examined 
for the Defendant by both the faid Commiſſions, were 
not by the laſt Commiſhon examined upon any the 
Points, whereupon they were examined by the fir 
Commiſion, but upon other Matters, it was thereup- 
on ordeted, That ſo much of their Examinations only, 
as the Counſel ſhould find to be taken Non Points, 

they were examined by the Commiſſion, 


"whereupon 
ſhould be ſuppreis d; And foraſmuch as this Court 


was this preſent Day informed by Mr. . being of the 
Plaintiff's Counſel, That the Plaintiff's Clerk did not 


ive any Aſſent to the Taking forth of the ſaid new 


Commiſſion, and that the Examinations taken by the 
ſecond Commiſſion were. not publiſhed as the Defen- 
dant alledged they were on the ſaid fourteenth Day 


of this Inſtant Month, ſo as bath the ſaid Informati- 


ons whereupon the ſaid Defendant obtain d the ſaid 
Order of ſourieenth Inſtant were untrue; it is there- 


9 


fore ordered, that Sir R. H. one of the Maſters of this 
Court, ſhall examine the ſame, and if both were un- 
me, the Defendants to pay the Plaintiffs ſuch Colts 
as'Sir &. ſhould tax, and all the Examinations taken 


by ſuch fecand Commiſſon to be ſuppreſs d; but if 


the Informations were true, then ſo much of the Ex- 


aminatious taken by the [aid ſecond Commiſſion, as 
the Countel on both Parts ſhall agree, or the Maſter 


find are not taken. upon any of the Points which. were 


examined by the firit Commilion, ſhall ſtand good 
U 


and be allow d of, and the reſt be 


Order to re- 
new a Com- 
miſſion for 
_ Examination 
of Witneſſes, 


and to injoin 


* 
* 


ppreſs d. 


Whereas by an Order of, &c. laſt, far that the De- 
fendant s Commiſſioners joined in Examination of the 
Plaintiff s Witneſſes upon a. joint Commiſſion, the 
Defendant examining no Witneſſes of his own, nor 
exhibiting any Interrogatorics at that Commiſſion, 


the Plaintiff but afterwards exhibited Interrogatories in Court, and 


not to ſell 


Timber, or 


permit waſte, 


_ 3JuniigW. 3, 


examined his Witneſſes 7 5 which, as was al- 
ledged, was contrary to the le of the Court, . 
e 7 


\ 
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the Defendant ſhould be ſuppreſs d; and whereas on 
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<> 


Commimons to examine, &c. 


was , That the Six Clerks not towards the Cauſe 
ſhould conſider of the Matter, and give Directions 
therein as they ſhould think fit, who thereupon cer- 
tified, That they conceived the Defendant's Witneſſes 
were unduly examined, and ought to be ſuppreſs d, 
but left the Plaintiff at Liberty to examine three Wit- 
nefles in an Affidavit named upon his former Interro- 
tories. Upon opening of the Matter this Day by 
Mr. u. being of the Detendant's Counſel, and upon 
reading of the Six Clerk's Certificate, and upon ſhew- 
ing an Affidavit made by the ſaid Defendant, wheres 
by it appeareth, That there hath been no Diſcovety 
by the Defendant's ſaid Commiſſioners upon any the 
Proceedings upon the former Commiſſion, but the 
Plaintiff would by that Suggeſtion only have proceeds * 
ed to Hearing, and barred the Defendant from exaini- 
ning any Witneſſes, which his Lordſhip declaring to 
be a mere Surpriſal of the ſaid Defendant, doth allow 
of, it is thereupon by this Court ordered, That the 
Plaintiff be at Liberty to renew his Commiſſion for 
the Examination of his ſaid three Witneſſes in his Af- 
fidavit named according to the Six Clerk's ſaid Certi- ' 


ficate; but that the Defendant's Depoſitions already 


taken ſhall ſtand, or the Defendant be at Liberty to 
examine de Nova, at the Election of the Plaintiff, to ' 
be forthwith- made, that the Defendant may not be 


ſurpriſed in the Examination of his Witneſſes; and 


the Plaintiff is enjoined not to fell any more Tunber / 
or Trees growing upon any the Jointure Lands of the 
ſaid R. X. nor to ſuffer any waſte in the Houſes, &e - 
theceunto belonging, untzt this Cauſe ſhall receive a 

, „ 10 


Hearing in this Court. 


Day informed by Mr. C. being of the Plaintiff's Coun- the Six 

ſel, That a Commiſſion being awarded out of this Clerks not in 
Court in Hill. Term laſt, for the Examination of Wit-the Cauſe to 
nefſes on both Sides, which was executed and returned examine 

into this Court this laſt Term; = ſaid Defendant touching the 
ſuppoſing he had neceſſary Witne 

hath taken out a Commiſſion this Term to the for» » Commiſll- 


mer Commiſſioners, and caus d it to be ſealed with- on to eu- 
| mine Wits 


nefles, and to certify —— Proceedinge, 16 aii 10. V. 3. 
out 


Foraſmuch as the Lord Chancellor was this preſent An Order for 


yet to examine Execution vc 


. 
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out the Plaintiff's Interrogatorics before he had con- 
venient Warning thereof, ho deſigned to have in- 
ſerted therein his Interrogatories, as having Cauſe to 
have examined alſo more Witneſſes as well as the De- 
tendant, and would have joined therein with the De- 
fendant, but that the Defendant ſent away the Com- 
mi ſſion before the End of the Term, and therefore it 
was prayed, That a Super ſedeas be awarded for diſ- 
charge of the ſaid Commiſſion. It is therefore orde- 
red, That four of the Six Clerks which are not towards 
this Cauſe, ſhall conſider of the Proceedings in the 
Cauſe, and that if they find that by the Courſe of the 
Court, the Plaintiff might have joined in the Exami- 
nation of his Witneſſes as well as the Defendant, and 
that the Defendatit did make ſuch baſte in ſending a- 
way the Commiſſion before the Plaintiff had denied 
or refuſed to join with him, or to put any —_— 
tories therein, then a Super ſedeas ſhall be awarded for 
that Purpoſe, or elſe the Proceedings thereupon, if any 

be, hy the Defendant ſhall be fuppreſs'd ; and becau 
his Lordſhip did now much miſlike, That the Six 
Clerks, who are beſt experienced with the Courſe and 
Proceedings of this Court, did not take Order among 
themſelves both in this and all other like Caſes con- 
| cerning the Courſe of the Court, as his Lordſhip hath 
| often heretofore appointed them. his Lordſhip hath 
| now ordered, and once again commanded for 
the So and ſpeedier Diſpatch of the Subjects 
Buſineſs, and for avoiding unneceſſary Charges of 
Motions, That ſuch four of the Six Clerks as are not 
towards the Cauſe, from Time to Time, as the Occaſi- 
ons of the Clients ſhall require, ſhall examine and 
conſider as well of the diſorderly going out of any of 
the ordinary Proceſs of this Court, as alſo of all other 
Matters concerning the Courſe of the Court, and 
take Order therein, if they can, without putting the 
- .,;Chents to any further Trouble or Charges of Moti- 
ons, and if they cannot order or determine the ſame 
dane pry, th themſelves, that then they certiſie unto his 
Lordſhip their Differences therein, who will thereupon 

-- take ſuch Order therein as ſhall be meet. 


| Upon 


| 
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Commons to eramine, &c. 275 
Upon Motion this Day made unto this Court by Order, That 

Mr. S. being of the Plaintiffs Counfel, it was al- the Plaintiff 

ledged, That the faid Plaintiff had ſeveral material may be at Li- 

Witneffes in this Cauſe, *tHat they were aged and in- berty c take 

firm, and not likely to live long, as by divers Affida- — om- 

vits appear, and ttiat the Plaintiff s Bill was to perpe- mine Wit 

tuate in Teſtimen z and to delat the Plaintiff's neſſes de bene 

Froceedings therein, the Defendant H. is in Contempt e. 

for not appearing, and the Defendant R. and S. have 

craved a Commiſſion to anſwer in the Country: It 

was therefore prayed, That the Plaintiff might be at Li- 

„ for out a Commiſſion to examine his ſaid 

Wit de bene eſſe, which is ordered accord - 


10 Y: Hot 2, AS | - . 

57 which laſt Order it a That the Examina- Or, in perpe- 
tion of Witneſſes de bene eſſe, is of the ſame Nature uam Rei Me- 
with examining in perpetuam Rei Aemoriam; for no meriam. 
ſuch Examination is to be made uſe of till after the 
Death of the Party examined, &. In which Caſe his 
Depoſitions may be made uſe of either at Law or in 


Note, By the foregoing Orders it may appear, That Rules and 
"this Court doth or 2 Cauſe ſhewn, by Motion, Orders dif- 
Cr. take a Liberty of diſpenſing with their own Rules pens d with. 
and Orders, as in the Inſtance of fourteen Days No- 

ce of executing a Commiſſion to examine, the Court 
abridgts or reſtrains it to eight or ten Days, &c. 


Commiſſions ſes, c. as aforeſaid, they muſt give Notice 


Witneſſes. rant or Notice to Parties, their Solicitor, Cc. e 


Execution to © ing out of her Majeſty's High Court of Chancery, 


| 
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Of the Method of examining Witneſſes, either 

y Commiſſion, or in Court; and of Exami- 

tation in perpetuam Rei Memoriam, 
de bene eſſe, G. 1 


Directions WI EN the Commiſſioners for either Party have 
for executing - received a Commiſſion. for examining itneſ- 

the Time 
to examine and Place of executing ſuch miſſion by a War- 


. 
* F . 
: . 8 
. 


contra, under their Hands, in this Form, viz. 
Notice of the bay Whereas we have received a Commiſſion iſſu- 


the Party. © to us and J. X. and L. 24. directed for the Exami- 
* nation of Witneſſes, in a Cauſe there depending 
between A B. Plaintiff, and C. D. Defendant; 
* Theſe are to give you Notice that we will execute 
the ſaid Commiſſion at the Houſe of N. O. known 
* by the Sign Cor Name) of the White- Horſe, ſituate 
* — i reds of 228 of 7 iy * Coun mo * 
or, if beyon tuate in ſuch a Street, in ſuch a 
Beyond Sea. « City, in Halen France, Spain, &c.) on Wedneſday, 
being the - Day of (Stilo novo, if in thoſe Parts 
c where that Stile is uſed) now next coming, at the 
Hour of ten a Clock in the Forenoon of the ſame 
* Day, where you, together with the Commiſſioners 
* and Witneſſes concerned for the Plaintiff (or De- 
fendant) may be preſent if you pleaſe. Given un- 
der our Hands this - - Day of, Cc. 


Jo our loving Friend | Your loying Friends, 
Mr. S T. Theſe, S = 


This 
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This Note muſt be delivered to the Party to whom 14 Days be- 
Notice is to be given fourteen Days before the Time fore ; to the 
of executing the Commiſſion, (except a ſhorter Time — and 
de appointed by Order, as aforeſaid 3) againſt which Witueſſes. 
Time the Witneſſes alſo! are to have Notice of the 
Time and Place, and to be deſired to appear and de- 

ſe their Knowledge to each Interrogatory. And the 
Notice to be given ta the Witneſſes, is in this Form, vix. 


Between A. B. Plaintiff, and C. D. Defendant : 

„ Whereas, Cc. (as before, to) C D. Defendant; Notice to the 
* And whereas we are informed, That you whole Witneſſes. 
Names are here-under written, are material Wit- | 
© nefſes for the Plaintiff (ox Defendant) in this 
* Cauſe: Theſe are therefore, by vertue of the ſaid 
©* Commiſſion, to will and require you, and every 'of 
vou, perſonally to be and appear before us, or a- 

4 n re — 4 7 — 
oulc O. &c. ſapra, to ſame Do, then and 
there to be examined 29a to teftifie your Know-- 
< ledge for and on Behalf of the ſaid ä 
And you are then and there to attend, and not to 
+ depart until you have been examined on the Part of 
© the ſaid Complainant. . And herein you are not to 
* fail. Given under our Hands, G& . 
Re AP * Your loving Friends, 

And direct it to ſuch Wit: Ei. E. 

neſſes as are to be exami- r G. N 

ned. 20 Mu 11 « . } bY; | J. X. 


When the Commiſſioners are mat at ſuch Time — Openin the 
— 


Place according to the Notice, let the Commiſſion be Co 
opened, (which till that Time muſt remain ſealed) 
that the Commiſſioners may ſee that they have an Au- 
my and ſufficient Warrant to juſtiſie their Pro- 
ings. 08 15 3494 5117 210 tl} of 0t Loafh 
Then having a Clerk or two ready, let the Clerks — and 
draw up the Depoſitions in Paper, and let each Wit- Ingroſſing 
neſs ſet his Name to each Depoſition ;:ywhich being the Depoſiti - 
done, they muſt be afterwards ingroſs d in-Parchment, ons. 
and let the Stile, or Title of the Depoſitzons be firt 
written in Paper, and afterwards ingroſs d in Parch- 
T 3 «. Depo: 
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Title of the 
Depoſitions. 


Perſons to 
depart. 


Witneſs his 


Qath, &e. 


Name, Addi- 
tion, Age, 
Os. 


1 then © 


Ot the Bethod:of - 
6. Depoſitions of Wirneſſes taken at E. in the Coun: 


* ty of D. at the Houſe of N. O. commonly called or 
* known by the Name or Sign of - - on Wedne 


* 'the -- - Da — by vertue of a Commiſſion iſ- 


<« ſuing out h Court of Chancery, 

: 5 22 _ ED — Witneſſes in 

oo» u depending between — — 
aintif 


I} 


And cling: an Wies . al Parſons but 
erks, : and/ the Witneſa to 
to depart the e N ong 


be examined, 


Witneſs his N as follows: | 
225 vou 8 Rab wala to all ack Interro- 
<< patories/as ſhall be adminiſtred to on the Part 


© And Behalf of C D. and others Detendants, to 

EE bn Een 
t wi 

1 1 the Bok * 


Which . as | let the Wicneſs's Name; Place 
of Abode, Addition * Age, be writ in the ſame Pa- 
per, under the Title of the Depoſitions, thus, vix. 


t p, K. of L. in the Coutity of D. Merchant, aged 
* about ſixty Years and upwards, ſworn and exami- 
6 ned on the Behalf of the Plan (or Defendant ) 


res Lg 


1. Erin, To the fill Inerroguory, cis Depo- 


| nent ſaith, That, Ge. 


Bee cho Tothe {eeond: Interrogatory, this Deponent 
And ſo 80 through the ref of the Interrogataxies, 


When all the Witneſſes are examined let their 
tions be ingrois d in Parchment, and examin d 
2 the Papers — let the Commiſſioners ſign — 
Schedule of the Par chment, as alſo the Interr 

ries, and then bipd them up together with ſome all 
String gr Cord, and let Everyone of the Commiſſio- 


ners 
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s preſent at the Examination, ſet their Seals u 
Ne Rnd then one of the Commiſſioners muſt 3 
it perſonally to the Perſon that brings it up, who is 
to deliver it to a Maſter in Chancery, and make Oath Oath of the 
before him, That he received the ſaid Commiſſion, &c. Perſon that 
| fram the Hands of one. or more of the Commiſſioners brings it. 

therein named, and that it has not been opened or al- 

tered ſince he received ĩt. 5 | 
Aud note, The Commiſſioners 1 up the Commiſſion 
Commiſſion, Cc. are to indorſe thereon theſe Words, indorſed. 
viz, Executio iftins Commiſſinis patet in quibuſdam Sche- | 
dulis (or, in quadam Schedula) buic Cummiſſioni anne - 
at And thereto ſubſcribe their Names. r! 

And let the Paper Draught be alſo bound up, and Paper | 
ſealed as before, and delivered to one of the Commĩſ- Drought: 
ſion $ to keep. Wk. 4 ſealed up. 
And if there be np ng En the Com- Writings to 
miſſihn to be proved. let the Commiſſioners give Di- be proved. 
reQipns.to bring them in for that Purpoſe. | 


Examining Witneſſes in Court; i. e. by the 
Examiners. | 


LL Witneſſes are ordinarily to be examined be- Two Ways 
fore Hearing of the Cauſe ; and this is done ei- of exami- 
ther by Commiſſioners in the Country, (ie two at ning: 1. In 
the leaſt) as before is ſhewn ; or otherwile, By the Ex- the Country. 
aniners in their Of which is called Examining in 2. In Court. 
E 110 . 


Theſe Examiners are two, and have their Office Two Exami- 
near the Chapel of the Rollt; where by themſelves, or ners: 
Deputies, they examine upon Oath, upon Interroga- 
tories" filed, the Witnefles on both Sides, that are Their Buſi- 
brought before them in any Cauſe, as alſo Parties in neſs 
Contempt; and do put in Writing, and file the De- 
poſitions or Anſwers to fuch Interrogatories: Which 
epolitions or Anſwers, they are to cloſe and 
private till Publication. See their Oath, Cc. ante 0rd. Chan. 

* 26, and 4- . N . 254 | 
ut the Witneſſes, or Parties to be examined, muſt wirneſſes, 
be firſt ſworn before a Maſter in Chancery to anſwer Se. how 
truly to the Ins ; and their Names who ſworn. 
| 14 _— 


by Examiners in Court. 281 
Aſter Publication neither Party ſhall examine any Not after 
Witnefſes but by ſpecial Order, upon good Cauſe Publication, 
fhewn on an Affidavit by the Party deſiring to exa- vithour 
mine; that neither he, nor any for him by his Direction or Covfe on 
Privity, or to his Knowledge, bath read, ſeen or been infor- Oath, 
med of any the Depoſitions already taken in the Cauſe ; and 
that till the Witneſſes (he deſires) be examined (if the 
Court pleaſes to order they ſhall be fo) he will not 
read, nor willingly ſee, hear, or be informed of thoſe Depoſs- 
tions, nor ſhall any for him, or by his Order, Privity or Di- 
reflion read, ſee, hear, or be informed of the ſame. 
An Affidavit Was, That be had not ſeen, &c. nor ſhould Affidavit de. 
or would any for him, &cc. ſee, &c. The Court ordered f. give. 
him to amend (if he thought fit) his Aﬀidavit, and 
add, That he alſo would net fee, &c. if he meant to have 
what he moyed for, granted. | 
Upon ſuch Affidavit after Publication, and ſome Examinati- 
good Cauſe ſhewn either upon Oath, or the Certificate ons after 
of Commiſſioners, why the Party could not get his Wit- Publication. 
neſſes examined in the Ordinary Time; Leave is fre- 
quently granted to examine by a Time prefix d, pro- 
vided the Party ſhall not in the mean time ſee, Cc. 
any of the former Examinations. 
dee, After a Copy of the Rule or Order whereby 
Publication paſſed, is delivered to the Examiner, no 
Witneſſes, 75 before Publication ſhall be by him exa- 
mined in the Cauſe, Ord. Chan. 126. So that before ſuch 
3 
s the Court u pecial Reaſons ſhewn, will or- 
der a Witneſs to be extnined after Publication; ſo it uy Hoare 
will after Hearing, when it is ad informandum Cunſci- 8. 
entiam Fudicis, 1 Chan. Caſ. 228, For after Hearin 
Witneſſes have been often ordered to be re · examin 
to clear the Matter. 1 
And Matters of Account may be examined either 
—_ of ine Paging ; * na * 
” ere any Party (hall ground a Motion or Petition Time given. 
on an Affdavit, of his having material Witneſſes tio 
examine, whereby to gain longer time to examine ſuch 


Affidavit, ſhall not only contain the Names of the 
chiefeſt of ſuch Witneſſes; but alſo the Points on which 
luch Witneſſes are defired to be examined, to the end 
may ſee whether ſuch Points be ——_— 


I 
. 


* 


us Co 


* * 
A * 
» 


After an in· 
ſofficzent 
Anſwer. 


Method of 
Examination 
and Notice. 


- Seriatim. 
Deponent 
not to read 

or hear read 
the Interro- 
gatories. 


Nor to pen 
his own 
Depoſitions. 


„„ 
— ä . ãꝙꝙ — _ — - 
— . . N ˙¹ 


Witneſs re- 


Teſtimony 
invalidated. 


Ok Examination k 
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be examined, and whether before or after Hearing, 


Ord. Chan. 207. (> in; a 

Tis ſaid, if an Anſwer is in, and Witneſſes exa- 
mined, and then the Anſwer is reported inſufficient, 
and a further or better Anſwer 1s put in, ſuch Exa- 
minations will be ſuppreſs d, and not allow d of at 
the Hearing, Kur ; 

No Witneſſes ſhall be examined in Court without 
the Privity of the adverſe Party, or his Clerk in Court 
to whom the Party ſo to be examined ſhall be ſhewn, 
and Notice of his Name and Place of Dwelling deli- 
vered in Writing by thoſe that ſhall produce him to 
the ſaid Clerk in Court; and the Examiner is to take 


Care, and be well ſatisfied that ſuch Notice be given, 


and then ſhall add to the Title of ſuch Witneſſes Ex- 
minations the Time of ſuch Notice given, and the 
Name of the Perſons by and to whom 1t is given, that 
ſo at the Hearing of the Cauſe the Suitor be not 
ee Pretence of want of Notice. Ord. Chan. 
126. Hy 

The Examiner is to examine the Deponent to the 
Interrogatories ſeriatim, and not to permit him to 
read over, or hear read any other Interrogatory till 
that in his Hand be fully finiſhed, that 5 by this 
Means the Truth may not be cluded or concealed, 
which it might more eaſily be, if a Witneſs knew 
every Queſtion that would be asked of him before he 
anſwered any. Ord. Chan, 128. EET. 
E Much leſs is he bo ſuffer t Rr have the 
Interrogatories, and pen his own Depoſitions, or to 
depart after he 2922 an Interrogatory read to 
him, Bll hath perfected his Examination there- 


u * oF 1 
ifany Witneſs wall refaſe to conform bimgif, the 
| fuſing, Cc. Ex 


Examiner is thereof to give Notice to the Clerk on 
the other Side, and to proceed no further in his Exa- 
mination without the Conſent of the ſaid Clerk, or 
an Quder made in Court to warrant his ſo doing 


The Examiner ſhall not examine any Witneſs to 
invalidate the Credit of any other Witneſs, but by 
is to be ſparingly 


Special Order of Court, w 
granted, and upon Excption fled with he Exam 


ner 
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ner (without Fee) and Notice thereof given to the | 
adverſe Party or his Clerk, together with a true Co- 

py of the Exceptions at the Charge of the Party ſo 
ac Rona bid. 128. 

In examining Witneſſes the Examiner ſhall not uſe 1116 Repeti. 
any idle Repetitions, or needleſs Circumſtances, nor tions and 
ſet down any Anſwer to the Queſtion, to which the Circumſtan- 
— — depoſe other than thus; To which In- ces to be 
terrogatory, this * — cannot depoſe And if ſuch lin- avoided. 
* be obſerved by the Court, the Examiner 
is to recompence the Charge thereof to the Party gtie · 
ved, as the Court (hall — Ord. Chan. 130. Ine! 

No Ro:examigation of Witneſs, though pas the No Re-exa- 
lame Þ n and that he ſpoke uncertain —— mination. 
the 4 rt Examination, is 0 be without Leave 

rt. Vide Prox. Cap. 
A Maſter examined one Witneſs three Times to a 

Matter e and the Depoſitions was ſuppreſs'd. 
- 4. 79 

Seyeral Witneſſes being examined in a croſs Cauſe Examinations 
without the other Sides knowing of it, the Court or- in croſs 
dered Publication to ſtay till Notice ſhould be given Cauſes, 
the other Side where the Witneſſes lived, and till they 

might be examined on his Behalf. 

here Publication was paſt in one craſh Cauſe 
between the ſame Parties upon the ſame Titles to 
Lands, the Court would not ſuffer the Plaintiff in the 
_ 'Cauſe to examine any Witneſſes. Pr. H. Ch. 


And, Note, tis faid, If a Witneſs be examined by Witneſs EX 
Commttſoners i in the Countrey, be ſhall not be exa- mind by 
m_ again here in Caurt without a yon! A: Committee, 

that Purpoſe. a and examin d 


in Court. 
0 Examination of the Parties themſelves, 


Though Witneſſes have been examined in a Cauſe, parties ex. 
yet you may afterwards examine the Defendant an an mined, and 


Order ta that Purpoſe; and this may be done either when, 
before or after Hearing. 


Fo either Party may be examined to an Account, In Account. 
or tg a particular Thing after the Hearing, 


'Tis 


= _—_ _— _ 
= Ee ee — 
- 
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Deſendents Tis ſaid, If, when a Cauſe is at Iſſue, the Plaintiff 


Depoſitions deſires the Defendant — — — and examined 
i 


concluſive, upon Interrogatorics as a Witneſs, he muſt ordinarily 
ſtand to the Defendaat's Depoſitions as concluſive, or 
elſe the Court will not compel the Defendant to be 


ceeramined. | 
Or not. But if ſome new Act be done by the Defendant 
| _ » -- after Iſſue join'd, as making a ent or Releaſe 


by Covine, or ſuch like, the Plaintift may compel 

2 to be examined without being con- 

C u = al | 
Defendant Where it was moved, That the Defendant, who 


- examined on had not ſwore fully by his Anſwer, might be exa- 


Iaterrogato® min d upon Interrogatories, upon an Account decreed 


ries. (the Plaintiff for ſaving Charges, not having excepted 
to his Anſwer) the Court inclined to grant it ; but 
there wanted Notice of the Motion. 


Not after a After a Decree enrolled in which was no Order to 
Decree en= examine the Defendant upon Interrogatories, the Court 
rolled. would not order him to be examined to the Diſco- 

7 or: EO 2 Chan. Rep. 10. | 
No Witneſſes ugh you may examine a Defendant after Wit- 
to prove neſſes have been examined in a Cauſe, yet it is ſaid to 


perjured. be a Rule, That where a Defendant is firſt examined, 


| you ſhall not afterwards examine Witneſſes thereby to 
convict or prove him guilty of Perjury. . | 


Of Examining Witneſſet in perpetuam Rei hie- 


Examinations Witneſſes are ſometimes examined in this Court in 


| in perpernam perpetnam Rei Memoriam, which is done to preſerve 
Rez mim, their Teſtimony in caſe of Death, Cc. and their Exa- 


Ke. minations may be taken either in Court or by Com- 
miſſion ; and the Method of obtaining ſuch a Com- 
miſſion 1s thus, viz. | | | 

A Commiſli- Fir, Vou are to exhibit a Bill, and therein ſet 

on for ir, how forth your Title to the Thing, and that the Witneſſes 

obtained. to prove it are old, infirm, ſick, and not like to live 
long, or that they are going beyond Seas, Or. whereby 

you are in Danger of loſing their Teſtimonies, &c. 

and therefore pray a Commiſſion into the Countrey to 

examine them, and a Swpena to the Parties intereſted 

, | — 


in perpetuam Rei Memoriam. 


to ſhew Cauſe, if they can, to the contrary. The Form 
of ſuch a Bill follows, | \ 


| 
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Htg complaining, &c. Your Oratrix Dame The Form of 
M. O. Relic and Executrix of the laſt Will and 3 Bill in or- 
Teſtament of Sir E. O. late of L. in Com. M. Baronet, der to exa- 


for and on behalf of her ſelf and her two Daughters 


mine in pere 


_ tuam Rei 
E. and F. Infants, under the Age of 6 Years, being nn 


Daughters and Coheirs of the ſaid Sir E. O. That the 
ſaid Sir E. O. being in his Life-time ſeiſed in his De- 
meſne as of Fee- Simple of and in divers Manors, Cc. 
— „Cc. and elſewhere; and being ſo ſeiſed as a- 
foreſaid, did on or about, & c. make his laſt Will and 
Teſtament in Writing, and amongſt ſeveral other De- 
viſes and Requeſts, he the ſaid Sir E. O. did deviſe and 
bequeath all his Real Eſtate in the Counties of M. H. 
6. or elſewhere to the eldeſt Son he ſhould have li- 
ving by your Oratrix at the Time of his Death, and to 
the Heirs of ſuch Son, and in caſe he ſhould have no 
Son living at the Time of his Death, he the ſaid Sir E. 
O. did give, deviſe and bequeath all his {aid Real E- 
ſtate to ſuch Son, as your Oratrix ſhould happen to 
be with Child with at the Time of his Death : And if 
it did happen that he ſhould die without any Iſſue 
Male, then his Will was, And he the ſaid Sir E. O. 
did give, deviſe and bequeath all his ſaid Real Eſtate 
to ſuch Daughters as he ſhould have living, or that 
your Oratrix ſhould ha to be with Child with at 


the Time of his Death, and to the Heirs of ſuch . 


his Daughters: And if it happen that he ſhould die 


Sir E. O. did give, deviſe and bequeath all his faid 
Real Eftate to your Oratrix, his then Wife, for and 
during the Term of her Natural Life; and from, and 
after her Deceaſe, and in Default of any Iſſue of his 
own Body, his Will was, and he did thereby give, de- 
viſe and bequeath all his ſaid Real Eſtate to his well- 
beloved Couſin CO. Gent. the third Son of his well- 
beloved and dear Unkle . O. Eſq; then late of T. 


without any Iflue lawfully begotten, then the ſaid 


in the aforeſaid County of A. and to the ſaid C. O. for 


erer. And the ſaid Sir E. O. did likewiſe by his ſaid Will 
give. deviſe and bequeath to your Oratrix all his Goods 

and Chattels, Money, Plate, Houſhold-Ruff, and lotder 
| | | erſo- 


Nj2—2— — — — —— — — 


Ok Examining Witneſſes 
Perſohal Eſtate whatſoever ; and did thereby ditect 
your Oratrix to pay and diſcharge all ſuch juſt Debts, 
as he ſhould owe at the Time of his Death. And his 
Will was, That your Oratrix ſhould receive all the 
Rents, Iſſues and Profits of tis Eſta te for the Space of 


Ten Years towards the Payment of his Debts, and the 
Maintenance of his Children; and if yotir Oratrix 


ſhould happen to die within the Ten Years after his De- 


ceaſe, and before all his Debts were ſatisſied, then his 


Will was, and he did deviſe and bequeath all his Ma- 
nors, Lands, Tenements and Hereditaments, and all his 
Real Eſtate: whatſoever to his well-beloved Unkles 
C. O. of L. and T: O. of B. in the faid County of A. 
Elq; and to their Executots and Adminiſtrators, and 
to the Executors and Ad miniſtrators of the Survivor of 
them, to hold for the Term of Ten Vears to com- 
mence from the Day of his Death, for and towards 
the Payment of his juſt Debts, and the Maintenance of 
his Children, until they ſhould attain unto the Age, 
wherein to make Choice by Law of theit Guardians; 
and at the End of the faid ten Years; or as ſoon as 
his Child 'or Children could by Law call'for and take 
an Accompt, he did direct the ſaid Mr. C. O. and 
Mr. T. O. to give an Accompt of their Receipts and 
Disburſements of, for, or concerning his Eſta te, in 
which Accompts his Will was, That all reaſohable 
Allowances and Charges be made, given and allowed 
to the ſaid Mr. C. O. and dir. T. O. and to their Exe- 
cutors and Adminiſtratots: And he did thereby revoke 
all former Wills by him the ſaid Sir E. O. made, and 
did nominate, conſtitute and appoint your Oratrix 
his then Wife, his ſole Executrix of his laſt Will and 
Teſtament, relerving to himſelf a Power in caſe of 
ſudden Sickneſs, to add or alter auy Part of his laſt 
Will by Codicil in Writing thereunto to be annexed; 
And your Oratrix farther ſheweth urito your Lotdſhip, 
That the ſaid Sir E. O. on or about the eiglith Day of 
May 1682. by Virtue of the Power reſerved t8'him- 
felt by his Will bearing Date as before-mentioned, did 
make a Codicil, whereby he the faid Sir E. O- did 
give and bequeath unto Mrs. D. O. and Mrs. L. O. 
one hundred Pounds in Money for two Years laſt paſt, 
before the Date of the Codicil, and fifty Po early 


2 
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in perpetuam Rei Memoriam. 

during their natural Lives, to be equally divided be- 
tween them, and this to be paid to — lawful At- 
tornies or Aſſigns upon every twentieth Day of June, 


and upon every twentieth Day of October yearly, by 


even and equal Portions, if it ſhould be law fully de- 
manded, and to continue during the Life of the longeſt 
Liver of them both: And he did alſo give and be- 
queath unto the Poor of the Pariſh of L. the Sum of 
Ten Pounds, to be paid within three Months next after 
his Deceaſe; and did give and bequeath unto the 
Church of L. 101. and did give and bequeath to 
Mr. T. B. Five Pounds yearly during his Life ; and 


did give and bequeath to Dr. Fe [ wenty Pounds, 
id gi 


a Mourning Suit and Ring; and veand bequeath 
unto F. T. his Servant, the Farm he now enjoys du- 
ring his natural Life, and a Mourning Suit and Ring ; 
and did give unto T. A. his Servant Ten Pounds, a 
Mourning Suit and Ring. And your Oratrix fart 
ſheweth unto your Lordſhip, That the ſaid Sir E. O. 
having ſigned, ſcaled, publiſhed and declared his ſaid 
laſt Will and Teſtament and Codicil in the Preſence 
of ſeven or more credible Witneſſes, and the faid Wit- 
neſſes having ſubſcribed and atteſted the ſaid laſt 
Will and Teſtament and Codicil of the ſaid Sir E. O. 
in the Preſence of him, the ſaid Sir E. O. did deliver his 
ſaid laſt Will and Teſtament to your Oratrix to be pre- 
ſerved and kept; and ſhortly after, that is to ſay, on or 
about the eighth Day of 24491682. the faid SirE.O. lea- 
ving behind him your Oratrix A. and his faid two 
Daughters A. and F. O. And your Oratrices did well 
hope there could be no Pretence of Cavil about the 
ſaid laſt Will and Teſtament and Codicil of the faid 
Sir E. O. and that your Oratrices ſhould quiet- 
ly hold and enjoy the Eſtate Real and Perſonal of 
him the ſaid Sir E. O. according to the true Intent, 
ing and Purport of his ſaid laſt Will and Teſta- 
ment, the ſaid Sir E. O. the Teftator being the only 
Son and Heir of Sir E. O. of L. aforeſaid. But now 
ſoit is, may it pleaſe your Lordſhip, that Sir J. O. Ba- 
_ next Brother to Sir F. O. deceaſed, Father to 
the Teſtator, doth pretend Title to the Manors and 
Lands of yout Oratrix's Husband and Oratrices Fa- 
ther, and doth give out in Specches, that your Ora- 
IF. trix's 
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trixs late Husband had no Power to deviſe the ſaid 
Eſtate by his Will; and at other times, That if he 
had Power, that he made no Will, nor any Deviſe 
thereof; and in caſe he made any Wil, that he was 
not compos Mentis, or of ſound and diſpoſing Memory 
at the making thereof: In tender Conſideration where- 
of, and foraſmuch as your Oratrix and Oratrices Wit- 
neſſes, or moſt of them, that can prove the ſaid laſt , 
Will and Teſtament, and Codicil of the ſaid Sir E. O. 
are aged and infirm, and not like to live long, &. 
and to the Intent ſhe may examine them in this Court 
for Preſervation of their Teftimony for Proof of the 
ſaid Will and Codicil, and that the fame Will and 
Codicil, by which the ſaid Manors and Lands are de- 
viſed; may be produced by your Oratrix and Oratri- 
ces in this Honourable Court, and their Evidence, De- 
Pane and Teſtimony thereof, and touching the 


; may be here preſerved, for the making out your 

ratrix's and OratricesTitle to the ſaid Manors, Lands 

and Premiſſes: And to the end your Oratrix's and Te- 

nants Poſſeſſion in the ſaid Manors, Lands and Premi- 

ſes NV this Honourable Court be quieted and 

eſtabli! and that your Oratrix and Oratrices may 

prayer of a be relieved in all and ſingular Premiſſes: May it 
M Commiſion Pleaſe your Lordſhip, the Premiſſes conſidered, to 
dc examine. grant unto your Oratrix and Oratrices Her Majeſty's 
Commiſſion under the Seal of this Honourable Court, 
and directed to (A. B. and C. D.) or to ſuch Perſons, 
as your Lordſhip ſhall think meet, inhabiting in 

the ſaid County of M. for the Examining of your 

Oratrix's and Oratrices ſaid Witneſſes in perpetuam Rei 

Memoriam for the Proof of the Matters aforeſaid ; 

and alſo her Majeſty's molt — 4 Writ or Writs of 

And Writ of Subpena directed to the ſaid Sir F. O. Baronet, thereby 
Subpans. commanding him at a certain Day therein limited and 
| expreſſed, > bil to be and appear before your 


Lordſhip in his High and Honourable Court of Chan- 
ry, to make Anſwer unto all and ſingular the Pre- 
miſſes aforeſaid, and to ſtand to and abide ſuch Order 
therein, as to your Lordſhip ſhall ſeem meet, 


And your Oratrix and Oratrices ſhall ever 
pray, &c, | RE 
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in perpetuam Rei Memoriam. 


And aſter : the Bill is filed, the Court on Affidavit Effect of 
made, That the ſaid Witneſſes are old, infirm, going ſuck Bill. 
beyond Sea, Cc. if they are in the Countrey, will 
tant a Commiſſion according to the Prayer of the 

Fill, or it they are within 10 Miles of London, will 

order them to be examined in Court de bene eſſe. And 


the Form of ſuch Commiſſin is thus, vis. 


Anna, Cc. Salutem. Cum. A. B. nuper exhibuit coram Form of ſuch 
nobis in Car” Cancel noſtræ quandam Petitionem vel Bil. a Commilli- 
lam de Queremon ut quid am Teftis verſus Te exami- on. | 
narentur in perpetuam Rei Memoriam, & ne tibi in pre- 
judieium cederet tibi præcipimus firmiter injungen' quod 
omnibus aliis pretermiſſts, & excuſatione quacunque ceſ- 
ſan in propria Perſona tua vel per tuum Attornat” aut 
Depatat ſis coram nobis in Canc noſtra infra quatubr- 
decim Dies immediate poſt receptionem hujus Brevis, Teſte .. - 
meipſo apud W. Cc. . | 

And tis ſaid, The. Complainant may have this When graats 

iſſion on Filing his Bill, even before a Subpeng, ed. 
and fo is the Prayer of the Bill; and it ſeems a Sub- 
pena is not necetlary' For all that ſeems, requiſite 
thereupon is to give. due Notice to the Parties con- 
cerned, Sed vide infra. * | 4 ' 
And it the Defendant does not ſhew Cauſe againſt Ev parts, 
ſuch a Commiſſion, nor will join therein, the Plain- 
tiff may on Motion, Sc. have one ex parte, and go 
een e l "gy + 4 
And Wo, No Depoſitions taken in perpetuam Rei Such Depo- 
e ſhall be made uſe of, or given in Evidence ſitions, in 
again( 


ns; bi Yo. what Caſes to 
any other Petſons; but ſuch Defendant or De — —. 4 3 — 


fendants who were warned or ſummoned to defend the 

Bill; or ſome claiming under him or them by ſome 

rene d dhe i 6 Wissel n por 
ouching the ination of Witneſſes in per pe- Geders b 

tuam Rei 2 following Orders were made Fir — —_ 

tertio-Eliz,; by the then Lord Keeper Sir Nicholas Ba- 3d Kis. 

con, via. | IRS 


1. The'Commiſfjoners ſhall examine no Witnellcy, 
but ſuch as ate aged or impotent. PS 
U a The 


| 
4 
| 


Note. 
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2. The Complainant or Party who ſued for the 
Commiſſion, ſhalt give Warning or Notice by Pre- 
cept from the Commiſſioners unto the Party, that 
ſhould take Prejudice by this Examination, by the 
Space of 14 Days at leaſt of the Time and Place, when 
and where the ſaid Commiſſioners will fit upon this 
Commiſſion. oh | 


3. And the ſame Warning being ſo given, the 


Commiſſioners are to be ſatisfied by the Oaths of the 


Party Complainant, or ſome other credible Perſon, 


That Warning is given accordingly, before they ſhall 
proceed to the Execution of the Commiſſion. 
If the Party adverſant or Defendant can ſhew 
e the Commiſſioners good Cauſe of Exception, 
either againſt the Witneſſes produced by the Complai- 
nant, or any of them, or againſt the Commiſſioners 
theraſelves or otherwiſe, then they ſhall ceaſe and for- 
bear any further Execution of the ſaid Commiſſion, 
And the Commiſſioners ſhall certifie and return the 
ol, Cauſes and Exceptions up with the ſaid Com- 
miſſion. ey phe ENG 
5. But if the Party adverſant cannot ſhew ſuffici- 


ent Cauſe as aforeſaid, then the Commiſſioners ſhall 


proceed to the Examination of Witn and the 
Party Adverſant or Defendant ſhall have Liberty to 
join in the Examination of the fame Witneſſes, or of 
any other, upon Interrogatories on his Behalf, if he 
think good. | «inch wy 

6. And if the Defendant did not appear, they arc 


©.» likewiſe to certifie and return whether Afﬀidavit were 


made of the giving of Warning by Precept as aforc- 


ae 55 
| The foregoiug Orders are to be obſerved where the Cim- 


miſſion is ex parte Querentis only, and are to be engroſſed 


6 . — 4 45 the Re- 
: and to be annexed to Go id "Commiſſion: 
by 2 otherniſe : For if the Deſendans join, then theſe 


Articles ſhall not need. 


7. That the Commiſſioners Names be ſpecially aſ- 
— by the Lord Keeper or Lord Chancellor pro 
empore, | 


« # 


And 


been, That if the Party intereſted within 14 Days 3 contre. 
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And theſe further Rules were alſo made by him 
touching the Publication, &c. of ſuch Depoſitions. 


I. The Party who prayeth Publication, ſhall firſt Orders 
by himſelf or ſome other make Oath, That the Depo- touching the 
ſitions of the ſame Witneſſes are neceſſary to be given Public: tion 
in Evidence on his Behalf. of ſuch De- 
2. Oath muſt alſo be made, That the ſame Witneſ- poſitions, Oe. 
ſes be either dead, or ſo aged or impotent as they 
cannot travel to teſtiſie viva voce, without Danger of 


3. This Oath being ſo taken, a Maſter of the Chan- 
cery mult firſt open the Commiſſion, and conſider 
whether this Order before-mentioned hath been ob- 
ſerved in all Points; wherein he being ſatisfied, Pub- 
lication 1s thereupon to be granted. 

4. Provided always, That no Depoſitions (fo ta- 
ken) ſhall be given in Evidence, but againſt the Per- 
ſons that were by Precept warned (as aforeſaid) or 
againſt their Heirs or Aſſigns. ; 
12S And provided allo, that after Examination had No new Exa- 

taken (as aforeſaid) and after Publication had mination. 
and granted of the ſame Examination, the Party Ad- 
yerſant or Defendant ſhall not be admitted to have 
any new Examination on his Behalf concerning the 
lame Matter. 

6. And it was further ordered, That a joint Com- Form of the 
miſſion ſhould be made as all other general Commiſ- Commiſſions 
lions, ad examinandum Teſtes ſuper Interrogatoribus ad- 
miniſt rand be; adding at the End of the ſame theſe 
Words, In perpetuam Rei Memoriam permanſur'. Note, 

This Form differs ſomething from the Preſident ſupra, 


p. 289. 
But ſince the ſaid Orders made, the Courſe has OCauſe ſhe wn 


of the Service of the Subpæna ſhew ſuch Cauſe to the 

contrary, as is allowed by the Court, then the Plain- 

tiff is to deſiſt; if not, he may go on alone and exa- g,,mination 

mine them ex parte; or the Detendant may come in e parce, 

by Appearnce and join in Commiſſion (if he pleaſes) App:arance 

and then 14 Days Notice is to be given of executing and Notice. 
2 
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Joynder in 
Commiſſion 
on Condition 


re je ed. 


Examinations 
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If the Defendant will not join in the Commiſſion, 
"tis ſaid, The Plaintiff's Clerk muſt prefer Six Com- 
miſſioners Names in Court to the Lord Keeper, where. 
of 3 or 4 of them or others, which the Court ſhall 
appoint, ſhall be Commiſſioners to examine. Sed 
quere if the preſent Practice. 146 N 
Upon a Subpa na in perpetuam Rei Memoriam, the De- 
ſendant appearing conſented to join in Commiſſion, ſo 
as the Lord Bacon s Orders touching the Examination 
of Witneſſes in perpetual Memory might be obſerv d; 
But upon Motion it was ordered, That the Commiſ- 
ſion ſhould be made general, as 1n like Caſes, where 
the Parties join ; for that it ſeemed to the Court, that 
the Lord Bacon's Orders, were intended to be obſery'd 
only where the Plaintiff bath a Commiſſion alone. 

Note, The Court does not now give Articles to 


on Intcrroga- examine upon, but the Parties exhibit what Interro- 


tories; not 
on Articles. 


gatories they think neceſſary; and the Proceed- 
Mes upon this Bill are moſtly the ſame as in other 
Cates, 2 3-3 

Theſe Bills to examine in pertuam Rei Memoriam, 


were utterly diſliked by the Lord Chancellor Egerton, 


becauſe the Depoſitions thereupon are not (ordina- 


Tily) to be pub iſned but upon Oath, That the Wit- 


nteſſes are dead; and being dead there is no Remedy 


Uſcd on Tei- 
Als at Law. 


Publiſhed by 
Con ſent, or 


on Oath, Ce 


againſt them, if they have committed Perjury; and 
he ordered the Party to exhibit his Bill on the Title, 
and ſo to proceed to an Examination and Publication 
in the ordinary Courſe, ſaying, They might go to Lan 
if they would, and take the Benefit of thoſe Exami- 
nations. | . 
Though the Depoſitions are not ordinarily to be 
publiſhed whilſt the Witneſſes live; yet in ſome Ca- 
les, as by Conſent of Parties, or upon Oath, That 
the Plaintiff has ſome Trial at Law, wherein he 


hall need them; and that the Witneſſes are not able 
to travel, or for other good Reaſon, the Court: will 


ſometimes. order Publication in the Life of the Wit- 


-.., ,,- - nels. And then the Commiſſion is to be opened by 
the Matter to be conſidered of, according to the Lord 
Bacon s Order; and afterwards the Party may exempli- 


fie the Depoſitions, and they may be/ given in Evi 


dence in any other Court by Order of this Court. 1 


in perpetuam Rei Memoriam. 293 
If a Matter is properly triable at Law, as a Title, D-murrecr 
Cc. and the Plaintiff can have an Opportunity of try- for that the 
ing it there, this Bill is not to be brought here til! Fae _ 
the Party has affirmed his Title at Law; if he docs, CE 4 
it will be diſmiſs'd upon a Demurrer. | bo 8 
A Bill ſet forth, That one of the Defendants's An- 
ceſtors ſetled the Eſtate in Queſtion on the Plaintiff in 
Tail, That the Deed was loſt, or in the Deſendant's 
Hands, and prayed, that the Plaintiff might examine 
Witneſſes in perpetuam Rei Memoriam. 
The Defendant anſwered the whole Bill (denying 
the Eſtate or Deed:) But as to the examining Wut- 
neſſes in perpetuam Rei Memoriam, or proceeding any 
further therein, the Defendant demurred : For that 
the Plaintiff might try his pretended Title at Law ; 
and ſeeing there was no Impediment at Law, but that 
the Plaintiff might try his Title there, and fo affirin 
it and the Deed, by which he claimed: And becauſe 
he had not ſo done, the Demurrer was, upon great 
Debare, allowed, Chan. Rep. 263. | 
Where Lands are adviſed by Will, and there is How to or- 
no Occaſion or Opportunity to prove and eſtabliſh it per wire Te- 
at Law, it is often thought neceſſary to perpetuate the ſtimonies on 
Teſtimony thereof in this Court, Stiles Pratt. Regiſt. — ag * 
A | tre k 
The way to do which, is to exhibit a Bill againſt — this 
the Heir at Law, and thereby ſet forth the Will in N 
hec Verba. 
The Defendant having anſwered they muſt proceed 
to Iſſue, as in other Cafes, and then examine the Wit- 
— to the Will, or prove their Hands, if they be 
ead. 3» 
The Will muſt be brought into the Examiner's Of- 
fice to be examined unto; which being done, and 
Publication paſt, the Cauſe is at an End, | 
Tis ſaid, Though this Court ſuffers Examination Validity of a 
to perpetuate Teſtimonies of a Will, yet it will not i bow 
barely try the Validity of a Will; bur if the ſame *ri-d. 
come collaterally in Queſtion upon a Bill for the Per- 
formance of a Truſt, or touching a Devite out of 
Lands, &c. the Court will ſometimes direct an Iſſue 
at Law to try the Validity therecok, 


U 3 or” Though 


contra to 
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Chancery Though there be Goods and Chattels deviſed by the 
prohibits the ſame Will, whereby Lands are deviſed, yet the Pro- 
Spiritual ving thereof in the Spiritual Court is of no Avail as 
Court to to the Lands; and this Court (as a Court of Law) 
| prove Wills. vill prohibit them to intermeddle in the Proof there- 
of any further than concerns the Goods, &c. 
A Iſſue di-. An Iflue having been by this Court directedito try 
rected, and whether a pretended Will or Teſtament of Goods on- 
2a perp*tual ly, was a Will or no Will; and it being thereupon 
Iajunction found, No Will, this Court granted a perpetual 
not to prove Injunction thereupon to the Defendant not to prove 
a Will touch- ſuch Will in the Spiritual Court. g 
21 Goods. The Court ſuffered a Widow to revive a Bill to 
— 0 P, perpetuate the 2 of Witneſſes to a Will (ſa- 
irg tho! Ving the Advantages of Exception at the Hearing ;) 
tho' upon a former Bill by her Husband, and two 
two Iſſpes Iſſues at Law thereupon, the Teſtator was found Non 
tried at Law. Compos Mentis; and the Finding of the ſaid Iſſues, &c. 
was inſiſted on in the Anſwer by the way of Bar to 
the preſent Bill of Revivor. : 
Examiner. The Examiner may proceed to examine Witneſſes 
in perpetual Memory, if the Plaintiff hath ſerved the 
Defendant with a S»bpena to give him Notice to exa- 
mine likewiſe, 


Of Examinations de bene eſſe. 


Examinations After a Bill filed, and before Anſwer, the Court on 
ae bene effe, to Aﬀidavit, That any of the Complainant's Witnefles are 
be after Bill aged and infirm, ſick or going beyond Sea, whereby 
filed and be- the Plaintiff thinks he is in Danger of loſing their 
fore Anſwer. Teſtimony, will order them to be examined de. bene 
eſſe, i. e. ſo as to be valid, if the Plaintiff has not an 
portunity of examining them after Anſwer ; as 
where in the one Caſe they die before Anſwer, and 

in the other do not return after. 

In either of which Caſes the Depoſitions taken may 
be made Uſe of, either in this Court or at Law, like 
as thoſe Depolitions,which are taken in perpetual Me- 
mory, as before is ſhewn. 

Alſo Depoſitions taken de bene eſſe, are to be of no 
Force, if the Parties be alive and well, or do return, 
Se. after Anſwer; But in ſuch Caſe they muſt be re- 

8 J ecerxamined, 


Ok Examinations de bene eſſe. 
mined, if the Plaintiff expects any Benefit from 
m, | | 

And though all the Bill be not anſwered, yet they 
. mult be examined in Chief, ſeeing the Defendants 
Traverſe puts all in Iſſue; ſo that the Plaintiff may ex- 
mine to ſuch Points, as are not fully anſwered, 

After the Bill is filed, the Court on Affidavit, that 
any of the Plaintiff's Witneſſes are going beyond Sea, 
will order them to be examined de bene eſſe. 

The Examinations of Witneſſes after Appearance, and 
before Anſwer, is only de bene eſſe ; et if any of 
them die before the Defendant has anſwered, their 
Depoſitions thall ordinarily be made uſe of, either in 
this Court or at Law, elſe not. 

A Defendant may by Motion of Court be ſtruck 
out of a Bill before Anſwer, in order to be examin- 
ed as a Witneſs; and ſo he may after Anſwer paying 
Coſts for the Diſmiſſion as to him. 2 Chan. Caſes 


214. | 

But if he has anſwered, and the Plaintiff is in Doubt 
whether he will be a good Witneſs or no, or whe- 
ther he may upon Hearing be found a neceflary Party, 
he may let him ſtand in the Bill, and have an Order 
to examine him de bene ef | 

See an Order to this Purpoſe ante r. and that 
the Rules for Examination of Witneſſes de bene eſſe, 
are of like Nature with thoſe for Examining them in 
perpetuam Rei Memoriam. | | 


CHAP. XL 


Of Depoſitions of Witneſſes, and other Proofs 
V and Evidences uſed in this Court. 4 


HE Manner of proving a Thing or Matter in this 
Court, is either by the Depoſition of Witneſſes, 
or by Deeds and other Writings made Exhibits 

in the Cauſe, or by Witneſſes examined in Court viv 

voce; a word of each of theſe, 

Depoſitions of Witneſſes are their Anſwers upon 


Depoſitions, 


Oath reduced into Writing to ſuch Interrogatories or how taken. 
| EM. 'Y i 4 | 


Queſti⸗ 


296 


To be kept 
private. 


By Commiſ- 
ſion. 
By che Exa- 


miners. 


Puniſhment 


af delivering 


undue Co- 
pics: 


Office-Copies And by an Order 19 Fanuarii 1694. No Ones of 


only to he 
153d. 


* 
* 


4 
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Queſtions as are likewiſe put inWriting andexhibited 
or adminiſtred unto them, either by an Examiner in 
the Office, or by Commiſſioners in the Countrey, as 
before is ſhewẽn. A 

And theſe Depoſitions are to be kept private, and 
na Copy or Abſtract of any of them is to be delivered, 
till Publication is paſt, Eads. 

' Thoſe taken upon a Commiſſion are Immediately 
upon bringing in of the Commiſſion to be delivered 
to the proper Six Clerk or his Deputy, to be ſo ſafely 
kept, and without Opening till Publication be paſt. 
And thoſe taken by the Examiners are to be ſafely 
and Prey kept by them till Publicatiqn ; and if 
they be not in both Caſes thus kept, and entred as of 
Record by the proper Officer, they are void, and not 
to e uſe of, either in this Court or at Law, 
Ord. Chan. 156. I 8. | 

By former Orders either Examiner in the Cauſe 
may take out Subpena's againſt ſuch as he ſhall pro- 
bably ſuſpeR ta have delivered undue Copies of the 
Depoſitions to the adverſe Party, his Clerk or Solici- 
tor, for the Examining ſuch Offenders upon Interroga- 
tories to be allowed of by a Maſter, and to be exe- 
cuted before the other Examiners ; as alſo againſt any 

e r to be able ro prove the Abuſe, in caſe it 

enied. 

And if upon Conſideration of the Anſwer to the 
Interrogatories, it be certified by ſuch Maſter, that 
the Parties are faulty in the Matters aforeſaid, or in 
any Thing of like Nature, every Perſon fo offending 
ſhall be committed to the Fleet, till he has given the 
Examiner Satisfaction. But if the Parties acquit them- 
ſelves upon ſuch Examination, and the Examiner 1s 
not able to proye the ſame, he ſhall pay ſuch Coſts, 
as the Court ſhall think fit, for the unjuſt Vexation. 
Ord. Chan. 76. | 


e te to be xead or made uſe of in Court, 
or betore a Maſter, but what are taken out of the 
roper Office, and ſigned for the Party, for whom the 
bar Fe lane 11880 of the Parties ha 
ut, Note, ſometimes, | e Parties has not 
brought his Copy inte (pug at the Hearing, C the 


other 
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other Party will lend him his Copy, and the Court 
will allow it to be read. 

The Examiners and their Deputies have Liberty to Exsminers to 
attend in Court to inſpect all Books of Depoſitions, inſpect the 
which are read either forthe Plaintiff or Defendant, Books. 
and to ſee whether they be duly fjgned for the Party, 
that produces the fame. And in cafe the Examiner 
ſhall diſcover any Fraud or ill Practice, the Cauſe 
ſhall be put off, and the Parties oftendivg ſhall Rand Fraud, Ce. 

committed to the Fleer, till the Officer injured be a- puniſhed. 
gred with and paid his Fees, and till 5 J. be paid to 

uch Perſon, as the Lord Chancellor or Keeper ſhall 
appoint for the Uſe of the Poor; and till the Client 
injured by putting off the Cauſe be re-1mburſed his 
Charges 1n reſpect thereof, and till the further Order 
of the Court. Ord. Chan. 76. 4. 

Depoſitions are not to be ſuppreſs'd upon a bare Depoſitions 
Petition only, without a Reference to a Maſter, and a ſuppteſſed. 
Certificate upon it, nor upon Motion without a Re- 
ference, except Male Practice, or ſome great Irregulari- 
ty plainly appears to the Court. 

No Motion ſhall be made in Court, nor Petition 
preferred for ſuppreſſing of Depoſitions irregularly 
taken, until two of the Six Clerks (not towards the 
Cauſe ) have been firſt attended with the Complaint g 
of the Party grieved, and ſhall certifie the true State 
of the Fact to the Court, and at the Foot thereof their 
Opinion therein; (if the Attornies or Clerks ſhall 
not, for Eaſe of their Clients, agree before them; For 
which Purpoſe a Rule for attending the ſaid Six Rule therein. 
Clerks ſhall be entred of Courſe with the Regiſter, at 
the Deſire of the Party complaining, which ſhall 
_ their Proceedings and Certificate tothe Court. 

rd. Ch. 134. = 
1 Plaintiff at Common Law having cauſed Wit- Cauſes of 
neſſes to be examined in this Court, where there was ſuppreſiipg 
no Suit depending, their Depoſitions were ordered to them. 
be ſuppreſs'd, and never to be given in Evidence a- 
gainſt the Defendant, or any claiming from, by, or un- 

er him. Pr. H. Co. Ch. 157. . 

Where three Witneſſes examined by Commiſſion, 
did, upon Hearing of the Marter in open Court, de- 
poſe, That the Conunitfioners had ſet down their De- 
| polition $ 
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Miſtaken. 


ContradiQo- 


— 


Depoſitions 
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poſitions otherwiſe, than they did depoſe, the Court 
ordered thoſe Depoſitions ſhould be ſuppreſſed, and 
the ſaid Witneſſes examined again. Cary s Rep. 66. 

Where a Witneſs's Depoſitions on one Side contra- 
dict his Depoſitions on the other Side, tis the Courſe 
to order him to attend the Court that he may ex- 
plain himſelf, and ſet the Matter right if he can, or 
otherwiſe his Depoſitions on both Sides will be ſup- 
preſs'd. Vide pag. 299, 200. 2 

Tis generally ſaid, That the Reading df Depoſiti- 
ons taken in a croſs Cauſe, muſt be hy a precedent 
Order, on a Motion made to that Purpoſe. 

But where there are ſeveral Cauſes that are merely 


in croſs Cay- croſs Cauſes, between the ſame Parties touching the 


ſes. 


Depoſitions 
| and Witneſ⸗ 
ſes ad infor- 


Depoſitions 
exemplified. 


ſame Matters, there the Depoſitions taken in one 
Cauſe, may be uſed at the Hearing of the other Cauſe 
without any Motion. 

And where either Party obtains an Order to uſe 
Depoſitions taken in another Cauſe, the adverſe Party 
may likewiſe uſe the ſame {tions without Moti- 
on; unleſs upon ſpecial Reaſons ſhewn to the Court 
by the Party deſiring it, he be reſtrained by Order ſo 
todo. 

Note, No Croſs Bill is to be admitted after Publi- 
cation. = 

Depoſitions of Witneſſes examined only to inform 
the Conſcience of the Chancellor, are to be delivered 
to him ſealed, that he alone- may purſue the ſame ; 
nor are they ever publiſhed but by Conſent, or by 
ſome ſpecial Order. ON 

Upon Affidavit made by the Plaintiff, that ſince 
Publication he had divers Witneſſes ( naming them 
particularly) come to his Knowledge, which he knew 
not of before, the Court ordered, That he might exa- 
mine them before the Examiner, Ad informandum Con- 
ſcientiam Fudicis. i 

Alſo, the Court at the Hearing, when they are 1n 
Doubt, doth ſometimes order Witneſſes to be exami- 
ned ad inſormandum Conſcientiam Fudicis. 

The Maſters are not to paſs any Exemplifications of 

ſitions on a bare Sight of the Copies only, with- 
out firſt calling the Officer s, who have the 


Ox 
Cuſtody of the Records, or the Originals of ſuch — 
l | Pl 
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pies, or ſome ſworn Clerk of his or their Office, who 
13 to produce the. ſame before them to warrant the 
Signing thereof. Ord. Chan. 144. 

An old Exemplification of Pepoſitions in Chancery 
has been admitted to be given in Evidence, though 
the Bill and Anſwer were not inſerted in it: For a- 
bout forty or fifty Years ſince, it was not uſual to in- 
ſert the Bill and Anſwer therein. 

Tis faid, though a Cauſe be diſmiſs'd upon the 
Hearing, yet may the Parties have the Depoſiions ex- 
emplified under the Great Seal, for the Furtherance 
and Maintenance of their Rights and Titles at the 
Common Law. Meſt. Sec. 45. 

And ſee 1 Chan. Caſ. 147. where tis ſaid Depoſiti- 
ons or Proofs cannot be exemplified without Bill and 
Anſwer ; and hence if a Bill be diſmiſsd for Irregu- 
larity or Impropriety, as that it is by way of Revivor, 
when it ſhould be an original Bill, fo that there never 
was any ſuch Cauſe in Court, the Depoſitions can- 
not be exemplified, ſeeing the Bill cannot. 

But if the Bill was diſmiſs d only becauſe the Mat- 
ter of it was not proper for Equity to decree, there the 
Depoſitions may be exemplified. | 

An Exemplification of a Deed has been ordered to be 
x pleaded at Law, where the Deed it ſelf could not be 

rought in. Tothill 89, 90. ; | 

In ſome Caſes, Copies of Depoſitions and Pleadings Copies of 
ſigned by<the Six Clerk, have been ordered to be re- Depoſitions, 
corded and ſed as authentick, and in other Caſes the Ce. record» 
Court has denied it. Vide 1 Chan. Rep. 15, 36. ed. 

The Copies of all Depoſitions of good Witneſſes regu- Depoſitions 
larly taken in the Caule after Anſwer, and duly kept, allowed as E- 
publiſhed and ſigned, may ordinarily be read as Evi- vidence : 
dence at the Hearing. | uy 

But if it appears a Witneſs has depoſed falſly in Or rejected. 
Part, as where his Depoſitions contain manifeſt Con- 

trarieties in any material Point, his Depoſitions are 
wholly to be rejected, and the Party be compelled to 
produce better Witneſſes. : 

Tis admitted, If a Witneſs be a Surety here in wirnefß diſ. 
Court, or otherwiſe diſabled to be a Witneſs; yet if „ bied, yet al- 
both Parties examine him, neither can afterwards ob- jow'd, 
ject againſt Reading him. 

I 


If 
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Witneſs re- 
fuſing. 


In perpet Rei. 


De bene eſſe. 


Depoſitions 


in perpetruam 
Ret Menar” 


De bene eſſe. 


Ona Certio- 
rari Bill. 


Ok Depoſitions of CUitneſſes. 
If a Witneſs refuſe to be croſs-examined, it is a good 
Cauſe of Exception to his Depoſitions. 

A Witneſs twice examined in chief to the ſame Par- 
ty, in the ſame Cauſe, without ſpecial Order, is not to 
be allow'd or read at the Hearing, 

Depoſitions of a ſick Perſon, or one beyond Sea, 
may be read by an Order for it. ; 

None can make uſe of Depoſitions in a Cauſe where- 
* he was not a Party, nor can they be read againſt 

im. Fu, 

The Depoſitions of a Witneſs taken before Anſwer, 
to preſerve his Teſtimony, who dies after Anſwer, 
ſhall not be given in Evidence, though he continued 
ſick all along, becauſe they were not duly publiſhed. 

Witneſſes examined de bene eſſe upon a tempt, 
can't be read, * 

*'Tis ſaid, where a Bill cannot be read at Law, the 
Depoſitions in the Cauſe cannot be read either there, 
or in this Court; and therefore if a Bill be diſmiſs'd 
for Irregularity, Se. ut ſupra, ſo that in Truth there 
never was regularly any ſuch Cauſe in Court, and 
conſequently no Proofs, the Depoſitions in the Cauſe 
cannot be uſed : For the Bill could not be exemplified, 


nor uſed at Law. 1 Chan, Caf. 175. 


But if a Cauſe be Giant d, Le ahet the Matter 
thereof is not proper to be decreed, yet the Teſtimony 
of a Fact proved in ſuch a Cauſe, may be uſed as Evi- 
dence as to that Fact, between the ſame Parties, when- 
ever it ſhall come in Queſtion again. bid. 

Depoſitions in a Cauſe to perpetuate Teſtimony, 
ſhall not be made ufe of, nor given in Evidence a- 
gainſt any other, than the ſame Defendants, who were 
ſubpana'd to defend it, or ſome claiming by or under 
* an Intereſt, which accrucd after the Bill preſer- 
1 

The Examinations of Witneſſes after Appearance 
and before Anſwer, is only de bene eſſe; and yet if any 
of them die before the Detendant has anſwered, their 
Depoſitions ſhall ordinarily be made uſe of, either here 
or at Law, elſe not. Vide ante. 

The Proofs made before Anſwer upon a Certiorari 
Bill, are not to be made uſe of at the Hearing ; for 
they are only to give the Court Juriſdiction, and the 

Defendant 
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Deſendant could not then examine any Thing on his 


Depoſitions in a former Cauſe between the ſame Depoſitions 
Parties, may be uſed by ſpecial Order, and the adverſe: between the 
Party may then alſo read them. 1 Chan, Caf. 175. ſame Parties. 

Depoſitions in an ancient Cauſe between other Par- Other Par- 
ties, are ſometimes allowed to be read even againſt ties. 
one that claims not under any of thoſe Parties. 1 Chan. 
nne e ; 

A Defendant not being a principal one, and exami- | 
ned for the Plaintiff in another Suit between other 1 
Perſons, was admitted to be read as a Witneſs. | 

But note, Depoſitions in a Cauſe between other Par- In other 
ties, though touching the ſame Matters, are not to be Courts, 
read unleſs by ſpecial Order: Nor Depoſitions in o- 
ther Courts without ſuch Order; nor then neither a- 
ny of thoſe Depoſitions, that were taken after Publica- 


ze Daunen inthe Admizlty b. f 
othill 192. Depoſitions in iralty have The | 
been read at the Hearing. 8 AF 


Where either Plaintiff or Defendant obtains an Or- In other Cau- Þ# 
der to uſe Depoſitions in another Cauſe, the adverſe ſes, vide ſuprs. 
Party may likewiſe uſe the ſame without Motion, un- 
leſs he be on ſpecial Reaſons ſhewed to the Court in- 
hibited by the ſame Order ſo to to. Ord. Chan. 134. | 

Tis ſaid, The Depoſitions of new Witneſſes upon a On Bill or 
Bill of Revivor after Publication, may not be read in Revivor. 
this Court : But an Iflue Ting been directed, and 
the Witneſſes aged and infirm, the Court may accord- 
ing to the Prayer of the Bill of Revivor, give Leave 
chat they be examined, and that their Depoſitions may 
be uſed at the Trial (in caſe ſuch Witneſſes die. 

I Chan. Caf. 80. SENT 

Depoſitions of one beyond Sea, if within the King's Of one be- 
Dominions, are not to be uſed, but they may, if he be yond Sea. 
in France. Quere, in the Weſt Indien. 

In 1 Chan. Caſ. 65. tis held, That a Bill in a former gin in i fer. 
Caſe in the Name of the now Defendant, was not to mer Cauſe. 
be read as Evidence again him, unleſs it were proved 

to have been exhibited by his Direction or Privity. 


1 Though 
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Bill and An- Though a Spen- to rejoyn be ſued out, yet if it 
ſwer. be not — no Proofs are to be made uſe of at 
the Hearing, but the Cauſe muſt be heard on Bill and 
Anſwer. Vide ante, Of Hearings on Bill and Anſwer. 
Bills, An- 'Tis ſaid, If it appear to the Court, that there has 
ſwers, &. been a Bill and Anſwer, though they be gone off the 
allow'd s E- Eile, yet the Court will allow Depoſitions taken in 
videænce: that Cauſe to be uſed in another. a 
Where the Defendant by his Anſwer denies an A- 
greement alledged in an original Bill, one Witneſs 
will not be fufficient to prove it, for that it is but 
Oath againſt Oath. 1 Chan, Ca. 8. 
Truſt denied So, if a Husband, and his Wife Executrix, anſwer 
and confeſ· ſeverally, he denies a Truſt, ſhe confeſſes it, one Wit- 
ſed. neſs is not enough to prove it: And, tis ſaid, a Man 
and his Wife being but one Witneſs, where their Evi- 
dence is contradictory, it ought to be ſuppreſs d. 
uære. 5 
aſwer, nd If a Defendant in his Anſwer do affirm a Thing, 
= Witneſs. which he ſeconds by the 1 of a ſingle Wit. 
neſs, and nothing is proved againſt it; this is ſufh- 
_ to decree for the Defendant, or to diſmiſs the 
Bill. n 
Binds none If one Defendant by his Anſwer confeſſes ſufficient 
but the Pa» Matter for the Plaintiff, it ſhall bind himſelf; but it 
ty. is not ordinarily ſufficient Evidence to conclude, or 
bind his Fellow-Deſendant; and any Stranger to the 
Suit may give the Defendant's Anſwer in Evidence a- 
gainſt himſelf; fo a Plaintift's Bill may be read as E- 
vidence againſt himſelf, * N i 
Note, it was the Opinion of the Juſtices in B. R. in 
Mich. Term 21 Fac. 1. That the Defendant's Anſwer 
in a Court of Equity to an Engliſh Bill, is good Evi- 
dence to be given to a Jury againſt the Defendant 
himſelf; but it is no Evidence to be given againſt o- 
| ther Parties. 
Def:adantzn And they alſo held, That if an Action be brought 
Evidence. againſt two Perſons, and the Plaintiff at the Aſſies 
- proceedeth againſt one of them only; In that caſe, he, 
againſt whom the Plaintiff did ſurceaſe his Suit, may 
be allow'd as a Witneſs to give Evidence in the ſame 
Cauſe. — 


Ok Depolitions ok Witneſſes. 
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And they likewiſe agreed, That if the Party cannot D-politioas. 


find his Witneſs to give Teſtimony viva voce, then he 
is as it were dead unto him, and his Depoſitions in a 
Court of Equity between the ſaid Parties, Plaintiff 
and Defendant, may be allow'd to be read to the Ju- 

, 1o as the Party does make Oath, That he did his 

deavour to find his Witneſs, but could not. God- 
bolt's Rep. 327. | 

One exhibited his Bill here, to diſcover Evidences, 
and made Title in his Bill to Lands, which the E- 
vidences did concern: The Defendant alſo entitled 
himſelf to the ſame Lands, and ſo juſtified the Detain- 
ing of the Evidences for the Maintaining of his own 
Title to the ſaid Lands: - 


Whereupon, after Examination of Witneſſes on Doubtful E. 


both Sides, the Matter came to Hearing; and for Doubt= videace. 


fulneſs in the Teſtimony of ſeveral of the Witneſſes, 
the Court ordered the Plaintiff to bring an Action of 
Treſpaſs, &c. againſt the Defendant : To which the 
Defendant ſhould plead to the Freehold, and there- 
upon Iſſue ſhould be joined, and tried at the Bar of 
B. K. and the Jury ſhould be named by the Jultices 
of Aſſize where the Lands lie; and he that had the 
Verdict; ſhould have his Poſſeſſion eſtabliſhed in 
Chancery till the other could make a better Title. 


2332 * 44. b. 


In Hillary Term, 22 Fac. 1. a Commiſſion was a- De 
warded out of this Court, returnable in Eaſter Term taken after 


following: The Commiſſioners began the Examinati- the Kiag's 
on of the Witneſſes on Monday the 28th of March Demiſe. 


1625, which was the Day after the Demiſe of King 
James, and continued in Examination of divers Wit- 
neſſes till Friday following: At which Day, and not 
before, having Notice of the King's Demiſe, they ſur- 
ceaſed. And whether this Examination of Witneſſes 
and their Depoſitions, ſhould be ſuppreſs d, was the 
Queſtion. | 
And by the Opinion of the Juſtices, the Depoſitions 
ſhould Rand; for though legally the Commiſſion was 
determin'd by the Death of the King, yet the Com- 
miſſioners having no Notice thereof, and having exa- 
mined Witneſſes thereupon, they held that ſuch Wit- 


neſſes were duly ſworn and examined, and that gy 
| ore 


* 


* 


Stat. 5 EI x. 
of Per jury. 


Of Proofs by Deeds, &c: * 
fore their Depoſitions ſhould: be allowed, eſpecially in 
a Court of Equity, where the Proceedings are de Fure 
Naturali, and not according to the ſtrict Rules of 
Common Law. y 

And the Juſtices approv'd of the Courſe, that was 
uſed to preſerve the Tettimony of thoſe, that were exa- 
mined; which was, that the Witneſſes ſhould be cal- 
led, and their former Examinations, and the Interroga- 
torics read and tendred to ſuch of them as were alive; 
and whether they approv'd of them or not, to exa- 
mine them de novo. 's 1 24) „ 
It was then propounded to the Juſtices, If any Wit- 
neſſes examined upon ſuch a Commiſſion ſhould be 
perjured, whether they might be puniſhed by the Scat. 

Eliz.. for that Perjury ? and reſolved by them all, 
That they may not; for being examined before Notice 
of the King's Demiſe, what they did was legal; Cre. Car, 


609, 70. Sit Randal Crew, and Sir Geo. Vernons Caſe. 


F. S. being Complainant againſt B. in this Court, 


it appeared upon Bill and Anſwer, That by an Order 


there he made one L. to be a Party to the Bill againſt 
B. and a Commiſſion iſſued out between L. and B. 
upon which Commiſſion the Defendant was examined 
on Part of the ſaid L. and depoſed directly for the 
ſaid L. upon vrhich a Decree was had in that Court 
againſt B. and fox this Matter B. brought an Action of 
Debt againſt the Defendant on 5 Eliz. of Petjury, as a 
Party grieved by the N of the Defendant. 
It was the Opinion of the: Juſtices, That the Action 


did not lie, becauſe in this.Caſe L. was not a Party 


to the Suit, but came in collaterally by Order; and 


there being no Bill depending either againſt him, or 


brought by him, he was not within the Statute: For 


Of Proofs by 
Deeds and 
Writings. 


as a Penal Law, it ought to be taken ſtrictly. Telv. 22. 

Brode and Onens Caſe. kl 
If Deeds are brought into Court, or confeſs'd by 
the Anſwer, the Court upon Motion of Courſe will 
order ſuch of them as the Party needs, io be delivered 
out to the Solicitor, or produced before the Examiner 
or Commiſſioners, that they may be proved; and that 
after that is done, they may be returned. 
Where Writings brought into Court, (viz. into the 
Hands of a Maſter by Order of Court) were ordered 
"mo 


Ok Pꝛaot by Deeds, &c. 

to be delivered out to be uſed at Law, they were or- 
dered to be delivered upon a Schedule to the Party, 
who brought them in, and he was to produce them, 
aud all others confeſſed by the Anſwer, or produced 
before the Maſter (if neceſſary) at the Trial, &c. at 
Law, and to return thoſe delivered out here, after 
Trial, &c. A 

Where a Deed in the Plaintiff's Hands, mentioned Deed in the 
in the Plaintiff s Bill, was neceſſary to the Defendant's Plaintiff's 
making his Defence a full Anſwer; The Court order- Hands, De- 
ed the Plaintiff ſhould give him a Copy of it. fendant, or- 

In an Anſwer toa Bill for Diſcovery of Deeds, the _ —_— 
Defendant confeſſes the Deeds, but does not ſet them | © = A — 
forth, becauſe he would (he ſays) ſave the Defendant Decks E 
the Charge, and = he ſhall have Copies of them RY 
when he pleaſcs: The Court upon Motion ordered 
the Defendant to give the Plaintift Copies of the Deeds 
without ſending them to a Maſter. bi" Pa 

In a Bill for Diſcovery of, and to be relieved, and 4fidevit of 
to recover Deeds or Writings, and to be helped and Deeds loſt. 
relieved by Decree on the Matter of ſuch Deeds, there | 
muſt be Affidavit made by the Complainant, that he, 
or his Anceſtors had ſuch Writings in his, or their 
Poſſeſſion, that they were caſually loſt, and that he 
knows not where they are, unleſs they are come to the 
Detendant's Hands, or to this Purpoſe, elſe the De- 
fendant may demur. 1 Chan. Caſ. 11. | 

But if the Bill is only to be relieved againſt a Deed 
inanother's Hands, or that the Bill ſeeks no Decree, 
but barely prays, That the Defendant may diſcover 
whether he hath ſuch Deeds or no, or to have the 
Deeds produced at a Trial, there needs no Oath of the 
Plaintiff, Jbid. 

Upon a Bill to forecloſe, the mortgaged Lands Bill to fore» 
were decreed to be ſold, a Purchaſer being reported: cloſe. | 
The Defendant moves that the Mortgagee might bring 
his Deeds to, and leave them with a Counſel, who 
was to draw the Conveyance: The Court would not 
order him to part with the Deeds, but ordered they 
ſhould be brought before a Maſter, where the Coun- 
ſe} might inſpect them. r 

A Defendant ordered to be examined to an Account Defendant 
on Interrogatories, is W a in ſhort. Th examined, 

to | | © Ice 


Papers, S. 


Ok P2oof by Exhibits, Scr. 

The Plaintiff moved, That the Defendant may up- 

on Oath bring before a Maſter all Papers relating to 

the Cauſe, which the Court zefuſed to order: For 

ſaid they) t this Rate Cauſes would neuer have an End. 

Writings, Sc But they ordered all Writings and Exhibits proved 
made Exhi- by the Os 


N * o be brought in. 
dirs. Nor would the Court ſuffer the Interrogatories to 
he amended, Cc. but faid, If at laſt they found them- 
lves pineh d, they might move the Court again. 
Shop Books, Shop-Books have ſometimes been allowed to be read 
Ge. as Evidence at the Hearing, and ſometimes rejected. 
Tabil 1 Cary's Rep, 45 © | a 

Allo Depoſuious in the Admiralty have been read 
here at the Hearing, 42. | =? 
8 4 No * — Now —— 1 — — 

or Notes not Gauſe, (i. e. prov e tions, and p 
Exhibitss tothe Court ) ate to be made uſe of at the Hearing; 
but for Deeds and Copies of Records, an Order may 
8 had upon Maion, to prove them vivs voce in 
ae rt rb 
But all Leiters, Notes, Deeds, Copies of Records, 
other Grag made Exhibizs in the Cauſe, may 
e read at the Heating: And though ſtand pro- 
ved in the Depoſitions, yet they muſt be ſhewed forth 
in Court, if the Party will have any Benefit of them 
as Evidence. W. n Ai 
Deeds, %.. But though no Letters or Notes, not made Exhi- 
prov'd vive hits, yet all Deeds and Copies of Record ( though not 
Wee. Exhibits ) may by ſpecial Order of Court had upon 
Natice and Motion, be proved - voce at the Hear- 


The Execu- And fo they may at the Re-bearing, but nothin 
tion only. beſides the Executing of them; and in either Ca 
they muſt be particularly mentioned in the Order, 
and no — — allowed at the Hear- 
| ing, except by {ſpecial Order. 

Oath of ſee · Ihe Oath:ofhaving ſeen ſuch a Deed, is no Evi- 
=y __- dence, nor to be allowed as a Prodf thereof; for it 
13 encs might be forged; but the Oath ſhould be, That he 
revs ſaw it ſealed and delivered. Cory Rep. 43 

School. A Licence to a Schoolmaſter to teach, granted 
Maſters Li- the Biſhop's Chancellor under Seal, during the Biſhop's 
cence. Suſpenſion, hath been allowed to be read as * 


Oo 


Of Pꝛonf by Erhidits, &c. 307 
A Certificate of a Patty s Character under ſeveral Certiſicates 
Perſons Hands, which were proved to be fo by a De- of Party's 
poſition, was not allowed to be read as Evidence, be- [OR re- 
cauſe the Certifiers might have been examined to the fuſed. 
Party's Reputation. ane | | 
A Copy of a Retainder of a Chaplain by a Noble- No Copy of || 
man entred in the Court of Faculties, not allowed * Retainer. 
to be given in Evidence, but one, that had ſeen it un- N75 
der Hand and Seal, was allowed a good Witneſs, be- 
aule a: Stranger to the Plaintift. 
Though no one can make uſe of Depoſitions in 2 
Cauſe, wherein he was not a Party, nor can they be 
read againſt him, yet in an Ex&ment brought by a 
— ſy» edt, _ the 2 — — 
ht by a tetor y atter a Ver at 
Law for the Leſſee or 3 | og the Reverſio- 
ner of the Land or Tythes ſhall have Advantage of 
the Verdict, and give it in Evidence, becauſe they 
could not be immediate Parties to the Action or Suit; 
for at Law that muſt be proſecuted by the Leſſee or 
eſent Tenant, but in Chancery they might have 
n made Parties. Penn 1 
Antient Court · Rolls are often given in Evidence, Court. Rolls, 
if made up, and that without Proving; alſo Copies of Copies and 
Court- Rolls, and even Minutes or Notes for making Minutes. 
up Court - Rolls not made up, may be read, if the 
are praved. | | gor 1 | 
A Copy of id Lands may be given in Evi- 
55S 8 
7 of 4 can 1tted, not es m- 
ſelves generally, except Qopics of Court- Rolls. 
Accompts ſtated under Hand, though not Seal, m 
if prored, be read as Evidence; fo a Receipt of the 
half Year is Evidence that all before is paid. —_ 
A Man's Book of Accompts is Evidence again 
bim, not for him; whatever a Man writes or does 
himſelf, | wilt not be Evidence for him, and therefore 
his own Oath formerly taken will not. 
The Proof of a Surmiſe in a Prohibition ſhall not 
be given in Evidence in any other Cauſe, becauſe the 
De nt there could not croſs · examine. 
Pariſb- Books or Church. Books are no Evidence. A Pariſh-Buoks, 
Copy of a Leaſe out of a Ledger-Book of Dean and . 
X 2 Chapters "ON 


\ 


Accounts 
ſtated. 


4 
* 
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Chapters Lands not allowed, becauſe the Book it ſelf 
is but a Copy, and no Copy of a Copy can be good 
| — - | 46 d 97 2 Jul | — = 
Warrants. Warrants for Aſſeſsments the Juttices: are often 
proved by the altes Hand. FER. 


- 


Officers. 2 Office found poſt Mortem may be given in Evi - 
dence. | $47 n. 
VerdiQs. So a Verdict againſt one, under whom either the 


Plaintiff or-Defendant claims, may be given in Evi- 
dence againſt the Party ſo claiming; but not if neither 
Decrees. claim under it; yet a Decree in Chancery is no Evi- 
dence at Common Lasst. 
Letters. Letters may be given in Evidence (if the Hand be 
proved) but — the Writer himſelf. So may Bills 
1 jor _ __ and — — Books, &c. —— 
ills, Ce. any Thing in Writing ( except Copies) may be given in 

Evidence empivld tha Party, proving the Hand, G. 

Confeſſion. When a Confeſſion is offered in Evidence, it ſhall be 
taken altogether as where tis provd a Defendant 
own'd the Debt, but ſaid he paid it; it (hall be 
good for the Payment as well as the Owin 421279 
Poſſeſſion. Poſſeſſion is a great Evidence of a Right, ſo that he 
-- that hath the Poſſeſſion may diſtrain the Cattle of him, 
that has the Title: For the Taking is in Reſpect: of 
I the Poſſeſſion mote than of the Title. 0/5-14509 
Alreration of More, Certain Exhibits: of Writings were given in 
Exhibirs — at a Commiſſion for Examination of Witneſſes. The 
2 Commil- Defendant ſuggeſted, That the Exhibits were altered 
n. and interlined ſince the Commiſſion executed, and 
Party can ne- prayed a Commiſſion to examine that Point. It was 
ver examine objected, That when a Patty. hath a Commiſſioner 
new Interro- preſent, he can never examine new Interrogatories. 
1 to Allowed he could not as ta the Merits; but that this 
dne MWattet. had happened ſince, and not examined to by the Com- 
, miſſioner not being then in Being: Anſwered, How 
could the Defendant know this but by Diſcovery of 
his Commiſſioner, who ought not todiſcover, the Ex- 
amination; but yet the Lord Chancellor ordered a 
Commiſſion. 27 & 28 Car, 2. inter Richardſon and 

Louther, 1 Chan. Caf. 273. 124 

— 8 Com- \V here a Commiſſion was granted to examine the 
— TIM Quantity and Value of Oar, the Six Clerks appointed 

to another Tim: and Place. | 1 


· 
— 


Time 


Ok Pꝛook by Erhibits, &c. 
Time and Place; bnt the Defendants were ſo aged 
that oy gud not come to the Place, and therefore 
a new miſſion prayed. Lord Chancellor ſaid 
The Time and Place is only for the firſt Meeting of 
the Commiſſioners, but after they may adjourn 'to a- 
nother Time and another Place. Trin. 28. Car. 2. inter 
Brown and Vermuden, 1 Chan Caf. 282. J 

In the Caſe in this Court between the Lord Aubig- 
ug Complainant, and the Lord Clifton Defendant, con- 
cerning a Promiſe ſuppoſed to be made by him of Af- 
ſurance of Lands upon the Marriage of his Lady. The 
King, by his Letters under his Sign Manual, certify'd 
to the Lord Chancellor the Manner and Subſtance of 
the Promiſe, as it was made to-his Majeſty ; in Regard 
whereof his Majeſty gave to the Lord A. 18000 J. in 
Lieu of 1000 l. per Annum, which he had promiſed. 
Which Certificate was allowed at the Hearing of the 
Cauſe for a ſufficient Teſtimony and Proot of the Mat- 
ter it contained. Hob. Rep. 213. 


So likewiſe in Trinity - Term, 10 Fac. 1. in a Cauſe Simi'e. 


between Sir Henry Lea Plaintiff, and Sir Henry Lea 
Defendant, concerning a Title to certain Lands, of 
which Henry Lea brought his Bill in Equity in the 
Court of Requeſts; and the King being informed 
thereof, Sir Henry Lea promiſed, That if the Plaintiff 
would not moleſt him for any of the ſaid Land, that 
he would give him 200 l. per Annum : And being ſu- 
ed for Non- Performance of his Promiſe, the King cer- 
tified the Promiſe into the Court under his Seal, and 
it was holden a ſufficient Proof and Teſtimony of the 
ſaid Promiſe; whereupon a Decree was made for the 


Performance thereof. Godbolt. 199. 0 


If a Cauſe depending by Bill in this Court, deſcends -Defendane 
to Iſſue, Cc. and the Plaintiff would have the Defen- examined on 
dant ſworn and examined on Interrogatories, as a Wit- Interrogato- 
neſs in that Cauſe, it the Deſendant will do ſo, the ries, his De- 


poſitions 
binds the 


Plaintiff; or otherwiſe the Defendant ought not to be vlaintiff, 


Court will compel the Plaintiff to ſtand to the De- 
fendant's Depoſitions as concluſive and binding to the 


examined, except ſome new Act be-done by the De- 
fendant in puiſne Temps, and after the Iſſue joined, as 
a Feoftment made, and an Eftate executed, ora Releaſe 
by Covin, long after the Matter was pleaded on both 
al 2 X 3 Sides: 
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The King's 


Certificate. 5 


Note. 


Iſſue direct. 
ed, Se. 


Of Proofs by 
Witneſſes. 


lk Pioot by Mitneſles. 
Sides: Far i in ſuch Caſes the Plaintiff - e the 
Defendant to be examined. -/: 
' Proofs or Evidences of Matters not in Ile, hich 
go to the very Right of the Thing, may be offered at 


the Hearing; and though the Court will not decree 
on a Matter not in Iſſue, which the other had not an 


rtunity of examining to yet it will not decree 
againſt what ĩt ſees to be mere Right, but will ſome- 
— order that Mattet to be tried by an Iffue at Law, 
or and found their Decree thereupon. 
 Hithexto t Proc by Drag, Ded, and Exbi- 
ie: the other Kind of Proofs: is by Witaeffes : And 


fir ft, it is to be obſerved, That all Perfons, which are 


good Witneſſes at Law, "ard good Witneſſes to teſtiſie 
in this Court. And d contre, ſuch Perſons as the Law 
rejects from being ent _ Court 7 2 5 doth 
alſo reject, via 


1. Men branded with . thate can't be Jurors, 
as one outlawed ; or 1nfaifious, as Recreants, 
Perſons attainted of Felony; falſe Verdict, Conſpira- 
cy, Perjury, Pramunire, For Fry u 1 the Star. 5 Elix. 
c. 14. but not upon the Hat. 1 H. 

2. But not ſuch as have had Judt to lol their 


1 ſtood in the Pillory, or have ſigmati d or 


may; ſo ſhe may have the Peace 


branded, nor Infide Is. So a Conviction of Barretry 
hinders not, and one burnt in the Hand may be a 
Witueſs, 

3- The Wife cannot be a Witneſs for or againſt her 
Hitand 3 in a civil Cauſe, but in an Indictment ſhe 
againſt her Husband, 


ſo ſhe may be a Witneſs in an Indictmant, though it 


concerns her ſelf, as in the Lord Aadleys Cake So in 


5 Indictment for ſeducing her, and keeping her ſome 
ime in Adultery; or ſhe may be a Witneſs to prove 


4 * Cheat upon her {elf and her Husband. 


Kin SJE ff - 4 


The King can't be a Witneſs by his Letters under 


| $01 | the Signet at Common Law; but this has been other- 
wie ruled in Chancery 


Vie og. 

3. One attainted of Piracy can't 2 Witneſs to 

s another guilty; ſa if he accus d another before 
attainted, and afterwards. confeſs he wrong d 

that Confeſſion thall * void after his a 


3 
"TT 


Dt Dibof by Mieneſes. 

6. In an Information upon the Statute of Uſury, the 
Party to the uſurious Contract can't be a Witneſs, be- 
cauſe he is to be a Gainer by it: But tis faid, Afﬀer 
he has paid the Money he may. 

. But Kinſmen never {6 near, Tenants, Maſters, 

Servants, Counſellors and Attornies may be Witneſ- 
ſes. A Counſellor may be a Witneſs to the Agree- 
ment, but not to the Validity of an Aſſurance, nor to 
the Counſel he gave. . 


A Counſellor or Attorney can't be obliged to be 2 


Witneſs againſt his Client for Matters ſubſequent to 
his being 1mploy'd. 

8. A Party rob d is allowed to be a Witneſs againſt 
an Hundred, for he is (not) obliged to tell what he 
1 _ him. — | KA 

9. An Executor was uced to prove a Will, 
which he excepted to, beeauſe of his Executorſhip; it 
was anſwered, he had fully adminiſtred: He anſwe- 
red, Aſſets might come aſterwards: But the Court 
would not preſume it to bar his Teſtimony, and 
therefore he was ſworn. 

10. Common r Shack, no Bar to 
ones being a Witneſs, 

11. If the Obligee deviſes the Debt to the Obligor, 
and the Executors deliver up the Bond, the Obligee 
may be a Witneſs to prove the Validity of the Will, 
but not a Mortgagee; for by delivering up of a Bond 
the Debt js cance}ied, but not ſo of a Mortgage. 

12. Ch. Baron Atkins allowed one of the Corpora- 
tion to be a Witneſs, where a Moiety 6f the Penalty 
was given tothe Corporation. ; 

13. So where an Eftate was limited to one for Life, 
Remainder to the Poor of the Pariſh of Greenwich, the 
— were allowed to be Witneſſes to prove the 

ill. 
14. So for a Fine ſet on a Common- Council - Man, 
- on- lerk was allowed to be a Witneſs for Ne- 
cemty. 

But a Freeman of Lynn was not allowed to be a 
Witneſs to prove the Cuſtom of Foreign bought, ard 
Foreign ſold. | | 
15. And regularly all Perſons, that have any Inte- 
reſt whatſoever in the Thing in Queſtion, are not al- 

| X 4 lowed 
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lowed to be Witneſſes: And the general Que ſti onis, 
Are you to get or loſe by this Cauſe, which way ſo- 
ever it Im So as to Witneſſes touching Lands, &c. 
I. If any one has a Remainder in the Lands in 
Queſtion, or a Leaſe for Years under one Party, or if 
he has Common, Turbary, Cc. in the Land. Or, 
2. If he has ſold it, and is bound by Covenants to 
make it good. Or, | 
3- If any one has contributed to the Suit. And, 
4. In 10 5 whether within the Pariſh or not? all 
the Pariſhioners are excluded that pay Scot and Lot, 
| becauſe tis to enlarge their Pariſh. So, 37 


” 


5. Thoſe that intercommon, that is, the Inhabitants 
of either can't be Witneſſes, touching the Common 
or for any Privileges belonging to the Pariſh. 
6. Neither the Truſtee, nor the Gfiuy gue Trift 
can be a Witneſs, though ſome ſay a Truſtee may a- 
gainſt his Truſt. . | 
Nor any one, that has an equitable Intereſt ; as to 
_ redeem, Cc. Ae Wy 

8. A Juror may be a Witneſs, but muſt be ſworn, 
and give his Evidence in open Court; for Judge and 
Counſel muſt hear the Evidence as well as Jury. 

P 9. A Pardon does make Felons, &c. good Witneſ- 
" Wh - 

10. If nothing be proved againſt thoſe in the Simul 
cum, they are good Witneſſes, or if not arreſted, or 

Proceſs entred in any other Action againſt two. ' 

11. Neither he that pays takes Collection can 
be a Witneſs in ſome Concerns. 

A Witneſs may be good for one Purpoſe, though 
not for another; one that has a collateral legal Title 
to the Land, can't be a good Witneſs ; but a collate- 
ral equitable Title may. 15 

Indictment of Perjury don't diſable a Witneſs, on- 
ly Conviction. 

The Probate proves an Executor or Adminiſtrator ; 
and that this is no Will, nothing can be given in 
Evidence to the contrary. 

051 Obligor may be a Witneſs for Obligee Plain- 
._ 


If any one is prov'd ſeiſed, tis preſum'd in Fee- 
ſimple rl the contrary is ſhewp. 5 
<a | n 
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On nn eft faltum Adwi ? Plaintiff need not pro- 
duceLetters of Adminiſtration, for they are confeſs d: 

and well enough, though dated after Action brought. 
D In what Actions or Iflues are they to produce 
m, in what not? i Sat ©: 
Upon a collateral Iſſue common Reputation proves 
a Juſtice or Baronet without producing their Com- 
miſſions or Letters Patents. | 

If a Witneſs be beyond Sea or Dead, you may 
prove his Hand. | 

Guardian in Soccage ſhall be admitted to be a Wit- 
neſs for the Infant, for he is accountable. | 
A poor Houſe-keeper can't be a Witneſs for the 
Hundred in a Robbery, (but the Owner of Land in 
another County may, for both he and his Tenant ſhan't 
pay) though he pays no Taxes, for he may be worth 
ſomething, when the Money is lay'd by the Rate. 

One Copartner cann't be a Witneſs for another in 
———_—_ becauſe they claim by the ſame Title, 

ough no Party, but the Heir may ; for though ſhe is 
Heir to her Mother, ſhe may give to whom ſhe will. 

Deviſce or Legatee, if he have received or releaſed, 
may be a Witneſs, though after Action brought. : 

i. Witneſſes cann't prove any Thing, that ought to What things 
be produced in Writing, as Deeds, Records, Writs, &c. — wic 
They are not allowed to give in Evidence a Hearſay, T FRY 
tho the Man be dead; but the Hearſay of an AR at . 
preſent Time he may, to corroborate what he ſays. 4 

2, They cann't ſwear any Parol diſcourſe of a third 
Perſon, becauſe if the Party himſelf faid it only, it 
wou'd not be Evidence ; but they may prove any Thing 
ſpoke by Plaintift or Defendant ; but tis ſaid, one 
may give in Evidence an Hearſay of an Act at the 
preſent Time, to corroborate and confirm what the 
other ſays, | A 

3. About any Cuſtom or Boundary, they may 
ſay what they heard any old Men, that are dead, ſay, 
but not any old Men, that had any Intereſt, as the 
Pariſhioner that wou d enlarge, GC. 

4. Matter in Law ought not to be given in Evi- 
dence to the Jury. ; | 

If Poſſeſſion has been accordingly, the Court pre- 
ſumes Things dane well at firſt; as where a Leafe 

| to 
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to the Releaſe, is loſt, to ſne the Deed, to make a 
Tenant to the Precipe; they wont oblige you to ſhew 
how Lands came to the Crown, or an Abby, or how 
a Preſentation became an Appropriation, for they 
imagine them loft. 1 b ; 
A Creditor, aſter four Months that a Devidend is 
made, ſhall be a good Witnefs, for no other Dividend 
ſhall be intended. | | 
Q One that pays no Taxes ought not to be a Wit- 
nels to prove the Bounds of the Pariſh, for he is 
ſubjeR to watch and ward, which is ſomething. 
A Recuſant Convict can't be a Witneſs, for he is 
a Perſon excommunicated. : 
In Informations, where the Party ſhall receive any 
Benefit by the Verdict, they ſhan't be Witneſſes for 
the King; as the Executors or Legatee to prove a 
Deed forg'd that reſpects a Will. 2 
But in Deceit for Forging a Will, a Legatee was 
allowed as a Witneſs for the Forgery, for this makes 
nothing to the Probate of the Will, or Recovery of 
the Legacy; in the Spiritual Court they don't take 
Notice of it. 1 
If A indĩict I on the Statute of 5 Eliz. for Perju- 
ry, tis ſaid, the Proſecutor capn't be Witneſs, 
 Outlawry in a perſonal Action don't hinder any 
one from being a Witneſs. | 
One wanting Underſtanding or Diſcretion cann't 
be a Witneſs. 2 
Ii a Witneſs be Bail, the Court on Motion will 
give Leave to alter the Bail. . 
Guardian in Socage is a good Witneſs for the In- 
fant, for he is accountable. ; 
A Felon convict, when pardoned, is a good Wit- 
neſs, for the Pardon takes away Penam & Reatum. 
And Burning in the Hand is in nature of a Pardon. 
A Felon attaint cannot be a Juror, nor a Witneſs. 
A Recuſant convict cann t be a Witneſs, for he is 
excommunicated. | 
In an Information for Forging a Deed to ſet aſide a 
Will, a Legatee or any other Perſon, that has any In- 
tereſt in the Will, cann't be a Witneſs. | 
Evidence ſhall never be pleaded, but the Matter 
of Fact ſhall be pleaded; and if it be depy'd 8 
. | ence 
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dence ſhall be given to the Jury, and not to the 
Court. nannte N 595 k 
What Things may le giver in Evidence. 

1. Things done before the Memory of Man, or done 
in another County, or in another Kingdom; as Aſſets 
in another Country, 

2. Upon the Iſſue, Payment at the Day, Payment 
before or after 18 no Evidence; but upon Wil debet tis 
good Evidence, becauſe it proves the Point in Iſſue. 

3- Upon the Iſſue, Aſets or nat Aſſers, ſcisd or net 
ſeir'd, it one give a Feoffment in Evidence, the other 
an Lab Covin ; but not if the Iſſue be infeoffed” or 
not i S 116 1, TE”. 
4. To make voluntary Conveyances fraudulent the 
Fraud muſt be found dy the Jury. - 

5. The Doomſday Book brought into Court is good 
Evidence to prove the Lands ancient Demeſne. Q. If 
a Copy thereof proved be not. 

6. Recoverics of Copyhold Lands are good Evi- 
dence that the Cuſtom of the Mannor warrants an 
Intail; but Remainders enjoy'd after Eſtates Tail, 
* diene upon the Caſe, Treſpaſs, Batte 

7. A upon t e, paſs, or 
falſe Impriſonment againſt any Juſtice of 22 
or Bailiff of any Town Corporate, —— 
Portreve, Conſtable, Tythingman, Collector of Subſidy 
or Fifteenth, for any Thing done in their Office, and 
all others that aſſiſted them, or acted by their Com- 
mand may plead the General Iſſue, and give the Spe- 
cial Matter in Evidence, and ſuch Officers recover 
treble Colts, | | 

8. If any Thing be allow'd in Evidence which 
ought not, as a Church-Book, &c. the Court above 
can't quaſh it, unleſs it be certify d and return d with 
the 2 but they may grant a new Trial as for ex- 
ceſſive Damages. | 
9. The Court will not permit the Jury to make out 
any Writings, but what are prov'd and under Seal. 

10. In an Action upon the Caſe per quod Servitium 
anifit, the Plaintiff muſt prove the Detendant had 
Conuſance he was his Servant. ie 
2 A 3 on ht 1 11. 
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F oth ns. n. 
ma rov it or . 
5 After Judgment the Court would not ſet aſide 
a Verdict, though a] Witneſs was found — but 
before Judgment, if an Indictment had preferr d 
they would have ſtopd it, _ 1 
13. If one forſwear himſelf, and afterwards the 
Action is annull'd by Writ of Error, can the Witneſs 
14. In Action of Slander, by which ſhe loſt her 
Marriage ; Marriage not traverſable, but ought to be 
proved in Evidence. | 
15. On Nil debet for Rent Entry and Suſpenſion 
may be given in Evidence. So, bx 
16, On Nil debet in an Eſcape freſh Suit may. 
Relative Grants of tot, talia, &c. as any Abby, not 
frequently allow'd without the Subſtantive 


17. Cuſtom of Foreign Attachment may be pleaded 
or given in Evidence. + ; 

/ 18. In Treſpaſs with a Continuando, there ought to 
be a Re-entry of the Matter, and for not Proving that 
ſhall recover only for the firſt Entry, 

Upon a Commiſſion to examine Witneſſes they may 
be ſummoned, Sc. by the Commiſſioners to teſtifie ; 
and though no Procels of Contempt lies thereupon, 
in regard no Writ was ſerved, or Great Seal ſeen, yet 
if they do not obey ſuch Summons, c. the Court 
will commonly — them to come up to Town at 
their own Charge, and be examined here by an Exa- 
miner of the Court. A in 5 

And in ſuch Caſes they may be ſubpœna d to teſti- 

by; and then an Attachment hes againſt them, if they 
o not appear, and be examined. | | 
If Witneſſes appear not upon a Subpena ad Teftifi- 
candum, Proceſs of Contempt may be had againſt 
them: But they ſeem not within the Star. 5 Eliz. to 
enforce the Appearance of Witneſſes, becauſe the Pro- 
ceedings by Engliſh Bill in this Court are not ſtrictly 
of Record. 


! 


is 
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ITis faid, Peers of the Realm as well as others, are Peers exmi- 
to give their Teſtimony upon Oath, though they an- ned. 
ſwer only upon their Honour. 3 | 
When a Witneſs is brought before a Clerk in Court 
to be ſhewed, (which regularly he muſt be before his 
Examination by an Examiner ot the Court) the Party, . 
that produceth him, ſhall not only give a Note in Wri- Notice of 
ting of the Name and Title, or Addition, of ſuch Wit- Wieneſſes 
and of the Pariſh where he lives; but if the Pa- Names and 
riſh be within the Bills'of Mortality, ſuch Note ſhall any ok 
alſo contain what Street and Houſe he lives in, and abo * 
whether he be a Houſe-keeper or Lodger, to the end | 
be may be more eaſily enquired for, and croſs exami- 
ned, if he be required thereunto. Ord. Chan. 204. . g 
Alſo by Order 26 Of. primo Fac. 2. where any P Affide vit to 
ſon ſhall —.— any Motion or Petition on Affidavit of 8'9und 2 : 
material Witneſſes to examine, whereby to gain longer Wang 4 
Time to examine, ſuch Affidavit ſhall not only contain n | 
the Names of the cheifeſt of ſuch Witneſſes, but the Nimes and 
Points, on which ſuch Witneſſes are deſired to be exa- points. Ge. 
mined, to the end the Court may ſee whether ſuch | 
Points be material to be examined, and whether be- * 
fore or after the Hearing. Ordines Canc. 277... 
Where there are ſeveral Defendants named in the A Defendaat 
Bill, ſome of which are not ſerved with Proceſs, thole ex mind by 
not ſerved may upon Order be examined by either either Party.” 
Party; and if both Sides examine them without Or- 
der, it is well, for thereby each Party has allowd 
them to be good Witneſſes. > Wag 
A Defendant may by Motion of Courſe, if the gy the Plain 
Plaintiff deſire it, be ſtruck out of a Bill before An- tif. 
ſwer, in order to be examined as a Witneſs; and fo 
he may after Anſwer, upon Paying Cofts for the Diſ- 
miſſion as'to him. p< ago ap 
But if he has anſwered, and the Plaintiff is in doubt 
whether he will be a good Witneſs for him or not, or 
whether he may upon Hearing be found a neceſſary 
Party, he may let him Rand in the Bill, and have an 
Order to examine him de bene eſſe. 2 Chan. Ca/. 4. 9 
Though a Detendant is drop'd by the Plaintiff, who By the De- 
never replies to his Anſwer, yet he cannot be examin'd fendant. 
asa Witneſs by the Detendant but by Order of Court. 


2 | | Where 
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D-fendant_ . 


diſeliming, 


 . examin'd de 


bene eſſe. 


Truſtees, © 


Examin'd, 
«nd afcer 
made De- 
ſendants. 


Adminiſiis- 


tor not a 


Wieneſs. 


Nor Parties 


intereſted : 


Nor a Coun. A Counſellor in Be Cauſe, or his Clerk, are vot 
ellos, or his to be examined as 
erk, ora 


Solicitor. 


Councellor 


or Solicitor. 


Regul, | 


ont Witneſſes; b.. 

Where a Defendant has anſwered and 7 
all Intereſt in the Matters in queltion, eithet Pa 
Petition or Motion may examiue ſuck. Defendant = | 
bene g W 2. to the other Side for ” 


i hat can the Hearing again 
Reading in ſuch * Witneſs, * mate Mer 


'Tis ſaid, Truſtees en not be cxamin'd, as Wit- 


neſſes one againſt and 


ATr PO. os examin'd 2s 4 Witneſs, was "ofeerwards 


| hs Dy oe be. a0 wen eaſe 6 Defendant : 


But upon the Hearin tions were not al- 
low'd to be read, tho ohh be ook Pay y no Coſts, nor 
ſhould gain or loſe by the Decree, ( it as it would) 
becauſe the Decree muſt be againſt him, if decreed for 


CA the Rin, and is Depoſition are to affrm his own 


'Tis faid, If an Adwiniſtrator kues or is ſued here, 
and pending the Suit, the 9 is revoked 
Wen a to - þ end he may be examined 28 x 

he {hall not be examined. 


iſſion ta prove Cuſtoms, Parties i in- 
decke as not be examined. 


71 5 8 
Caule, be examined as, a Witneſs ther 
One being ſerved auth a Supe ad ad 7 f 
upon ſhewiag to the Court by Affidavit, that 4 was 
Solicitor in the Cauſe, was diſcharged ot the Sabpena, 
1 40 ö. made, Tha hat he ſhould not be cramined. 
8 81. 3 | 
But in a like Caſe, where one had been of Coun- 
cel, or Solicitor for the Defendant in the Matter, it 
ſcems to be more equitably ordered, That he ſhould 
not be examined upon am rerrogatories, which might 
compel him to anſwer any Mattcr, which came to his 
bur tha e as Councellor or Solicitor in the Cauſe; 
but that fot other Matters the Plaintiff might examine 


him 
_ © Rule i in theſe Caſes ſeems to be, They ſhall not 
be Id, nor ought to be ex mined to the Secrets 


of the Clients Cauſes, or what they came to the Know- 
ledge of as Councel, licitor, Ec. Cary's * 1 0 
ä | J 5 


The Complainant's Attorney at Common Law, Attorneß. 
was ordered to be examined touching the Breaking off . 
oſ a Seal from an Iudenture; but not to any Thing 
touching the Client's Title. | 

E -_—_ hath been ordered to be examined as a Guardian. 

itne 45 z 

Though ordinarily the Wife is not to be examined Defendant's 
as a Witneſs for or againſt her Husband, yet in ſome Wife ex _ 
Caſes it has been allow'd; where it was to diſcover mia d agaialt 
her Husband's Deceit ot Fraud, as in the Caſe of him. 
Bankrupts, Cr. S $474 & 3 8 
Whete the Defendant had examined his own Wiſe For him. 
as a Witneſs, it was ordered, that the Plaintift might + * 
take out a Subpena againſt her on bis behalf; and if 
the Defendant would not ſuffer her to be examined for 

the Plaintiff, then ber Depoſitions taken on the De- 
| fendant's part to be ſuppreſt d. 

u is noted, That where a Commiſſioner in a Caufeis A Commiſ: 
himſelf to be examined as a Witneſs, he muſt be firſt Goner himſclf 
examined; and if others be examined in his Preſence, examin'd in 
he cannot be after examined, having heard the former che Cauſe. 
Examinations ; otherwiſe his — may be ſup- | 
preſs'd : 2 Chen. Caſe 79. Mich. 33 Car. 2. inter North 
and Champernoon: And for that Cauſe a Commidlioner, 
who had heard the Examinations, came up afterwards, Depoſition 
and was examined in Court; and upon Motion, his ſuppreſs'd. 
Depoſition was ſuppreſs'd. r enn 
In the Cauſe, Exton, &c. contre Turner, 2 Chan. One Plaintiff 
( 80, Mich. 33 Car. 2. the main Queltion at the in a Cauſe 
Heating was, Whether the Defendant at the Time of ſtruck our, 
his Purchaſe had Notice of the Plaintiff's Title? And and made a 
that Point being directed to a Trial, a Verdict paſyd Witneſs at a 
for the Plaintiff : But Complaint was made to the Tn 
Court, That the Plaintiff at the Kali after the Hearing, fad d.. 
got an Order ex 75 to ſtrike out C. B. (a Creditot, 
and one of the Plaintiffs;) and that being done, the 
ſaid C. B. was uſed as a Witneſs at the Trial, which 
ſurprized the Defendant: And the Court ſet aſide 
that Trial, and C. B. again made Plaintiff afterwards. 5 

Note, In the fame Gau it is ſaid. That new Wit - New Wie- 

neſſes may be examined on a Bill of Revivor. Idem 81. neſſes exa- 

0 | | | min'd on a 
vivor. 
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Defendant” * Motion was made, That the Defendant might diſ- 
not obliged cover the Names of the Witneſſes toa Deed: By which 
ro diſcover the Defendant claimed by his Anſwer, which the 

Witneſſes. Plaintiff by his Bill charged to be antedated; but 

| ' Antedating denied by the Anſwer. 8 
Lord Chancellor ſaid, That might tend to prepare, or 

otherwiſe to tamper with the Witneſſes ; and therefore 
denied the Motion, but if there was apparent Suſpi- 
ad cion, it might be. 2 Chan. Caſ. 8 4. Hill. 33 & 34 Car. 2. 
Witneſs de- A Witneſs demurr'd to an Interrogatory, becauſe ſhe 
murr'd to an Claimed Intereſt in the Land: Diſallow d, becaule ſhe 
Iatecrogz= did not ſwear it, nor ſhew what Intereft. 2 Chan. Caſ. 
tory. 208. Mich. 27 Car, 2. inter Jefferſon and Dawſon. 
Defendant If a Man be named a Defendant, who is proper to 
made a Wie. be 4 Witneſs, the Plaintiff may by Order ſtrike out 
neſs before his Name before Anſwer, but after Anſwer he may by 
or after An. Order examine him as a Witneſs, though his Name be 
fwer,- - . not ſtruck out of the Bill, if he be otherwiſe compe- 
nc tent, as if he diſclaims, or have no Iutereſt, or only 
as a Truſtee: 2 Chan. Caf. 214. Hill, 27 & 28 Car. 2. 


Depoſitions Vide 1 Chan. Caſ. 73. Paſ. 18 Car. 2. Ternit againſt 


in 2 former Greſbam: Where ſitions taken in a former Cauſe 
Cauſe, and be- 30 Years ſince, between other Parties, were allowed 
eween other to be read againſt one that claim 'd not under any one 


Parties, read. of thoſe Parties. THI #23 . en 
When Depo- 1 Chan. Ca. 173. inter Backbouſe and Middleton, Trin. 


ſitions in a 22 Car. 2. In an Original Bill, where the Plaintiff 
Cauſe diſ. moved to have the Uſe of the Depoſitions taken upon 
miſs'd ſhall a former Bill of Revivor, which was diſmiſs'd, made 
be uled or uſe of, thoſe Witneſſes being dead. It was inſiſted 
nct . for the Plaintiff, That though a Bill be diſmiſs d, yet 
$2 the Depoſitions taken on ſuch Bill are to be made uſe 
* of here, or at Law ; and that the Bill was not diſ- 
mis d on the Point of Right, but for Matter of Form; 
and that tis uſual and frequent to uſe Depoſitions 

| taken in one Cauſe, if for'the ſame Matter, that is in 
If for the Controverſy in another, / eſpecially if againſt the ſame 
ſame Matter Defendant, as here it is. Which was admitted by the 


| Detendant's Counſel. E.G 
A Difference; But as to the Uſing of Depoſitions in a Cauſe diſ- 
taken. miſs d, this Difference was taken: That tho where a 


Cauſe is diſmiſs d, the Matter of it not being proper 
. l va ” 
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for, Equity to decree; yet the Fact in ſuch Cauſe pro- 
red may be uſed as 3 of that Fact between the 
ſame Parties, whenever it ſhall come in queſtion again. 
But hen a Cauſe is diſmiſs d not upon that Ground, Digerence 
but upon ſome Irregularity, as for that it comes by Re- hen . Csuſo 
viror, when it ſhould come by O Bill, ſo that j, g;(nif'd 
in truth there was never regularly any ſuch Cauſe in upon an Irre- 
the Court, and conſequently no Proofs, theſe Proofs gulatity, Ce. 
cannot be uſed; for Proofs cannot be exemplified with- 
out Bill and Anſwer, nor can they be read at Law 
without the Bill, on which they were taken, can be 
read: But this Bill of Revivor could not not be read 
at Law, and therefore the Proofs taken upon it cannot 
be uſed here. And fo upon long Debate, and after 
ſeveral formal Arguments, it was ruled about Micha - 
elmas Term 1669. in this Cauſe by the Lord Keeper. 
Alem 174, 175. | of act 75 | 

2 Chan, 4252 O Hil. 30 & 31 Car, 2. On an Appeal 8 Examination g 
The Judges and Civilians on debate ruled, That the in Chancery 
Teltimony of one Newil, who was examined in Chan- uſed in Dele- 
cer) between the ſame Parties, and croſs examined gates. 
there, ſhould be read before the Delegates, though it 
was objected, That the Appellant here ſhould take 
the Advantage here, which he ſhould have had, if be 
had been crofs examined, for croſs Examining a Wit- 
neſs ſets him upright in Chancery, but not here. ; 

A Bill was exhibited in Chancery concerning Tythes Witneſſes 
and Bonds of a Parith, which proceeded to Anſwer for merly exa· 
and Replication: Then he exhibited another Bill in Mined in 
the Exchequer, and there Witneſſes were examined, eben. 
and now proceeds in Chancery, and replies The De- 1 
ſendant pleaded the Proceedings and Examination in cane + 
the Excheguer : And ruled good as to the Examination 
of the ſame-Matters; which being examined to there, 
were not to be examined in Chancery. 1 Chan. Caf. 233. 

Trin. 26 Car, 2. King againſt Brownlow. " | 

Witneſſes formerly examined to the Damage on a No Re ext 
Breach of Covenants, were not permitted to be te- mination. 
examined on the ſame [nterrogatones, although they 
ſpoke in the firſt uncertainly: Inter Inglet and 1nglet, 

2 Chan, Caſ. 217. | 


d A Wit- 
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Witneſs A Witneſs was excuſed from being examin'd touch- 
excuſed. ing Articles concerning a Leaſe of Land, whereof he 
had the Reverſion. T | 


Witneſs re- [f a Witneſs refuſes to be croſs examined, tis a 
fuſes to be Cauſe of Exception to his Teſtimony, and the Court. 
' croſs exami- on Motion will ſuppreſs his Depolitions ex parte, for 
ned. _ it argues Favour and Partiality. -- L 
Witneſs Nen If a Witneſs produced is not of competent Under- 
Compos. ſtanding, the adverſe Party may except againſt him, 
and the Commiſſioners'ou t not to examine him: But 
if they, who have the Carriage of the Commiſſion, will 
examine him, the other Commiſſioners muſt certify the 
| Matter to the Court, and make Affidavit of the Irre- 
zularity. 5 | 34 
Witneſſes : If either Party is minded to examine to the Credit 
— of the other's Witneſſes, he muſt upon Exception filed, 
hhave an Order for ſo doing, which is ſparingly to be 
I granted. Chan. Caſ. 128. D | 
Wieneſs mil- Where it is apparent from Books, Accounts, Ge. 
taken, ce. that a Witneſs has been miſtaken in his Depoſitions, 
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examined. tis a good Cauſe to be ſhew'd to the Court, why he 
ſhould be re-examined : And ſome ſeem to think fuch 
apparent Cauſe not neceflary ; but that Leave for re- 
examining is a Thing almoſt of Courſe. 

A Maſterto But note, On Re- examinations a Maſter generally 

ſertle Inter- ſettles the Interrogatories. | n 

rogat ot ies. But a Witneſs is not to be re-examined either in 


chief before, or on Account, Cc. after Hearing, with- 
out Leave and Order of the Court: If he be fo exa- 
mined twice before, or twice after without Order, the 
Court will quaſh the later Depoſitions. 

Special Com- Mote, A Witneſs alledged he had miſtaken himſelf 
miſſion to te. at a Commiſſion: Ihe Commiſſion being return d, he 
examine, came to London, and made Oath; That he was ſurpri- 
where the red: A ſpecial Commiſſion iſſued to [re-examine the 
_—_— ch Witneſs; which was done accordingly, but was af- 
ore = fur terwards ſuperſeded by Motion, by Advice of the Ma- 
prized. " ter of the Kolle, with the Six Clerks, as contrary to 

: the Courſe of the Court. 1 Chan, Caf. 25, 


Where 
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' Where it was alledged, that a Witnefs had not fully Interrogato- 
anſwered the Interrogatories, for want of certain Court ries not fully 
Rolls, and that he had referr'd himſelf to former De- anſwer's. 
poſitions ; but does not ſay in what Cauſe, or where, 
the Court ordered a Maſter to examine the Matter : 
And ſaid, If he ſhould find that the Witneſs had not 
anſwered fully, he ſhould then be ordered to anſwer 
fully. Cary's Rep. 116. 125 | . 

Nute, On an Appeal a Commiſſion of Chari- pgamination 
table Uſes, A. B. moved for a Commiſſion to examine after Publica · 
an old Witneſs 80 Years old, who was not diſcovered tion, and after 
till now, and unable to Travel, if ſhe was able to tra- Hearing. 
vel, ſhe would be examined at the Trial, (which was 
directed by the Court:) And though Publication on 
Hearing was paſs d, yet the Queſtion being of Free- 
hold, and properly triable at Law, it was reaſonable 
that the Teſtimony ſhould not be loſt, and poſſibly 
the Land thereby : The Motion was oppoſed, ule 
of Publication. t 2 | 
The Lord Keeper ſaid, The Rule of Non-examining 
after Publication hath been ſtrict in this Point, but 
the Court is the Judge, and the Examiners here, or by 
Commiſſion, are Miniſterial to the Court: So he or- 

2 a 3 _ IE 2 

ill in Chancery to ſtay Proceedings upon a Charter- Commiſiton 

7, and upon 4a Motion for a — to Barce · after Hearing 
ona (after Publication in the Cauſe here, and Trial to examine ac 
directed) to examine whether the Court there had Borcelons on 
aſcertained Damages for Fiſh to the Merchant, who new Matters 
demanded it there of the Maſter,” in Deduction of ſtarted at 
Fraight, for which the Maſter's Suit was there. Hearing. 

Lord Chancellor ſaid, Take a Commiſſion, and exa- 
mine to it (if you will conſent to go to Trial next 
Term) and return the Commiſſion before the Term, 
and go to Trial, whether the Commiſſion be return'd 
or no. 

Io which the Plaintiff and his Councel aſſented; Commiſſions 
but moved firſt, that the Defendant might name Com- ners how to 
miſſioners that the Plaintiff might not be delayed for be named. 
Want thereof. Secondly, That the Return of the Com- 
miſſion by the Poſt, and not in the uſual Way, might 
7 4 therefore 3 en 5. | 

c t the Commiſſion be delivered to 

&3 Y 2 kf Mr. H. 


* 1 * 
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Ot Provk by tutnenes, Se. | 


Mr. H. to the fame by the Poſt to Barcelona, and 
eee e Vide 2 Chan. 


| Depoſitions 47 Ne Cale of Norcliff and Worſley, 1 Chen. Caſ.236. 
| read in both Depoſnions were allow d to be read in both crois Cau- 

| Croſs Caules, fes upon an Order gf Court, which Order was after 
cho after publication in the firſt Cauſe, herein the Proof was 
f <5" Y made, but before Publication in the ſecond Cauſe; fo 
un he mit. as the Defendants in that Cauſe had the Advantage 
| having the Liberty to ſee what was produced againft | 
F  - _ them, and bad an Opportunity of examining thereto, 
Pie Kelp. 96.4.0. 100. 4. Hard. 120. 

After Publis . Note by Kelw, 100. 4. No Exceptions can be ta · 
cation, no to Witneſſes, after Publication of their Depoſi- 
Exception to tions. VII b D 
| 


: 
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Witneſſes: Alfo after Publication, the Court would not ſuffer 
Nor 3 a Depoſition miſtaken to be amendeee. 
But by Order of 27th February 19 Cur. 2. If a Ma- 
i er upon Reference for — — and the like, 
ſhall find particular Points or Circumſtances needful to 
be proved to ground his Report upon, which are not 
After Publi- fully proved, he may after Publication exhibit Inter · 
ertion, Inter- rogatorics to examine Witneſſes in Court to ſuch 
© rogatories in Points, &c. if the Witneſſes ſhall reſide within 10 
— * 
| Kiined unto. G. See Ordines Canc 154, 156 
+ +.» 1, Whereafter Publication, 
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EF 
of Public cation and 2 down the Cauſe 


for Hearing, as alſo of ings. and Re- | 
hearings. 7.8, 


E Le Senſe of the Ward Publicat and the b 
Fe it in this Diſcourſe, = that Power E r- 


or Lein dick is given to the Six heel or 
3 in the Cauſe, either by Order of Cou 
or by Conſent of the Parties, to ſhew the Devoſiticnl 
openly, and to op out Copies of mb and ſuch 
1221 or paſe'd in this Manner, vid. 
n both pry the — pen ge duce have exa- How made, 
t Witns ſſes t e are 

go to yy tl the Clerks 9 Side may on 5 By r 
ar ſignificd by thai Sgiing ach others Wy paſs 

ublication. 
where Witveſſes are examined i * Court, 1e, by When exe- 
th 1 they may give each athet (Rules for min'd in 

94 85 vix. Firſt, an ordinary Rule, and then a Court. 

to Gaz "oy why Publication hould not paſs. . —— 
bey are examined upon a Commiſſion tion. 
mn "Rae only will be ſufficient to paſs , Rule ir by 

Publication, . And either Party, that bas exa- Commiſſion. 

r K d, Sod would have Publication _ may give 
Ru 

The Day E by ſuch Rule is a mel, which be- 

es and no gaod Cauſe ſhewn tothe contra- | 
cation thall paſs, Ord. Chen, 130. 

But if if any of the Depoſitions were taken before the Copy ſerv 1 
Examixer, a Copy of the Rule and Order mutt be de- on the Exa- 
hvered to him, as well * authorize him to give Co- miner. 
ee tie him up from any further — 

e the Cauſe is at Iſſue, and one Side has exa- Rules to pro. 
mined Witnefles, but the adverſe Party has neither quce and exz- 


cxamined eee the other mine Wit · 


Party neſſes. 


[| 
| 
| 
| 
| 
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A Third 
Rule to ſhew 
Cauſe. 


Where ſuch 


Rules are 


neceſſary. 


. 7 


What a Rule 


. Pf Publication and Setting down 
Party firſt gives him a Rule to produce his Witneſſes, 
and after that a ſecond Rule to examine them; _ 
which he may either examine them ip Court, or have 
a Commiſſion of Courſe: And if he does neither, then 
a third Rule is given him to ſhew Cauſe that Day- 
feven-night, why Publication ſhould not paſs ; which 

he does not ſhew, Publication 3 28 
And ſuch reſpective Rules for Publication muſt be 
gen as aforeſaid, where Witneſſes are examined in 
rt for the Plaintiff, or ex parte by Commiſſion, 
or where none are examined on either Side, to con- 
clude the adverſe Party from examining, © © 
The general Orders of the Court are ſometimes 
called by the Names of Rules of Court; But the Word 
[te] « (and as it is commonly underſtood) ſigni- 
a particular Order of Cour ſe, founded upon ſome ge- 


neral Order, or the common Courſe of the Court 


ing the ordinary Proceedings in a Cauſe ; and 


283 which-15-entred and iſſued without either Petition 


or Motion. | 
And under this Definition or Explanation come 
theſe ſeveral Rules, viz. To Anſwer: To join in Com- 


--- miſſion: Io Reply: To Rejoin: To produce Wit- 


neſſes: To Examine them: To publiſh Depoſitions: To 


100 hear the Cauſe, and the like. 


Oaly in 
Term. 


Publication 
enlarged... 


Or ſtayed. 


And all Rules are to be entred in the Common 
Book called the Howſe-Book z and on Entring thereof, 
Notice ſhall be from Time to Time given to the Un- 
der-Clerk on the other Side, that is towards the Cauſe, 
het ins Client may not be ſurpriz d. Ord. Chan. 
168, 169 | * | | 
And, Note, Rules are to be entred in Term- Time 
Only. on 2 £99 | 
1 The Court on Cauſe ſhewn will, and ſometimes on 
a bare Motion, does enlarge the Time of Publica- 


f10n, | 

After Witneſſes are examined, either upon Commiſ- 
ſion or in Court, Publication of the Depoſitions may 
be ſtay d by Motion u reaſonable Cauſe ſhewny 
as that the Party had other Witneſſes to be ſworn at 
the Time of the Commiſſion, Cr. pF 5 

Where Witneſſes are examined only to inform the 
Conſcience of the Court, the Depoſitions are never 
| | publiſhed 


* 


bliſhed but by ſpecial Order, or by conſent of 
But, Note, no Witneſſes are ordinarily to be exa- No Witneſſes 
mined, nor is any croſs Bill to be admitted after Pub- or cro's Bill 
lication is paſt, | a3 "Oy after Publ. 

Yet this Court hath ſometimes after Publication Except Ex- 
paſt, allowed new Proofs, as Probationes abornantes, P'anatory 
viz, which tend to the better Illuſtration or Explana- Proofs. 
tion of the former Depoſitions. 

As where 4. and 8. are ſuppos d to have done ſuch pg,,mple. 
an Act, the Proof of which is but obſcurely ſet forth | 
in the Witneſſes Depoſitions, they not giving any rea- 
ſonable Teſtimony of their Knowledge touching the 
Performance of ſuch Act in any particular. Now if 
ſuch obſcure Dzpoſition be publiſhed, and the Depo- 
nent happen to die, others may well depoſe, hat 
they were preſent at the Performance of that Act, and 
ſo explain the firſt Depoſitions. | 
"But if they depoſe any Thing contrary to the former. Not contrary 
Depoſitions, or which may alter any Fart of the Sub- Proots. 
_ _—_— ſuch Depoſition is void, and ought to 

The Court granted a Commiſſion returnable the Order for 
firſt Day of the following Term, and ordered, That Publication, 
Publication ſhould paſs a Week within Term, but 
wen — order it the Day the Commiſſion was re- 
turnable. | | 


When a Caſe happens that is out of the ordi Motion for 
Rules for Publication aforeſaid, the way to . publication. 
Order for Publication is either by Petitien or Motion; 
and if it be by Motion you ought to have an Afﬀida- 
vit of Notice in this Form, vix. 2. 


In Canc, Inter A. B. Quer. & C. D. & al Defendentes. 


A. B. the Plaintiff in this Cauſe, (or it may be the 4fidavit of 
Sulicitor or any other Perſon.) maketh Oath, That he Nocice. 
this Deponent did on the . . , Day of this Inſtant, &c. 
leave a Notice in Writing at the Seat of Mr. P. the 
Defendant's Clerk in Court (as this Deponent is in- 
form'd) with the ſaid Mr. P.'s Clerk to the Effect fol- 
lowing ; That the Plaintiff intends to move the Court 
on 7 ueſday) next, or as you after as Council can 

4 
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be heard, that Publication may paſs in this Cauſe the 
. - Day of the next Term, and that the Plaintiff 
may be at Liberty to ſet down his Cauſe, for Hearing 
ſometime the ſame Term, this being the r 
of . «+ * Annoque Domini 8:c. + 21 i 
65 Furai coram me, A. D. 


Publication, But, Note, by the Courſe of the Court Publication 
and Hearing and Hearing of the Cauſe are not to be in one and 
the ſame the ſame Term, except it be by Order of Coutt made 
Term. an Petition or Motion, and Cauſe ſhewn.  ' , 
| It is before obſerv'd; That the Defendant may at 
any Time before Publication have a new Commiſſion 
to examine his Witneſſes, provided Afidazit be made 
That he, nor any for him, has not feen, &c. nor will 
ſee, Cc. any of the Depoſitions taken in the Cauſe; 
which Afidevit may be in this Form, vic. Nau 


In Cauc. Inter A. B. Quer. 0d. . & . Deſendente, 


Nevis that The Defendants C. D. and Z. F. and J. G. the 

the Depo- Defendant's Solicitor in this Cauſe, do ſeverally make 

axe Oath, That they, nor either of them, nor any other 

— ; Perſon by their Privity, or to their Knowledge, or by 
w . 1g 10» 7 17 ＋ 

rant 97 the their Procurement have ſeen, been informed. of, or 

Depoſitions knows the Contents of any of the Depoſitions taken 

taken in the in this Cauſe, neither will they ſee, or endeavour to 

Cauſe. know the Contents of them, or any of them, until 

Noi the ſaid Defendants have executed their Commiſſion 

if the Court will be pleaſed to grant them one. And 

the ſaid Defendants further make Oath, That they 

have not yet had one Witneſs examined in this Cauſe, 

and that W. D. T. B. Cc. are material Witneſſes for 

mon and without whoſe Teſtimony they are likely 


fo be ruined in this Cauſe. 


A new Com- And even after Publication on good Cauſe ſhewn 
miſſion after (which muſt appear by Afidavit) the Defendant may 
Publication. have an Order for Examination of his Witneſſes 

provided he has pot fern, not knows the Contents & 


* 
* 


the Cauſe faz Hearing. 
the Depoſuĩons formerly taken; and à Petition for 
that Purpole may be had in this Form, viz. 


A. B. Quer. 7 To the Right Honourable the Ma- 

C. ND > fer of ihe Falls. 11 

| The bumble Petition of C. D. the Daſen · 
| dant in this Cauſe, | 

Sheneth, | 


333 


1* AI the Plaintiff the laſt Vacation took down A Petition 


4 Commiſſion for Examination of Witneſſes, but for that Pur 


(er indiſpoſed, &c.) could ner attend the Execution of 
the ſaid Commiſſion, ſo that your Petitioner did not 
join or examine one Witneſs at that Commiſſion; 
That this Cauſe was ſet down to be heard before your 
Honour, about the la(t Day of Cauſes in the laſt 
Term, and accordingly came on, (or mach ſooner than 
your: Petitioner e xpebted) and none attending for your 
Petitioner, — Honour made a Decree niſi, and or- 
dered your Petitioner to pay five Marks Coſts before 
he ſhould be admitted to ſhew Cauſe; That J. H. 
Eiq; one of your Petitioner's Commiſhoners is now 
in Town, and intends not to return into the Coun- 
uy tilt ſometime aſter next Term. Wherefore, and 
for that your Petitioner's Clerk in Court hath not 
made any Copies of the faid Depoſitions, nor knows 
the Contents of them, as appears by the Affidavit an- 
nexed ; and your Petitioner being a very poor Man, 
mult of neceſſity be ruined, unleſs he may examine his 
Witnefles. 45 | 


Your Petitioner therefore — prays your Ho- 
nour, That upon Payment ve Marks Coſts 
for Non attendance, when the Cauſe came on 
he may be at Liberty to renew the ſaid Commiſ- 
ſion for the Examination of his Witneſſes, return- 
able the firſt Return of the next Term, and that 
the Cauſe may again be ſet down to be heard be- 
fore your Honour ſometime the next Term ad re- 

nifptioners Defendentis ; And that F. K. or L. A. 
may ſtand a Commiſſioner in the Room 

of J. H.Elq ; and that unleſs the Plaintiff's Clerk 
in Court do forthwith ſtrike out one of them, 
1 | your 


your Petitioner's Witneſſes being abſent from Home, boſe. 


Affidavit an- 
next. 
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our Petitioner may be at Liberty to take which 
of them he thinks ft. | 
Au your Petitioner ſhall pray, &c. 


A Petition to enlarge the Time for Publication is 
uſually in this, or the like Form, viz, 


Sheweth, | 
The Plain- HAT the Matter in Difference between you 
ciff's petition Petitioner and the Defendants — in Refe- 
for further rence, it was propoſed, That by Conſent Publi- 


Time for cation ſhould paſs at, Cc. next, and the Cauſe be 
Publication. heard the next Term, in caſe the Matter could not in 
the mean Time be amicably ended; and for that Pur- 
ſe an Order by Conſent was drawn up according- 
, whereby Publication 1s to paſs at &c. next; That 
the Matter hath depended under Reference -till now 
very lately, and your Petitioner doth now find that 
he 1s not like to make any amicable End, and hath 
not examined one Witneſs, and Publication paſſes to 
Morrow (or within ſo many Days,) 1 


Your Petitioner therefore humbly prays, that Pub- 
lication may be enlarged till the firſt Day of the 
next Term, your Petitioner not deſiring to put 

off the Cauſe from being heard the next Term. 
© IM And your Petitioner ſhall prop, | * 


| And ſuch Petitions are uſually anſwered by under 

_ writing them thus, viz. | h 

| 2 Funii 1714. e 

| Be it fo, mhereof forthwith give Notice. 

| bt J. Trevor. 

Alercurii decimo Die Junii Anno Regni Anne Regine 
decimo quarto. Inter A. B. Quer. & C. D. Defenden- 


tem. 


An Order to PO N the Plaintiff s humble Petition this Day 
enlarge Pub- preferred to the Right Honourable the Maſter of 
lieation upon the Rolls, and for the Reaſons therein contained, It is 
Motion. ordered, That the Time for Publication in this Cauſe 
be 


the Cauſe fo2 Hearing. 
be enlarged till the firſt Day of the next Trinity-Term, 


of which perſonal Notice is forthwith to be given to 
the Defendant's Clerk in Court, &c. | 


A. B. &. al. To the Right Honourable the Maſter 
contra C. Bo — the _ 1 

wy humble Petitio t aintiff. 
Sbeweth, 2222050 | 


HAT by an Order of the 29th of February laſt 
it was ordered, That Publication ſhould paſs in 
this Cauſe the firſt Day of the then next Term, 
_ the Cauſe be alſo heard ſometime the then next 
erm, 

t- there being ſome Overtures in Order to an 
Accommodation, your Petitioner did not- ſet down 
bis Cauſe, as the Order directs, neither hath either 
ide examined one Witnefs. 


Wherefore your Petitioner humbly pray that Pub- 
lication may be enlarged to the firſt Day of the 
next Term, and may then paſs, and that your 

_ Petitioner may be at Liberty to ſet down his 
Cauſe in the mean Time, 

And your Petitioner ſhall ever pray, &c. 


10 Juni 1714. | 
Let it be ſo, whereof forthwith give Notice, J. I. 


* | Lune 14 die Jani Anno Re 


. 


4 1 ni, &c. 
A. F. & 4, Quer, C. B. & al Dejendentes. 


TP ON Conſideration this preſent Day had by the 
U Right Honourable the Lord Chancellor of Great 
© Britain of the Plaintiff's humble Petition, and 
for the Rea ſons therein contained, his Lordſhip doth 
order, That Publication doth pats in this Cauſe on 
the 2 Inſtant; and that the fajd Cauſe be ſet down 
for Hearing within ten Days. after. 

| Per . G. Dep. Reg, 


And the like Order, watatie mutandis, may be to hear 


the Cauſe on a Day certain, Vide infra p. 333. ſuch 
an Order. ö . ; 


Aer- 


Another Pe. 
tition to en- 


large Publi- 


An Order 
for Publica; 
tion to be on 
2 certain 
Day. 


332 Df Puhlitation end Setting down 
J URL 
Inter A. B. De Foe, 9 hon | 


Order by J is this Day ordered by Conſent of the aid Par- 
— 2 I — Plaintiff — * be 1 4 — Cura, 
u erks in Court cl lication 
do pals, and paſs in this Cauſe the bro Jay of Trinity- Term next, 


my iu de 399 this Cauſe be heard ſome time yhe ſame 
Gme Term, Term; aud that the ſaid Defenda ats do appear gratis 
and the Do. ia bear Judgment on ten Days Notice to tbeit Clerk 
fendaot to in Court. 3 > | G. Edwards Dep. Reg, 
appear gratis. I : | | 

2 Lane 10. Maii dum Regyi, &c. ner A. B &. 
Oe Opening of the Matter this preſent Day 

bring: UA unto the Court by Mr. E. being of the Plain- 
Cooks oy al. tiff's Counſel, it was alledged, That the Plain- 


| tiff, by an Order made laſt Term, was to bring his 
| --——_ Cau a»; o Fraring this Term, 2nd Publication 1. to 


1 Nanding an the firtt Day of this Term, and in the mean Time 
| ' Order for X Injunction Was continued: But that there ving 
= Publication been a Treaty between the ſaid Parties, and the Plain- 


| and Hearing tiff being in hopes to accommodate the Matter in an 
within Term, amicable Way, hath not examined any Witneſſes, nor 
De on Cauſe hath the Defendant examined one Witnneſs, and the 
ſhewn. Plaintiff hath ſet down the Cauſe for the laſt Day of 
Cauſes : It was therefore prayed, that Publication may 
the Cane nay he ande 2 kr de Gee Day of 
ule may be ned to } 
Cauſes after We Term, and the In alice be in the 
e ande t dt. winch the F F held reaſona- 
e loth order t e accordingly. | \ 
a | * Per E. G. Dep. Reg, 


Joni 26 Aprilis Anno, &c. Inter A. B Ce. 


An Order by Tt is this preſent Day ordered, by and with the 
Conſent to Conſent of all Parties, Plaintiffs and Defendants, 
bear a Cauſe and their Clerks in Court, that this Cauſe be ſet 
dan Day cer- down to be heard on Friday the 10th Day of A 
tain, next, and all the ſaid Parties are to attend the faid 


* 
* 


Hearing 2 alls. | 
Note, 


* o . ; - 
- 
- 
* 9 . 
- d a * * 
» + 9 7 , 1 
* 7 þ - ” 
5 5 — 1 . * 
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- Note, This Cauſe, after divers Hearings, the 10th 
Maui, the 19th Falii, and the 28th : is, was at 


hſt on a Petition ordered to be re- hemd on the 22d 
Jauuari by the following Order. 3 


P'ON Conſideration this Day had by the As Order 
A Right Honourable the Lord Chancellor of Great upon © Peti- 
Brituin of _— —_— — A. B. chere- — for a 
ries 57 rink upon ſeveral Interefis the Preception _— Lame 
of the Rents and Profits of the Manor of H. in Com. S. ue um 8 
for the Reſidue of a Term of 21 Vears demiſed to the ITN 
Plaintiffs in Truſt : The Plaintiffs thereupon 'exhibi- 
ted their Bill to have the Judgment of the Court, to 
whom the Benefit of the Truſt belonged. And upon 
Hearing of the Cauſe in Court on the 10th of May 
laſt paſt before the Honourable the Matter of the 
Rolls, it was ordered, That a Caſe be made and agreed 
on by Counſel on both Sides, and the Court attended 
therewith, who after Advice with the Judges, would 
pronounce ſuch Decree therein as ſhould be juſt. 
Which Caſe being accordingly made and agreed on, 
and the Maſter of the Rolls attended therewith the 
19th of Faly laſt, Counſel on all Sides was thereup- 
on heard before the ſaid Maſter of the Rolls at his 
Houſe, aſſiſted by Mr. Juſtice T. but at that Time no 
Decree or Opinion was pronounced, until the 28th 
Day of November laſt, at which Time the Maſter of 
the Rolls was pleaſed to deliver his Opinion (con- 
trary to the Opinion of the ſaid Judge) That the Be- 
nefit of the Truſt doth belong to the ſaid Defendant B. 
and his Wife, and not to the Petitioner, and ſo decreed 
the ſame : Whereby the Petitioners and four fatherleſs 
— rg ms only Subſtance dependeth thereup- 
on, will be expos d to Want: It was therefore prayed, 
That his Lordſhip would be pleaſed to vouehſafe a 
Re- hearing of this Cauſe. Whereupon it is ordered 
by his Lordſhip, That this Cauſe be ſet down to be 
re-beard before his Lordſhip upon Wedneſday the 224 
of Fannary next, being the before the next Term, 
at three of the Clock in the Afternoon, at which Time 
his Lordſhip will deſire ſome of the Lords the Judges 
to aſſiſt him; of which the other Side are to give No- 
| - tice, 
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An Order, 
that the 
Plaintiffs do 
procure their 
Cauſe ro be 
ſer down to 
be heard. Bur 
in Default 
thereof the 
In junction to 
be continu- 
ed, and Pub- 
lcation to 
paſs the firſt 
Day of che 
ſame Term, 
and the De- 
fendants » 
2ppcar an 
— Judg - 
ment gratis. 


Df Publication and Setting down 
tice, and in the mean Time the Signing and Inrolling 


the Decree is ſtayed. If IE | 
Ve other Orders of Court poftea in the Chapter 
of Orders, 8c. 250 Fd e 


Hereas by an Order of - -« in the 14th Year of 
her Majeſty's Reign, and for the Reaſons there- 
in contained, it was. ordered, That the Injunction 
formerly granted in this Cauſe ſhould be revived and 
continued until the Hearing thereof, unleſs Cauſe, 
and by a ſubſequent Order of - - - laſt, the ſaid Order 
was made abſolute. Now upon Motion this Day 
made unto this Court by Mr. B. being of the Defen- 
dant's Counſel, in the Preſence of Mr. G. being of the 
Plaintiff's Counſel, the ſaid D tendant's Counſel al- 
ledged, That the End of the Plaintiff's Bill is to be re- 
lieved againſt a Bond of the Penalty of 50 l. entred 
into to the Defendants, as Churchwardens or Over- 
ſeers of · in the County of - - to indempniſie the 
{aid Pariſh againſt a baſe Child by him begotten; and 
alſo to be relieved againſt a Bail Bond entred into by 
the other Plaintiffs his Bail ; and that the ſaid Defen- 
dants had expended above 40 l. or thereabouts, be- 
yond what they had received, and have been delayed 
theſe four Years by the Injunction of this Court, and 
thereby put to great Expences, and therefore it was 
prayed that the Injunction might ſtand abſolutely 
diſſolved: But upon Hearing the Plaintiff's Counſel, 
who offered to ſpeed their Cauſe to a Hearing the 
next Term, and what could be inſiſted on by either 
Side this Court doth order, That the ſaid Plaintiffs do 
proeure their Cauſe to be tet down to be heard ſome- 


time the next Term; and thereupon the ſaid Injunc- 


tion is to be continued. And to the End the Cauſe 
may be heard as aforeſaid, the ſaid Defendants are by 
Conſent, to rejoin, and join in a Commiſſion gratis, 
and both Sides are to examine their Witneſſes io, as 
Publication do paſs the firſt Day of the ſame Term, 
and, by Conſent of the ſaid Defendants, are to appear 
| Far to hear Judgment on ten Days Notice to their 
Clerk in Court. But in Default of the Plaintiffs 
procuring their Cauſe to be ſet down for Hearing, as 
aforeſaid, the ſaid Injunclion is to Rand Mn + 
pon 


the Cauſe fo2 Hearing. 735 
P ON Motion this Day made unto this Court An Order 
by Mr. B. being of the Defendant's Counſel, it chat the 

| mw 2 ond 9 — 8 = wes to — do 
be relieved againſt a c. and that n 

dants had already expended above 401. therea bouts — _—_ 
beyond what he received, and had been delayed by the next Term 
Injunction of this Court theſe four Years by frivo- - 


and Publica- 


lous Exceptions put in to the Defendant's Anſwer, tion to paſs a 
and other vexatious Perſecutions, whereby the Defen- Week * 
dants have been at "_ great Expence ; it was there-- Term, and 
fore prayed, That the ſaid Injunction might Rand ab- the Defen- 
ſolutely diſſolved. Whereupon, and upon Hearing, dants to ap- 
Mr. G. being of the Plaintiffs Counſel, and what Pear g74#is at 
could be alſedged on either Side, it is ordered, That be Hearing 
the ſaid Plaintiffs do bring on their Cauſe tobe heard None dg 
the next Term; to which Purpoſe the Defendants are in Deu of 
forthwith to tejoyn and join in a Commiſſion, and the Plsintiff's 
both Sides are to examine their Witneſſes, ſo as Publi- bringing on 
cation do paſs a Week in the ſaid Term, and the ſaid his Cauſe to 
Defendants are to appear gratis at the Hearing of the be heard ac- 
Cauſe on ten Days Notice to their Clerk in Court: cordingly,the 
And in Default of the Plaintiff's bringing on this Injuation 
Cauſe to be heard by the Time aforeſaid, the faid In- to ſtand ab- 
junction is to ſtand abſolutely diſſolved. ſolurely dif- 


ſolv'd. 
Of ſetting down and hearing the Cauſe. 


TT" HE next Term after Publication the Plaintiff Of ſetting 
may of Courſe have the Cauſe ſet down for Hear- down the 

ing before the Lord Chancellor, or Maſter of Cauſe. 

the Rolls. And by ſpecial Order, ut ſupra, it may be 

ſet down the ſame Term that Publication is ot; the 

ordinary Way to obtain which is by Petition, but it 

may be alſo had upon a Motion, as appears ſupra. 

And if the Plaintiff doth not {et down is Cauſe By the Plain» 
for Hearing in two Terms after Publication is paſt, it tiff. 
may be ſet down ad requiſitionem Defendentss. 

Where a Cauſe is ſet down at the Defendant's Re- Ad requifttie- 
queſt, if the Plaintiff (not being ſerved with Proceſs nem Difexden. 
ad audiend Fudicinm) and his Counſel attend at the . 
Day, and the Defendant with his Counſel does not 
attend, yet the Plaintiff ſhall have no Coſts, for he 


was not compelled to appear, and the Defendant 
2 might, 


| | 


8 
Of Setting doton and 


might chuſe whether he would go on to have the 
Cauſe heard or not. a A Hh 
Hut ordinarily, if the Party, who procurcs a Cauſe 
to be ſet down, is not teady to hear it at the Day, 
but deſires it may ſtand over to another Day, he muſt 
| pay the other Party the Coſts of the Day, it the Court 
tees it fir to indulge a further Day. | 
How Cauſes In order to have a Caule fer down and heard, the 
are ſet down. Six Clerk in the Cauſe muſt be applied to fix Days at 
| leaſt before the End of the Term, that he may inform 
himfelt of the State of the Cauſe, of the long or thort 
Dependance thereof in "Count, of the Antiquity of 
Publication, of the Weight or Value of the Cauſe, 
and all other Circumſtances material to inform the 
| Lord Chancellor, or Mafter of the Rolls of at the 
Time of ſetting down of Cauſes. Ord. Chan. 135. 210, 
Six Clerks ro The Six Clerk is not to refuſe to offer the lame to 
aftend thete. pe ſet down, if he be attended in fuch Time as afore- 
_ laid, nor to come unprepared to inform the Court of 
the Nature and Circumftances of the | Cauſe; For 
which neither he, nor any of the Under-Clerks, nor 
any of the Regiſters are to take any Fee, Gratuity or 
Reward. Ord. Chan. 136. / | 
No Fee, G No Money or other Reward ſhall be exacted or ta- 
to be taken. Ren by any of the Six Clerks, or by any of the Regi- 
ſters for or in their Behalf for the preterrivg and ſet- 
ting down of any Cauſe for Hearing, but only ſuch 
Except what Fees as are behind and | unpaid of their Termly Fees 
in Arrear. and Duties. And if any Cauſe happen to be ſer down 
for Hearing, wherein they ſhall not be paid. their Fees 
and Duties, they — alledge the ſame in Stay of tbe 
Hearing of the Cauſe. hid. 1 a 
Papers of A Note or Paper of all 'Caules, Pleas, Demurrers, 
Cauſes to be Exceptions to Reports, and the like, that are ordered 
ſec up. to be ſet down for Hearing, ſhall be ſet up and affu- 
ed by the Regiſters: in their Office two Days betore 
the ſame are reſpectively appointed to be heard; and 
in order — Clerks, Solicitors and others, ate 
ro bring to the Regiſter s Office, in due Time, all Or- 
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ders for ſetting them down, elſe the ſaid Cauſes, &. 

ſhall be put off till further Order. Ord. Chan. 196. 
Priority of The Day a Cauſe is ſet down for Hearing upon, 
Publication. anult be ſooner or later, according to the — 
| Fub- 


Pearing the Cauſe. 337 
publication with Reſpect to Cauſes preſented for | 
+ The ancient Courſe was to preſent the Cauſe to be 

ſet down at the End of the Term, when the Chan- 
ellor, Fc: appointed Hearings for the enſuing Term. 

There is an ancient Order, That at the Hearing Certificate 
Certificates thould be brought, that the Bills and An- that the 
ſwers were duly filed with the Six Clerk, and the Pleadings are 
Books duly ſigned, elſe the Cauſe was not to be heard, duly filed, 
and the Party was to pay good Colts. Ord. Chan. 77 Ve. 

And by a. late Order, no Motion ſhall be made to 
haſten a.Cauſe to Hearing, which is either Adverſary 
or by Conſent ; nor any Cauſe entred with the Re- 
giſter — — notwithſtanding any Order, with- 
out a Certificate firſt had from the Six Clerk, that the 
Pleadings are duly filed, for which no Fee is to be ta- 
ken. Ord. Chan. 2322 "x 

'Tis ſaid croſs Cauſes ought to be heard together, Hearings {4 
if the Anſwer in the laſt commenced - Cauſe be come croſs Cauſes-· 
in before the firſt Cauſe is heard, n 

But if there be croſs Cauſes, and Publication is paſt 
in both, and one of the Plaintiffs omits to ſerve Sub- 
pena to hear * his Cauſe ſhall not come on 
at the ſame Time with the other, except the other Par- 
ty conſents. Vide poſt 345. 

A croſs Bill is a Bill brought by a Defendant a - Croſs Bill, 
gainſt a Plaintiff in a former Bill depending, touch- what. 

ing the Matter of ſuch Bill; but it muſt be brou 

before Publication is paſt on ſuch firſt Bill, and not Not to be af. 
after, except the Plaintiff in the croſs Bill will go to ter Publica- 
Heating upon the Depoſitions already publiſhed, be- tion, exce pt, 
cauſe of the Danger of Perjury, if the Parties ſhould, &. 

alter Publication of the former Depoſitions, examine 

Witneſſes de novo to the tame Matter, that had been 

before examined unto. og ee | 
By an Order of 2 Fac. Secundi, the Clerks in Court Clerks to at- 
on either Side, are to attend the Hearing of the Cauſe. tend. 
Ord, Chan. 210. | . 

And where a Cauſe comes to be heard before the Hearings be- 
Maſter of the Rolls, the Clerks in Court on each Side fore the Ma- 
{hall attend the Hearing (as they do when betore the ſter of the 
Lord Chancellor) to the End his Honour may be in- Rolls. 
formed, if there be CE that ihe Cauſe is * 

c 


Appearing 
grat is 


Ok Setting down ard 
for his Judgment; and that the Farties appear gratis, 
or Joly were regularly ſerved with Pratt to 
hear Judgment, as the Caſe ſhall require. Ord. Chun. 
210. Videpag. 314. 3h ff 

Where a Cauſe is ordered to be ſpeeded or heard in 
fome thort Time at the Requeſt of either Party, he is 


commonly ordered to do every Thing gratis on his 


Part in order thereto; and to do a Thing gratis is 


Le: and not by Compulſion of Pro- 


Or on Pro- 
ceſs. 
Subpzns ad 
audiend” Judic. 
how taken 
Out. 


How return- 
able. * 2 


How ſerved. 


in the ſhort Vacation between Eafter and 
Term, and then ten Days. Ord. Chan. 1166. 


ſor not appearing. i | 
Ws | Method or Manner of hearing Cauſes in Court, 


But ordinarily when the Cauſe is ready for Hearing, 
Proceſs of Sabpuna ad audiendum Frdicium mult be ſu- 
ed out and ſerved on the Party, which is iſſued upon 
a Nate in Writing; under the Hand of the Regiſter, 
ot them reſpective Deputies af the Day, that the Cauſe 
is ſet deen for Flearin ggg 

'Tis ſaid, this Writ muſt be returnable thus, viz. 
ad efſend: in Canc ad: aui Fwullirius, &. fore Days 


| before the Day of Hearingzexcept in the Beginning of 


the Term, when the Time will not bear it; and on 
the Back of the Writ muſt be ſet down the very Day 
| for Hearing. [193% 111 [FL 

tis to be ſerved perſonally, or left with-one of the 
Houſe or h the Harty; and if above meny 
Miles from London, it muſt be ferved fourteen Days 
ercluſire before the Time to hear Judgment, except 
my 


But if. within twenty. Miles of London, if it be ſerved 


ten Daysbefore the Time to hear Judgment, tis ſuft- 


cient; and in the ſhort Vacation it needs be £ 
only eight Days before the Rerurn 
Producing the Subpene at the Hearing, has beers held 


a' good: Proot, Prima facie, of the Service of it, though 


there was no 4fhdavit of ſuch Service; for it was in- 


cumbent on the other Side to make Affidavit & con 


r. : ; 37s £1 | 511 
But now an Affidavit of Service is required, which 
is more rcaſonable, becauſe of the Coſts to be paid 


is generally thus, viz. 


„ Boch 


Heating the Cauſe. 339 
. Both Parties appeating, &+. one of the junior Coun- Manner of 
8. or the Plaintiff opens the Bill, and another for the hearing Cau- 
Jefendant opens the Anſwer. After which, the Plain {5 upon 
nile Senior Counſel Rates the Caſey and the Matters Proofs, &. 
in Iſſue, and ſhottly touches on the Proofs: And then 
proceed to read firſt on the Plaintiff's Side, and 
then on the Defendants, the Proofs ro ſuch material 
Pciiits as are r the Counſel on each Side 
debating the Mattet either of Law or Equity, that ari- 
tes thereupon, the Plaintiffs Counſel always conclu- 
ding the Argument. After which the Court pro- 
nounces the Order or Decree, the Minutes of which 
are taken down by the Negiſter. 9 8 | 
If the Hearing is on Bill and Anſwer only, then af- Hearing on, 
tet the Bill is opened, the Anſwer is to be wholly-read, Bill and An. 
and muſt be admitted tfue in all Points; and no o- ſwer, Ce. 
ther Evidence is to be given but Matter of Record, to 
winch the Anſwer refers, and which is proveable by 
the _ Vide Ord. Chan. 122. and ante pag. 149, 
to 253; 5 | Ty 
I upon a Bill and Arfwer only there be ſufficient 
Ground for a Decree, the Plaintiff is to proceed to 
Hearing without examining Witneſſes, | 
And if in ſuch Cafe the Court ſhall not find 
-Gt6hnd for 4 Decree, the Bill hall be diſmiſs d with 
Coſts, or the Plaintiff ſhall be admitted to reply, &c. 
i he deſire it; on paying down 101; within four Days 
after ſuch Hearing; or elſe the Diſmiſſion to ſtand, 
and the Order is to be fo drawn up. Tho 
And if ſuch Leave to reply be not prayed, or the 
fait 10 J. not paid, the Decree is to ſtand abſolute, 
and is a good Bar to a new Bill. Neun 
lf the Subpena to regain be not ſerved; Cc. though 
— — out, the Cauſe muſt be heard on Bill and 
Where a Cauſe comes to Hearing hete, which has On a former 
been formerly decreed in the Exchequer, ſuch Decree Decree. 
is firſt to be read, and then the Court proceeds tohear 
ide reft of the Evidence on both Sides. | 
If the Defendant appears not, then Affidavit being Defendant 
made that he was ſerved with the Subpena to hear not appear- 
Judgment, the Bill is opened, and the Anſwer reafl, ing, Hearing 
and Proofs are read as .- what the Anſwer confeſſes ex parre, 
2 not; 


Ot pearings Sc. 


not; and if the Matter appears plainly for the Plain- 


Day to ſhew 


Coſts certiſi 
ed to be paid. 


Plaintiff not 
appearing, 
Diſmiſſion 
with Coſts. 
Plaintiff nor 
proceeding. 


diſmiſſed, or 
pay Coſts. 


where ad Re- 
qui ſi ienem De. 


Hearing ex 


. fendentew. 


tiff, the Court may decree it for him accordingly, 
Ord. Chan. 136. Rey 544, . 1 05k 

But then Day ſhall regularly be given the Defen- 
dant to ſhew Cauſe to the contrary ſuch a Day as the 
Court ſhall think fit ( perhaps the laſt of that Term, 
or firſt of the next) the Defendant paying the Plain- 
tiff, or his Clerk in Court, ſuch Coſts, as the Court 
ſhall afſeſs upon this Hearing. Ib. 

And the Order is to be penned by the Regiſter ac- 
cordingly, viz. It is decreed ſo and ſo, &c. unleſs the De- 
fendant ſhall, &c. pay, &c. and ſhew good Cauſe, &c. 

And before he be admitted to ſhew Cauſe againſt 
it, he ſhall produce a Certificate from the Plaintiff's 
Attorney in Court, That the Coſts are paid, or an Af. 
fidavit of the Tender and Refuſal. '' arr Lois 

And if upon Hearing the Plaintift does notappear, 
the Defendant (except the Cauſe was ſet down at his 
Requeſt ) ſhall be diſmiſſed with Coſts. 

If the Plaintiff procures the Cauſe to be ſet down 
for Hearing, and ſerves not the Defendant with a Sub- 
pena ad audiendam Fudicium; if the Defendant attend, 
and the Plaintiff does not proceed, or go on in: hear- 
ing the Cauſe, the Bill is ſometimes diſmiſſed; or 
however, the Plaintiff muſt pay the Coſts of the Day; 
for the Plaintiff is intended to be always ready and 
preſent in Court to proſecute the Suit; and the De- 
fendant might find the Cauſe in the Book or Paper of 
Quſes, and ſo had Reaſon enough to attend for his 
own Safety; Becauſe the Sabpena might be left with 
ſome of his Family, which 1s good Service, though he 
had no Notice of it. 57 15% | 

But if the Cauſe were procured to be ſet down by 
the Defendant himſelf, and the Complainant appears 
not, the Defendant ſhall take no Advantage thereof, 
except the Subpena to hear Judgment appears to have 
been ſerved; for otherwiſe the Complainant is in no 
Default. 44 2 | 7 | 

Where no Counſel appears for the Defendant at the 
Hearing, and Proceſs appears to have been ſer ved, the 
Anſwer of ſuch Defendant is to be read in Court be- 
fore the Decree be made, 


2 = 


Ok pearings, &c. 34 
By Order upon Conſent, the Parties may appear, Hearing 
anſwer, and go to Hearing gratis; and ſo they may 87s. 

do, if they pleaſe, without Order, ſave only ſor fo 

much as breaks in upon the common Courlſe of the 

Court, as Time for Publication, and the like, which 

cannot be altered by Conſent, without a ſpecial Or- 

der to that Purpoſe. Jide pag. 338. 

While the Regularity o Depalitions was depending Cot on irre- 
before a Maſter, and unexamined, the Cauſe was ſet gulzr ſetting 
down for Hearing, neither Party having procured a down a 
Report one Way or the other. The Court could not Caulc. 
proceed to hear the Cauſe, and was about to order 
the Party in Fault, (i. e. he that ſet down the Cauſe) 
to pay the other Colts of the Day: But his Counſel 
2 ＋ to pay 5 1. the other Side accepted it. 

About the Year 1636. four Cauſes were uſually ſet Cauſes in- 
down to be heard each Day; and where by Reaſon of creaſe. 
the Infection, Cauſes had been delayed a whole Term or 
more, yet ſix Cauſes only for each Day were ſet down 
forthe enſuing Term : Which of late Years have been 
increaſed to twenty or thirty Cauſes ſet down to be 
heard for each Day. bn 

By an Order of the 27th of February 1667. which Proofs aſter 
ſee in the Orders of e Parties are at Hearing. 

root, 


- 


their Peril to make their ful i. e. examine all 
their Witneſſes) before Publication: But if after 
Hearing, there be a Reference to a Maſter for ſtating 
an Account, or the like, and he ſhall find any parti- 
cular Points or Circumſtances needful to ground his 
Report upon, which are not fully proved, nor could 
properly be examined to before the Hearing, he ſhatl 
direct the Parties to draw Interrogatories to ſuch 
Points or Circumſtances only, and examine thereup- 
on in Court by the Examiners, it the Witneſſes be, or 
reſide within ten Miles of London; but if further off, 
and the Parties deſire it, he may direct a Commiſſion 
into the Country, which is to be made out by the Six 
Clerks; and Pablication {hall paſs thereupon accord- 
ing tothe Courſe of the Court in ſuch Caſes. 7 
And the common and uſual Way now 1s, not to Matters of 
examine to a Matter of Account * the Hearing, Account. 
but after, before a Maſter, if the Witneſſes be in 
Z 3 Town, 


Df Hearings, &c. 

Town, Oe. or if they are aer by 4 Cg mmiſſion 
to be directed by the Mader, an Order at bis 
being amd (as they call it) with a Compmulſion, tho 
by the faregoing Order, it ſeems he is always arm q 
to that Purpaſe. WAL 467 5. 

Matters of When i Truſt is conſeſſed by the Anſwer, there 

Truſt, G c. qeeds no further Hearing of the Cauſe; but a Rete- 

* rence is pteſently to be — the Accounts of the 

RY Truſt to be taken, aud ſtated by à Maſter. Vide awe 
pag. and Pol} of Reparrs, : 

The Court here _ Bill for Tythes, the Defendant did 

upon Hear- nog admit the Plaintiff's Title, but alledged an Ex- 

ing, will not tinguiſtunent hy Unity of Poſſeſſiou : And upon 
direct a Tri- Hearing, the Caprt would not dixeRt a Jral at Lan 
al at Law. if becauſe the Plaintiff had made no Proof of the Value 
no Damage of the Tythes, nor what Cattle had been depaſtured in 

3 * * lace where, &c. So as . _ a Pear 1 

| De. them, whereon to ground a Decree for untl, 1 

= nd * De the Verdict hould go for him: So Bal difinilsd, 
2 Hard. Rep. 4. inter Attorn Gen ann Strait. 

Defed of a „ Where Title to Dutchy Lands was ns in the Bill 

Grant of by Grant under the Great Seal; and yet by ſhewing 2 

Dutchy Grant under the Dutchy Seal at the Hearing, the De- 

Lands, ſup · fect was ſupplied. Fide Hard. 171. | 

plied at the If a Bill, ſetting forth a Deed of Settlement of 

Heariog. Lands in Truſt, is brought to compel the Truſtee to 

Wherea execute an Eſtate, &c. And in his Anſwer the Truſtee 

Deed _ ſays, He believes there is ſuch a Deed, as in the Bill 

— oo ee is ſet forth; yet upon the Hearing, the Plaintiff ſhall 

a "6 not read the Deed without proving it : For the Con- 

Plaintiff feſſion goes no further than what is ſet forth, and will 

prove it. not warrant the Reading of a Deed produced, tho 

| | i hath ſuch Clauſes in it. 2 Venter. 361. Paſ. 35 

Car. 2. | 

SeveralCoin- It ſeveral coincident Cauſes be brought to Hearing 

cident Cauſes at the ſame Time, a Decree may be againſt one, who is 

brought to -noParty to ſome of the Bills. — Caf. 234. Trin. 

Heating. 29 Car, 2 | r | 
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e Rebeariugs. | | 
Where either Party is not ſatisfied with che Order Rebesrings 

made upon the Hearing, he upon his Petition, ſhew- on Petition. 
ing ſome Cauſe for a Rehearing ſigned by two or more 
Counſel (one at leaſt of which muſt have been Coun- 
ſel in che Cauſe, or is of good Note in the Court) 
ſignitying, that they conceive there is good Cauſe for 


* chearing ; The Court will at any Time before the 
on - ſigned and inrolled, order the Cauſe to be 
rehear | | 


If the Cauſe was heard before the Lord Chancellor, To the Lord 
the Petition muſt be to him; and if before the Ma- Chancellor, 


ſter of the Rolls, then the Petition may be either to Ce. 


the Lord Chancellor, or to him; but tis uſually to 
the former. 


And note, I he Cauſe is commonly by the Order for Time ap- 

ehearing, appointed to be ſet down for a certain Day, pointed - 
on which it is to be reheard. 

And two Days at leaſt, before the Day appointed for Lord Chan- 
Rehearing, the Party appealing ſhall attend the Lord cellor to be 
Chancellor with a true Copy of the Order or Decree attended be- 
appealed from, and of the Petition, upon which the fore the Day» 

chearing was granted ; That ſo his Lordſhip may be 
appriſed of the Order and Decree, and of the Objecti- 
ons againſt the fame, Ord. Chan. 233. 

And whereas by an Order of the 12th of May 1686. 20 J. to be 
it was ordered, That no Rehearing or Appeal ſhould depoſited. 
be granted, except the Appellant ſhould depoſite 5 /. | 

in the Regiſter's Hands to recompence the other Par- 

ty in Coſts, if on ſuch Rehearing he ſhould not be re- 

heved. a later Order 101. was to be depoſited. 

and by a ſubſequent Order it is made 200. (4 

And if ſuch 201. be ſo depoſited, ſome convenient Time for de- 
Time before the Day of Rehearing, (as four or five poſitiog it. 
Days before) tis ſaid to be ſufficiem. . x 

And note, The Granting a Rehearing ſhall not any Not to ſtop 
way ftop or hinder any Proceedings on the Order or the Executi- 
Decree appealed from, without the ſpecial Order of on of a De- 
the Court: But that the Party in Poſſeſſion of the Oi- cree without 
der or Decree, ſhall be at. Liberty to proceed therein Order. 

38 if no Rehearing was granted. Ord. Chan. 208. 


2 4 An 
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Order forit An Order was obtained for a Rehearing, but ſome 
diſcharg'd, Oppoſition — afterwards made thereto, and that, 
and Part of and what was alledged for a Rehearing, being referr d 
che Money to a Maſter, on his Report the Order was diſcharged; 
Paid. And the Court ordered five Marks of the 10 l. depo- 
| fited in the Regiſter's Hands for the Rehearing, to be 
id to the Plaintiff, in whoſe Favour the Decree had 
n made, for his Charge of the ſeveral Motions 
and Attendances therein, {at 1 
Ko * note, This was before the Order for depoſiting 
Mn 
Cauſes of Where 7 in a Bill of Revivor omitted to 
Rebearing. pray Proceſs againſt one of the Defendants, yet ſeve- 


ral Motions being afterwards made in the Suit 11 his 
Name, and a Commiſſion executed in his Name, and 
then a decretal Order paſs ; This Omiſſion was held 
to be no Cauſe for a Rehearing, the Defendants hav- 
| ing made this Perſon a Party by the Proceedings; and 
all-baving ſubmitted to it, his Name muſt be uſed as 
| a Defendant to the End of the Cauſe. : 
| One exhibited his Bill for Diſcovery of Evidence, 
| and thereby made a Title to Lands, which the Eviden- 
| ces did concern. The Defendant alſo intitled himſelf 
| to the ſame Lands, and ſo juſtified Detaining the Evi- 
' 'dences for the maintaining of his own Title : Where- 
upon after Examination of Witneſſes on both Sides, 
the Matter on the Hearing appeared doubtful, by Rea- 
{on of a Repugnancy in 5 — and therefore 
the Court ordered the Plaintiff to bring an Action of 
Treſpaſs againſi the Defendant, and that the Defen- 
dant ſhould plead to the Freehold ; and thereupon I{- 
ſue ſhould be joined, and tried at the Bar of B. R. and 
and that he had the Verdict, ſhould have his Poſſeſſ- 
on eſtabliſhed in the Chancery, till the other could 
make out a better Title, Compt. Furiſd. 44 
fendent If the Defendant, or his Counſel do not appear at 
not appear- the Day of Hearing, then aſter the Bill is opened, and 
8 Affidavit made of the Service of Pioceſs to hear Judg: 
ment, the Cauſe is to go on; viz. To read the Defer- 
dants Anſwer at large, and obſerve what he denies, 
| 


14 


confſeſſeth, or doth not directly anſwer unto; and 
then to read the Plaintiff's Proofs: And the _ 
4+ 64 1 14 IT eee « 5 4 ing 
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falling out apparently ſor the Plaintiff, the Court Decree pro 
will decree the ſame accordingly. Ante 340. eser. 

But commonly it is in ſuch Caſes ſo decreed, with 
a Proviſo, vix. unleſs the Defendant ſhew good Cauſe On Proviſo. 


to the contrary, upon the Return of a d to ſhew 
Cauſe, Bl. 0 | 


If there be croſs Bills exhibited by each of the Par- Croſs Bills. 


ties for the ſame Cauſe, and both Suits be publiſhed, 
and ready for Hearing, that Party's Cauſe, that does 
not ſerve Proceſs, ſhall not be heard, unleſs the other 
Party alſo deſire it, 


— 


9 


eels, e 


Of Diſmiſſions, and Decrees; and of draw- 
ing up, enrolling, executing, exemplify- 
ing and reviving Decrees, 


iſmiſſiqn is a final Sentence pr Decree of the Diſmiſſion 
urt, quay the Plaintiff's Bill or Suit is defined. 
adjudged not fit for this Court to take Cogni- | 
zance of. | 

A Diſmiſſion is ſometimes for want of Service of Cauſcs of 
the Subpena; ſometimes on the Defendant's Anſwer Diſmiſſion. 
and Diſclaimer ; oftentimes on a Plea or Demurrer to 
the Bill, the Cauſes whereof ſee in Title Pleas and De- 
murrers ; as, for commencing and proceeding in a Suit 
at Common Law for the ſame Matter, pending a Suit 
in this Court, Cc. and where-ever any Plea or De- 
murrer is allowed, the Bill is generally diſmiſt. 

Alſo, it may be upon the Plaintiff's Ceaſing or For- In what 
bearing to proſecute his Suit here, or by his Doing Caſes. 
ſomewhat, which ſeems to make himſelf a Judge of 
ihe Matter in Queſtion ; or it may be upon his own 
Prayer, and often is upon Hearing of the Cauſe, i. e. 
where 1t appears that the Merits thereof are not pro- 
per for a Court of Equity. 

Diſmiſſion upon Hearing is ſometimes for Want of when upon 
Parties, ſometimes becauſe the Matter belongs to ano- Hearing the - 


ther Court to determine; as, to the Courts of Law, Cauſe. 


or 


\ 
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- or Eccleſiaſtical. Courts, or that the Conuzance there 
ol belongs to another Court of Equity, as the Univer- 
ſities and Cinque Ports, &c. or that the Matter in De- 
mand is below the Dignity of this Court, either in re- 

Q of its Value, as under 10 J. or in reſpect of its 
ature, being in it ſelf diſhoneſt, or accompanied 
with ſomething of Fraud, Corruption or eſſion, 
or an evil Tendency, as well as upon the Me- 
rits, or for Want of Equity in the Caufe. 


| If on Hear. Ita Diſmiſſion be decreed upon a full n. 


ing, and in- drawn up, and ſigned and inrol led, it may not be al- 
rolled, not to tered by any Motion or Order afterwards made for 
be altered by retaining the Cauſe; but only by a Bill of Review; 
. c Dor ſhall a new Bill be admitted but upon Affidavit 
* Bin or of new Matter, (as in the Caſe of a Bill of Review ) 
. ſpecial Order ot Court made thereupon. : 
Cextrs, If for But if the Diſmiſſion were for want of Profecuti- 
want of Pro- on, and not on the Merits of the Cauſe, then ſome- 
ſecution, &. times on Motion, and Excuſe of the Delay of Pro- 
ceeding, and on Paying Coſts, the Plaintiff's Bill by 
ſpecial Order is retain d, or he has Leave given him to 
exhibit a new One: The Doing of which is merely 
at the Diſcretion of the Court. n 
Coſts ſpared, Alfo probable Cauſe of Suit will ordinarily weigh 
on probable with the Court, and induce 'em to ſpare Colts, where 
Cauſe of Suit the Plaintiff is diſmiſs d on the Hearing, 2 
Or Cauſe A Cauſe being ended by Agreement or Arbitration 
ended. or the like. Leave was given to the Plaintiff to diſ- 
mifs his own Bill without Coſts. p 
Or Feme Sole And ſo where a Feme Sole was Plaintiff, and ſhe 
married. married before any Witneſſes examined: Sed guere, 
* thereby ſhe may take Advantage from her own 


| A 
Coſts paid on But if the Diſmiſſion be on the Hearing, and there 
Hearing, or appears no ſuch probable Cauſe, Cc. the Plaintiff ordi- 
on Diſclai- narily pays full Colts, to be taxed by a Maſter. 
te Plea or And if the Diſmiſſion be upon a Diſclaimer, Plea 
murrer. 8 , the Plaintiff is to pay ſeven Nobles 
ofts. | 
On Plaiatiff Alſo if the Plaintiff diſmiſs his own Bill, or the De- 
diſmiſſing bis fendant diſmiſs it for Want of Proſecution, the Plain- 
own Bill, Fe. tiff muſt by the late Statute, 4 Anne, for Amendment of 
the Lam, pay full Coſts, to be taxed by a — , 
* a 
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And 's ſaid, That Leave for the Plgintiff to diſ- Or, want of 

a on own Bil, un be had either on Petition, or Profecution, 
ter ab 


t ordina rjly vo Diſmiſſian, ar Retain- 
(hon, will be granted upon à bare Pe- 
ritign on 


And ge there are ſeveral Defendants Who de: Several Cofts 
the 25 Nau. þ e. vy ſever 4515 Coſts to . 
mut 5 y them ſeyerall v. Defend 
d where ſeveral D pendants are wy, with Pro- 
s toanſwer, and the Planrg Ken not file 2 = 
2 them in Time, the y may be d "2d the Co 
ith Colts; and ſo may any ſeryed with Proceſs, tho 
he be not made a Defendant in the Bill, 
Where the Plaintiff For yg his Suit or Proſe- Suit diſcon- 
080 wer 0 e Terms aftey that wherein the Defen- cinucd after 
5 Too (the 5 7 certifying the Anſwer. 
i Cauſe may be diſmiled of Caurſe upon 
(ney 


If the Plaintiff delays Replying till the third Term, gefore 1 
or fp long that there is Reaſon ig think that he af- cation. un 

Pelay, the Court will, upan Certificate and Mq- 
tion, order him to ſpeed his Proceedings, or that his 
"Bo be diſmiſs d. 

the Plaintiff replies ſoon after he Anſwer Afeer Repli- 
a Diſmiſſoy is not to be mav d for till four cation. 
2 after the Replication put in; and allo in Cale 
there myo been no n after the Replication, 
either by. Motions, K erences, Examination of 
/itneſſes, or the like. 
After Appearance, and before Anſwer, or after An- -Nor-rfter 
ſwer pi before the he Vario re examined Wines, Witacovem. 
intiff ma A 0 urſe, on 1 * amin'd : 
8 00 Leave to di BIS his on Bill with Colts: 
Witneſſes examined, it is not to be prayed —.— 
12 upon ſpecial Cauſe ſhewn, 1 Chan. Caſ. 40. 

[ſo after a Decree to account, and the Plaintiff to Or a Decree 
pay, Sc. or ſuch like, the Court will not ſuffer him to account, 
to diſmiſs his own Bill, 1 Ce. 

A Diſmiſſion is not to be mov d for by the Defen- Not till after 

dant upon the Matter of the Plaintiff's Bill, before a Plea, Anſwer 

Decadent Plea, or Anſwer, be put in thereto by the or D<murrer. 
endant. 


If 
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FPuiatiff dif If the Plaintiff diſavows or diſowns the Suit, the 
avows. Bill ſhall be diſmiſs'd without Coſts againſt him up. 
on Notice of the Motion to the Defendant, if he ſhew 


no Cauſe to the contrary. 
Diſmiſſion The Plaintiff may either come into Court, and diſa- 
thereupon, vow the Suit, or by Warrant to Counſel under Hand 
how made. and Seal, diſown and diſclaim it, as K 
without his Order or Privity, or againſt his Order, 
tho with his Privity; and may impower ſome Coun- 
{el to move and conſent that the Bill be diſmiſs d. 


By Warrant And in caſe ſuch Warrant, the Court orders it to 


filed in be filed in Court; and in ſuch Caſes, if there be more 


Court. Plaintiffs than one, the Bill will be diſmiſs d only as 


to him, who diſavows the Suit. 

The Abuſe If without the Plaintiff's Privity a Bill be diſmiſsd 
uniſh'd if as of his own Prayer, Cc. The Court on Complaint, 
miſt with- Cc. will not only retain the Bill, but will order the 

or Abuſe to be examined into, and puniſh it. 
ar at Lay, When, by Order of this Court, Proceedings are had 
in Equi at Law as to try an Iſſue, or the like, the Party ſhall 
_ have his Coſts at Law allowed, as well as his Coſts in 
this Court. 4 | 
Coſts at Law, But upon Diſmiſſion of a Bill here, whilſt the De- 


refuſed, fendant proſecuted at Law upon a Bond, this Court 


refuſed to give him his Coſts at Law, becauſe he ſhould 
recover them there. 

Full Coſts Lis faid, upon a Diſmiſſion with full Coſts, you 
rax'd, &. are to get them tax d by a Maſter, to whom the Taxati- 
Subpans on is referred, and to have his Report therein; and 
thereupon. then without Confirmation of his Report, you have 
5 a Subpena for them, upon which, if they be not paid, 
you then have Proceſs of Contempt, as in other Caſes. 
No Retainer Where a Bill is 7 diſmiſsd of Courſe, or by 
till Cerrifi- Order, for Want of Proſecution, no Motion will be 
care of Coſts admitted for retaining it without a Certificate from 
paid. the Defendant's Clerk in Court, That the Cofts of the 
Diſmiſſion are paid, to the End unneceſſary Charges 
to the Parties, by ſeveral Motions for one and the ſame 

| Matter, may be avoided. Ord, Chan. 1 


Reraineron But though a Bill be diſmiſs'd, for ain the Plain» 


paying Coſts tiff alſo proceeds at Law; yet if afterwards he chooſe to 
« Law, &c. proceed here, and apply himſelf in Time, and — be a 
Sa at ter 
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Matter properly cogoizable here, the Court will or- 
dinarily — — paying the Defendant his Coſts at Law, 
and of the Diſmiſſion here, retain his Bill. 

'Tis faid, No Diſmiſſion, or Retainer after a Diſ- Not on Pe. 
miſſion, will be granted upon a bare Petition only; en only. 
i e. without Motion; and in the Caſe of Retainers, 

a Certificate of Colts paid, 1 Jo's: "OE 

A Cauſe may be diſmiſs d, jor Vexation, by reaſon Cauſes of 
of a double Proceeding ;. as if the Complainant firſt Diſmiſſion, 
brings an Action at Law, and then his Bill here for the ** Lf 
fame. Thing: (in Effect) He bas Election either to "7 

here, (his Proceedings at Law not being ſtay d 
Order or Injunction) or to go on at Law, and be 
diſmiſs d here, (with Coſts to the Defendant:) But vexation. 
he will not be ſuffered to proceed in both, if the De- | 
fendant move the Court. herein, | | e 

But though the Bill be ſo diſmiſs d, yet he may af- 
terwards get 1t retain d here on his Paying Coſts, &c. 


If the Plaintiff Pendente lite, in this Court enters Judge in his 
into the Lands in Queſtion, ,or. does any ſuch like own Cauſe. 
Thing; he (hall be diſmiſgd for ſo much, becauſe he 
thereby in ſome ſort takes upon himſelf to be Judge 
in his own, Cauſe, and renounces the Judgment of 
the Court: But for the other Matters in his Bill, (if 
any) he may proceed. 5 * ö 

A School-maſter was diſmiſs'd, who ſued here for A School- 
his Sal lary, & c. becauſe he could not make out that maſter diſ- 
he was duly choſen, Cc. as a Truſt directed: But in miſe d, be. 
Regard, that under the Notion and Suppoſition of his cue not 
being Maſter of the Charity-School, he had taught duly choſen. 
four Years gratis, near the Place, where the other Ma. 
ſter taught, and ſo might be ſuppos d to eaſe him, and « 
that the Plaintiff had alſo lately been in Priſon, and was | 
poor, the Court ſpared Colts againſt him: But ſaid, Coſts ſpareds 
f he came again by Rehearing, Cc. he ſhould ſmart. 

A Bill was to be relieved againſt an Action for Rent; After » De- 
and at the Hearing of the Cauſe, it was decreed to — — 
account, and that the Plaintiff ſhould pay what was — 2 * 
due to the Defendant on Account; and the Account his Bill. 
was ſtated by a Maſter : Then the Plaintiff moved to 
diſmiſs his Bill, paying what Coſts the Court would 
aſſeſs, Which was oppoſed ; for that the Judgment — 

| the 


* .. 
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the Cob being giren, the Phintiff ought not to a 
ae Gare, and he 12 * it. — 5 
1 teme 


iutrodulio, that Raste was * in this Caſe, us wx $7 
bern in 6ther Cafes. Yule — Cafe 40. ine Cal 
bert and Huis, Hill. 1 


centre! Bill Certiorari Bill was —— in Cha to wende 
to remove 1 à Cauſe out of dalle da, his Witteſſes be 
Cat dif ing out of the Juri ndl the Bill being for an 


Acctunt hete 415 touchitic ties Matters, a Procedes- 
Ho was detiied © and tr Heng the Cauſe was Gif. 
rn Ne din of this Couft. 1 Chap. 000 SY. inter Rich 
Bin difafifga A Bill ** Gilmiſsd in {& Sentence Was giveth 
by Senrence 4gaihlt the Plaimiff in the C — Dennis t u 
given in Den- Seizure, Cc. 1 Chan. Caf. 237. Miter Blue and Hag 
mark, fuld, &c. Mich. 26 Car; 2. 

Dimon la dit of aby Diftanſi6h, Which was not tpoh 
pleaded eo Hearing of the Cauſe; if any new Bill be irfegulath 
new Bill. ught, the Diſunifſion is to be pleaded : And after 
deketence and Report of the Contents of both Suits, 
and Conſideration of the Cauſe of the former Diſmil- 
[7 the Court is to rule and order 9 ot 

' Difiniſſion of the new Bill, actording to Juſtice, and 

Dich cp d and procur d 
iſmiſſions are generally pray upon 
Motion, and had et Dethitiet to the * 
ot on the Merits of the Cauſe at the Heiting ; 
nat *** Exatination of Witneſſes before: the Tay 
ing; But n a Diſcotitintate of Proſecution by 
oli! and Order of C they may. | 

re the Plaintiff e e his Profecition af 
zve anſwered above the Space 


Diſcontinu- 
ance of Pro- ter zl the Defendants 
ſecution. of three Terms, the Caufe Sto be diſmiſsd of court: 
| after Rules given for that Putpoſe: But after a Repl- 
cition put in, it cannot be diftnifs'd (of Coutſe) with 

out an Order upon Motion, 
„ n Where a Caufe is diſmiſrd upon a full Hearing 


Feering. tecorded, and certified by the Lord Chancellor, it 

cannot be again retain'd, or a new Bill admitted, 'but 

New Matter. D is new Matters of which Affida vit mul 
e. 


— 


Where 


| 
| 
] 


—_——— 3 
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Where die Bill is 15 of Courſe or by No Motion 

Order, no Motion will be heard to retain it, until for Claimer | 
theCofts aſſeſſed upon the Diſmiſnon be paid, and cer- till Cots  ÞF 
tified from the Attorney on the other fide, chat it is Paid. 2 


But touching the Cauſes of DiſmiMon or Retainer, Diſcretions- 
this Court exerciſes a diſcretionary Power therein, and ry Power of 
will retain ot diſmiſo it, as they ſee Cauſe. Sce Cory's che Court. 
hep. 345 43s 74, 76, 110, &c. | 


' Touching Deerees, obſerve. ; 


A Desree is a final Sentence or Order of Court de- A Decree 
termining the Right of Matters in Queſtion, accord defined. 
ing to Equity, and ordering the Parties accordingly, - 
and is pronounced by the Lord Chancellor or Keeper, How made, | 
or Maſter of the Rolls, of which Notes or Minutes being — mes | 
ken dy the the Regiſter, it is afterwards drawn up in x 
ferm in Engliſh, and afterwards ſigned and enrolled 
in Lain | 1 

And until fuch Deeretal, Order or Decree is ſo Not final: till 
drawn up and ſigned and enrolled as aforeſaid, it has ſigned and 
onlythe Force of an Interlocutory Order, and is enrolled. 
not final, but may be altered upon a Rehearing or 
ſometime upon a Motion, oats. 1 ad peo 

hut the Orders in Chan. p.213- Minutes of Decrees Minutes 
and Orders pronounced in Court are to be read there, thereof to be 
that all may take Notice and ſpeak to the teſtifying rend, G-. 
of them, if there be Oceaſion; and no Petition ot | 
Motion is afterwards to be made of — Orders not 
agreeing with the Minutes, unleſs the Minutes hare 
W altered after reading them, or the Regiſter ſhall 
without Conſent not purſue them. | a 
No Decree or Diſmiſſion ſhall be preſented to the To be ſigned 
Lord Chancellor or Maſter of the Rolls to be ſigned; by the Six 
till it be ſigned by the Six Clerk in the Cauſe, or his Cleck and 
Deputy; and no Decree, vc. is to be ſigned by the Chancellor, 
Regiſter without the Six Clerk's Hand thereto. Yide 

Chan. 56, 14% ; | 

And if any Decree, Diſmiſſion or In unction be made Or Judge, Ce. 

or granted by any of the Judges ſitting in Chancery, it and Chancel- 


ö 
| 
| 
| 


muſt be u by them, or ſuch of them, as ſhall make lor before 
ſame, and aſter by the Lord Chancettor entted. 
ore 


or grant 


„ 
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Ok Dectees and Dilmiſſions. 
before it be entred with the Regiſter. Vide Ord, Chin, | 


No Decrecs, Ns Bills, Privy Seals, Commiſſions, Cc. Decreer, 
Diimiſſious  Djſmziſſions, Injunctions or Records whatſoever, ſhall 
or other Re. from hence forth be carried to be engroſſed, enrolled, 
cords, ro be, copied or otherwiſe uſed by any of the Under-Clerks 
"he 05 2 to their Chambers, or elſewhere out of the Six Clerks 
Clerksto Office or Lodgings there. And when, and ſo ſoon any 
their Cham Clerk ſhall have engroſſed, enrolled, copyed or uſed 
ders, or out of any ſuch Warrants, Pleadings, Commiſſions, Decrees, 
the Office, Diſmiſſions, or other Record in the ſaid Office, he ſhall 
&c. bring the Original thereof preſently back to his Maſter, 

or to ſuch of the Six Clerk, to whom the Cuſtody of 

the ſame doth orſhall belong, for the more ſaſe keep- 

ing or diſpoſing thereof. Ord. Chanc. 5% MIS 

Records, G And that within one Term after any Cauſe ſhall be 
to be deliver: determined by Decree or Diſmiſſion, every Clerk that 
ed to the pro- ſhall have any Decree or Diſmiſſion, or any other Re- 
per 6 Clerk cord touching the Cauſe in his Cuſtody, ſhall deliver 


within one the ſame to that Six Clerk, to whom it ſhall belong to 
Term after 


the Couſe de. keep the N ſuch his Deputy as aforelaid, 


according to ent Uſage. | 1 
ee But byan Order of the 5th of Fanuary 1035. which 
fee in the Orders of Chan. e Unde;-Clerk 


may bring over from the Six Clerk: ce to the Chapel 
ol the Rolls any Decree or Diſmiſſion, after the ſame are 
Parchmene ſigned to be ſeen by the Uſher of the Court, or his 
allowed for Deputy only, that ſo he may judge what Parchment 
the larolling. is neceſſary to be allowed for the inrolling thereof 
Decree ſign- And, note, every Decree, Cc. muſt before Inroll- 
ed. ment, be ſigned as aforeſaid... 
When ſigned Decrees and Diſmiſſions made or granted at the 
by the Maſter Rolls, or at Weſtminſter, on ſuch Days as the Lord 
of the Noth, Chancellor is not preſent, being drawn up, are fir 
8 nor do be ſigned by the Maſter of the Rolls, or the judge 
—— that fate at the Hearing of the Cauſe, and then pre- 
—— ſented to the Lord Chancellor, to be by him hkewil: 

* ſigned; which done they may be enrolled. 


' Decrees and And by the Orders in Chancery, pag. 142, 143 
Diſmiſſions That all Decrees and Diſmi ſſions pronounced up- 


how drawn on Hearing the Cauſe in this Court be drawn up, 
up and Fgn-d ſigned and inrolled before the firſt Day after the next 
and enicll'd. Afichaelmas or Eaſter Term, after the ſame ſhall be fo 


pro- 


re = 
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without ſpecial Leave of the Court. 


pronounced reſpectively, and not at any Time after, 


When the Party is committed, or brought in by a A Parry co 
ny pe at Arms for a Breach of a 1 he is Lo _— _ 
to be enlarged, until he hath performed the Decree in — hot 
all 5 that are to be preſently done, and given 0 be enlargs 
Security by Recognizance with Sureties, as the Court ed till he 
ſhall order to perform the other Parts of the Decree hah per- 
(if any be to be performed) at future Days and Times formed it, or 
appointed by the Decree | | given Secuti- 

No Decree or Diſmiſſion ſhall be preſented by the . 
Regiſter of this Court, or his Deputy, or ony other, No Decree or 
to the Lord Chancellor, Lord Keeper, or Maſter of ys 7 
the Rolls, to be ſigned, before it be ſigned by that 8.9 


Six Clerk, to whom it belongeth; of his proper Hand- before it mall 


writing, or by his Deputy in his Abſence. 
10 4 the Decrees and Diſmiſſions of this — — he 
Court may be eaſily found upon Search, the Six Clerks ger, 


and Diſmiſſions, which have been made and ſigned by to keep # 
the Lord Chancellor ſince the Nine and Twentieth publick Book 
day of May laſt, and which ſhall be made and ſo ſign- for the en- 
ed in this Court: And to that End the Regiſter ſhall tring of De- 
at the 1 every Term deliver to one of the 2 
Six Clerks a Lift of all the Decrees and Diſmiſſions iſmithons. 
ſigned by the Lord Chancellor the Term and Vacation 
befare. Vide Ord. Chan. 143. 

And all Decrees and Dimiſſion ought to be drawn Decrees, Fe. 


up as ſhort as may be with Convenience, and not to to be drawn 


recite the Pleadings largely, but (only) the Sum of up briefly. 
them briefly. ' Regiſters to 


and drawing up of Decrees, and eſpecially in Matters penning of 
of Difficulty and Weight. | Decrees. 
And therefore by ancient Order, when the Regi- Regiſter to 
ſters are to preſent any Decrees to the Lord Chancellor inform che of 
to be ſigned by him, they ought toacquaint him which. — 
are Decrees of Weight, that ſo they may be read and Wes, 2 
reviewed before his Lordſhip ſign them. „ m_ fgn'd 
The Decree or Decretal Order being drawn up in nd inrolled, 


Form by one of the Regiſters, according to the Mi- not to be als 


nutes, and the Pleadings and Proceedings in the Cauſe, tered, &. 


And the Regiſters are to be careful in the penning be careful in 


} 
| 
; 
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(Pad, the Directions poſtea 359.) and afterwards ſigned upon Mot on | 
| K 4 | 


as or Order, 
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are to keep 2 publick Book for the entring all Decrces The 6 Clerks | 
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_ daat. 


A Decree not 
to be explain- 
ed by origi- 


nal Bill, 


Ot Decrees, 8&c, 
as aforeſaid, and enrolled of Record, may not be re- 
verſed, altered, or explained upon any Motion, or 


by any Order. | 3 
But by Bill But the Party, if he has good Cauſe, is put to his 
of Review. Bill of Review, which is not admitted but by ſpecial 
| Order upon good Cauſe ſhewn ; it being convenient 
both with reſpe& to the Dignity of the Court, and 
the Eaſe and Benefit of the Parties, at ft Finis Li- 
tium. | 
Except in Though after Inrollment a Decree cannot ordinari- 
Caſe of ly be altered, but by Bill of Review, yet in caſe of 
Counting. Miſcaſting or Miſcounting, where the Matters demon- 
ſtratively appear from the Decree it ſelf to be miſta- 
—4 it may be explained and reconciled by Or- 
er. SIRE , A 
Not of Miſ-. Where it is to be noted, that by Miſcafing isnot 
valuing. to bt underſtood a Miſvaluing, but only a Miſtake in 
the Auditing or Numbring. | 
Matters of After a decretal Order is pronounced, a Matter of Ac- 
— count and ſuch like, which are neceſſary to perfect 
; . — the Decree, may be, and commonly are examined and 
Pt ſettled before a Maſter; but nothing can be examin d, 
Cc. which is againſt the Foundation of the De- 
., cree. | rr | | 
—_— in- And 'tis ſaid, If an Account be decrreed, and then 
15 rp the Decree is inrolled, and then'the Report of the Ac- 
25 * count is confirm'd, there ought in Strictneſs to be a 
ſecond Inrollment of the whole Report. 
N But on Petition this is often diſpenſed with, and 
2 = a the Plaintiff is allowed to take out a Writ of Execu- 
. tion of the whole, without ſuch ſecond Indictment. 
Decree for A Decree is ſometimes made for the Defendant, 
che Defen- when the Equity appears to be with him; and this 


is better than to admit a croſs Bill to be put in by 
him, and going to new Proofs after Publication in 
the firſt Cauſe. | | 
An Original Bill is not to be admitted to explain a 
Decree upon a Fact precedent. 1 Chan. Caſes 45. 
Nor can a Decree be croſſed, altered or explained 
upon a bare Petition only, but it may be thereb 


Nor by a Pe- ſtayed a while, till it can be moved in Court. 


tition. = 


* 


157 bide 2. 
4 A One 


Ok Decrees, &e. | 
One Defendant pleaded Outlawry th the Plaintiff, 
and another Defendant anſwered, and à Decree was 
againſt him; afterwards the Defendant, who pleaded 
the Outlawry, rien obey Original Bill tò ſet aſide this 
Decree; and it was done, he having a Title paramount 
to the fotmer Plaintiffs. 1 Chan. Caſes 3. . 
Where a Decree is Temporary, or for ſpecial Ends, 
an Original Bill lies to ſhew that the Purpoſes of the 
: ee are ſatisfied, and to put a Period to it. 1 Chan. 
afes 251. r 2 
Where after a Decree an Original Bill is become 
neceſſary, as in caſe the Decree be of 23 or 30 Years 
ge; or that the Party neglecting to procure a 
Stay Proceedings at Law, is ouſted” of his Poſſeſ- 
ſion by Judgment there, in ſuch caſe, the former De- 
cree may be ſet forth às Evidence: But the Court will 
not Dectee the ſame Thing merely upon the Foot o 
that Decree, but will examine the Grounds and Rea- 
ſons' of x" Decree, e te they make anew one. 2 Chan, 
All Original Parties to the Suit, or thoſe that are 
made Parties thereto by Proceſs, Sc. or to the De- 
cree, being of full Age, Compos Mentis, &c. and ſuch 


4 claim under them, pendente Lite, are regularly bound 


by the Decree. | N 279 
But any that bona fide came to be intereſted in the 
Matter in Queſtion by Conveyance from the Defen- 


dant before the Bill exhibited, and is not made a Par- 


pe Suit, either by the Bill or by Order, is not 


And therefore Purchaſers, that come in bona fide by 
Conveyance, before the Bill exhibited, and are no 
Parties either by the Bill or by Order, are not bound 
by the Decree. oe © | e e- dag 
Where one comes in, pendente lite, and while the 
Suit is in full Proſecution, 1 7 without any Co- 
lour of Allowance, or Privity o 
gularly the Decree bindeth. 
But if there were any Intermiſſion of the Suit, or 
the Court were made acquainted with the Convey- 


ance, there the Court will give order upon the ſpecial 
Matter according to Juſtice and Equity, 


the Court, there te- 


355 
Original Bill 
where 2 De- 
fendants and 
a Decree a. 
gainſt oae. 


Original Bill 
lies on a 
Temporary 
Decree, Ge. 
Where on Oa 
riginal Bill 
neceſſary f. 
ter a Decree, 
ſuch Decree. 
may be ſer 
forth as Evr- 
dence. 


: { : 


in what Caſes 
a Decree 


ihall bind. 
Or not. 


«14 


Vide pe 357. 


7 Aa 2 parties 


1 — * ge- Siven upon Matter of Equity ariſing before ſuch later 


336 | Dl Decrees, dec. 
parties not ſerved with Proceſs ad auliendam Jai. 
cium ate not bound by the Decree, unleſs they ap- 
—pear gratis at the Hearing. _ Sd 
Not the legal A Decree does not bind (or rather alter) the legal 
Jatercſt of Intereſt of the Eſtate, & c. but it binds the Perſan, who 
the Eſtate, may by Dectee be ordered to convey and aſſure the 
bat che Per- Intereſt; and if he refuſes to obey the Decree, the 
= — Pot. Court will impriſon him, until he conform. . 
| 2 7 the And it ſo far affects the Right or Title both to Lands 
| and Goods, that the Court by Sequeſtration and In- 
junction doth diſpoſe of the Poſſeſſion to ſuch Party, 
whoſe Right in Conſcience it has judged the ſame to be. 
Decrees not Decrees upon Suits brought after Judgment ſhall 
to make void contain no Words to make void or weaken the Judg- 
or weaken ment, but ſhall only corteR the corrupt Conſcience 
Judgments at of the Party, and rate him to make Reſtitution, or to 
Law, Nr 8 er Acts according to the Fquity of the 
| E. | 
When to be is ſaid, Where a Decree concerns Lands, even ſo 
entred in the low as Leaſes or Terms for Years, it muſt be entred in 
Regiſter's the Regiſter's Docquet-Book within ſix Months after it 
Docquet= is pronounced, or elſe it ſhall not prejudice Purchaſers, 
Book. | And tis faid, He that purchaſeth after a. Bill er- 
+. hibited here F the Vendor, doth it at his own 
Peril. 2 Chan. Caſes 223. 8 ET 10 
' Decree. to When a Decree is to forecloſe, the Court will in 
forecloſe, Caſes of Neceſſity, enlarge the Time for the Perfor- 
Time enlarg- mance thereof in 3 of the Money. though the 
ed for Pay- Decree be ſigned and enrolled, 1 Chan. Caf. 64. _ 
ment, Cc. And it was ſaid in Court, If after a Decree of Fore- 
cloſe, the Party (neglecting the Execution thereof) 
has Recourſe to the Defendant's Perſon, it opens the 
Decree again. ' But the Maſter of the Rolls — to 
think it might be done with Leave of the Court, with- 
out producing that Effect. ado oo 
No Decree is ordinarily to be made upon Pretence 
Decree not of Equity againf the expreſs Proviſion of an Act of 
to be againſt Parliament. 05 1 1. 
= _—_— But if the general Conſtruction of an Act hath for a 
AQ of Þ l. Time gone one Way, which afterwards by a later 
| of nar” Judgment hath been controlled, there Relief has been 


neral ConſtcuRtion has been concordant. 


| 2 „ Judg- 
” F « = 7 3 . p 
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Decree con- 


teſted by one, 


neither Party! none of tHe" 
nor Privy. 1 N 


2115 : $% 4 + | 


22220 


9 » 
er 


Decree was 
ſigned and 
de fesſanced. 


c 
ai: malen. 
Where the 
ZBieneſit of 3 


Chancellor diſliked the Parc 


Ot Dectoosz dee. 

to the King, and ſo to delay, let the Order ſtand. ; 
Whefe 4 Parith' was ſued,” Four moved to defend, 

and a Decree againſt them; one- who claimed under 
| Föhr, conteſts the .Decree, ' and twas 

aid, That though he was no Party not Privy, yet 
he may have a Bill of Review, becauſe he was griev d 
by the Dectee. 1 Chan. Caſes, 2/2. Brown againR Ver- 


In a Suit by Barns againſt Cunning and ae 


. whereby it oppeard the Benefit of a Decree, was al- 
defe 


ſign'd and defeaſanced for A f of Money: Ihe 


aſing of Dectees, and 
faid, He Was mad, that would do 1t. Vet if the Plain- 
tiff had it, he would not avoid it, but made the Que- 
ſtion to be, Whether that the Aſſignment of a Decrce 


was not a"cotliteral and ſupplemental Security, and 
vot an vrigrnal Security, and ſo took it to be. 1 Chan, 
ee eee ee ee 


N in Michael mas. Term, that 


Mr. Attorney moved, That a Decree ptrobounced 
9 5 Thi Defendant Would ac- 


c—count; ſince which the Defendant was dead, might be 


| Aliter in che 


Caſe of an 
Adminiſtra- 
tor. 


F cehrolled. Lord Chancellor ſaid, What good will that 
do you, when tis but to account. Mr. Attorney ſaid, 

the Deere was not only to account, but for Payment 
bol certain Sums. Lord Chancellor reply d, It hath 


been done, and is fo at Law; If Judgment is pronoun- 
ced, it halt be entred, though the Party die; let it 
be lo now. 2 Chan. Caſ. 227. Anonymus. . © © | 


* 


But it was/ordered other vile in the Cafe of an Ad- 


. miniſtrator' of a Mortgager; whete upon an Account 


the Maſter certified the Mortgagee over-paid 280 /. 


 which-was tow due to Thomas the Adminiſtrator, and 


which'he offered to àcquit upon an Aſſignttiellt of the 


Term to him, his Executors and Adminiſtrators, which 


was decreed by Conſent before Inrollment. Thomas 
dieth, and his Wife took Adminiſtration to, him, and 
then it was moved that the Decree” might be inrol- 
led, but it was oppoſed, becauſe Thomas had Right 
but as Adminiſtrator to George, which the Wife of 
Thomas cannot have as Adminiſtratrix to Thoma; and 
the Lord Chancellor denied the Inrollment, for that 


the Title of Thomas as Adminiſtrator is gone, Oc. 
2 Chan, Caſ, 248, an 


In 
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In the Caſe, Nanny againſt Martin, 1 Chan. Caſ. 27. Decree made 
it appears, That if a Biron and Feme have a Decree for Baron and 
for Money in Right of the Feme, and the Baron dies, F<me, and 
the Wife, and not the Executor of the Husband, ſhall Bron dies. 
3 . | | : | | 
kf ar by verbal Agreement is no Stay to the Bar by verbal 
Execution of a Decree. 2 Chan. Caſ. inter Watkelin & 3 
Walthall, Mich. 31 Car. 2. no Stay. 
That no Decree can be made againſt a Man's An- Where no 
ſwer upon the Proof of one Witneſs, in the Earl of Decree if but 
Bath and Mountague s Caſe. 3 Chan. Caſ. 1 23. one Witneſs. 


Direction: for drawing Decrees. 


Though Decrees in Equity are to be enrolled in Directions 
Latin, yet they are firſt to be drawn up in Engliſh; for drawing 
and in drawing up the ſame, the following Directi- a Decree. 
ons may be obſerv d, wherein reciting the Bill, An- 

ſwer, Oc. briefly, you begin thus, viz. 


.1 Inter A. B. Gr. Quer, & C. D. & af Defendentes. 


Whereas heretofore (that is to ſay) in the Term of Bill recited. 
St. Hillary in the Year, Cc. A. B. and T. B. Gentle- 

men, Complainants, did exhibit, their Bill of Com- 

plaint into this High and Honourable Court of Chan- 

cery againſt C. D. and others, Defendants, thereby ſet- 

ting forth, That, Cc. (reciting the Bill briefly.) 


Andi note, both Plaintifts and Defendants muſt have Note. 
the ſame Titles in the Decrees, as they have in the Bill; 
as if the Plaintiff was Executor or Adminiſtrator, the 
Decree muſt be accordingly, vis. As Executor of the 
laſt Will and Teſtament of D. E. or, Adminiſtrator of the 
Goods and Chattels, Rights and Credits of D. E &c. or 
otherwiſe, as the Cale is. b 

The Subſtance of the Bill being, Fexited, ſay, For Prayer of 
Remedy whereof, or for Relief wherein, and to have Relief. 
a Diſcoyery of,&c. (ſet ont of hat). The Complainant 

humbly prayed the Aid and Aſſiſtance of this Honou- 
table Court, and Proceſs of Subprna to be awarded a- 

gainſt the ſaid Defendants to appear in this Court and 

anſwer the Premiſſes. * being granted, and = 
| a 4 2 


! 
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ted. 
lafant's An- 


Anſwer reci- 


ſwer. 


Directions koꝛ dꝛawing Detrees. 


Defendants therewith ſerved, they appeared accord.- 
ingly, and anſwered the faid Bill, Sc. (reciting the 


_ Subſtance of the Anſwer, as to what is thereby con- 


felled, avoided, or denied. 8 | 
And if the Defendant be a Minor, ſay, The ſaid 


Defendant being a Afinor, anſwered: by his Guardian 
in that Behalf aſſigned, and thereby confeſſed or _ 


Cc. (as the Caſe it) which Anſwer being recited 
there be more Defendants, then ſay, And the ſaid De- 


Replication, 
RejoinJer. 


Depoſitions. 
Croſs Bill 


Cc. wide in. 
fra, Orders 
of Court. 


Hesring of 


Docres. 


Report. 


Orders, if any) as by the ſaid Bills, Anſwers 


fendant 7. B. by his Anſwer to the ſaid Bill, ſaid, ec. 
(ſetting forth the Subſtance of all the Anſwers.) - 
To which faid Anſwer (or Anſwers) the Com- 
E replied, and the Defendants rejoined, and 
o the Parties being at Iſſue, divers Witneſſes were 
examined in the Cauſe, and their Depofi duely 
taken and publiſhed according to the uſual Courſe of 
this Court. (And if there were croſs Cauſes, and there- 
in ſuch Order made, ſay, And by an Order of this 
Court of the.... Day of... , . . laſt, the Depoſe 
tions taken in this Cauſe, wherein the now Defendant 
C D. was Complainant, were to be read at the Hear- 
ing of this Cauſe, Cc. (and ſo recite the other N 
cations, Depolitions of Witneſſes and other Procecd- 
ings remaining upon Record in this honourable Coun, 
may more at large appear: And this Cauſe ſo ſtand- 
ing in this Court the . , .. . Day of .. . . . laſt paſt, 
was by this Court appointed for the Hearing thereof; 
on which Day the ſame coming on to be heard and 
debated acccorfingly in the Preſence of Council 
learned on both Sides, the Subſtance of the Com- 


plainant's Bill, and the Defendants Anſwers (and of 
the croſs Bill, g.) appeared to be as the fame are 


herein before recited and ſet forth: Whereupon, and 
npon Debate of the whole Matter, and hearing what 
could be alledged on all Sides, this Court did think 
fir and doth accordingly order and decree, That, 


AN. 
Bat if a Maſter has made a Report in the Cauſe, then 
in its proper Place ſay, In Purſuance of which Order 


"the ſaid Sir K. H. one of the Maſters of this Court, 
made his Report unto this Court, in the Words ſol- 
lowing, vis. Dat 31 May, 1713. iner A. B. &c. 


reciting 


Directions fo2 dzawing Decrees. 


on Motion of the Defendant's (ox Plaintiff's) Coun- 


reciting the Report verbatim. And if there be 4 Motion Motion to 2 
10 * the Report, then ſay thus : And afterwards ups confum it. 
or " 


ſel the 20th of June laſt paſt, and upon producing of Order there- 
the ſaid Report, it was ordered, O c. ( ſetting forth the on. 


Order thereupon.) 


4 
ting out the Order for [nconformity, if the Decree be grounds 


And if the Plaintiff or Defendant ſhew Cau No Cauſe 
f wavy var Tevey — nen 


ed therton, ſay, And now upon opening the Matter A Decree 
rt byt 


this „ 7 ay unto this y 

C. D's (or the Plaintiff 4. B's) Counſel, foraſmuch 
as the ſaid Complainant (or Defendant ) had due No- 
tice of the faid laſt mentioned Order, as by Affi- 
davit appeared, but had ſhewed no Cauſe to the 
contrary thereof, as by the Regiſter's Certificate ap- 
pears, it is therefore this preſent Day, being Thurſday 
the Day of --- in the .T welfth Yeax of the Reign - 
of, Cc. by the Right Honourable the Lord Chancellor 

of Great Britain, and by the Authority of this high 

and honourable Court of Chancery, ordered, adjudged, 
and decreed, That the faid Order of, &c. laſt do ſtand 
abſolutely confirmed, and that * ſaid 
Report do ſtand ratified and confirmed by this preſent 
Decree, to be obſerved and performed by all Parties 
according to the true Meaning thereof. 


Defendant thereupon, 


F a croſs; Bill be to be recited, then thus, And whereas Crofs Bill re- 
aſterwards, that is to ſay, in Trinity Term laſt, the ſaid cited. 


CD. did exhibit his croſs Bill of Complaint into this 
high and honourable Court of Chancery againſt the 
fad A. B. ſetting forth, &. ( prowt the croſs Bill brief- 

) At the End of which ſay, And to that End the ſaid 

D. by his ſaid croſs Bill humbly prayed the Aid 
and Aſſiſtance of this Court, and that for that Purpoſe, 
Proceſs of Suhpena might be awarded againſt the laid 
A, B. &c. therein named Defendants, to appear in this 
Court, and to anſwer the Premifles, G . 

F Cauſe be heard 


wpon 4 Bill and Anſwer only, and Decree on 


4 Decree is made upon the Order for ſuch Hearing, then the Order of 
after you have ſet out the Bill and Anſwer in the Decree, Hearing up- 
ay, As by the ſaid Bill and Anſwer remaining upon on Bill and 
ecord in this honourable Court may more at large Anſwer only, 


appear: And the Cauſe ſo Randing upon the ſaid — 
4 a 


Directions fo2 dzawing Decrees. 


and Anſwer the---- Day of- in the thirteenth 
Year of the Reign, Cc. was by this Court appointed 


for the Hearing thereof, on which Day the ſame com- 
ing to be heard accordingly upon the ſaid Bill and 


Anſwers, in the Preſence of Counſel learned on both 


Upon a Re- 


VD pon an Or- 
der on 2 Pe- 
.tirion for a 


Rehearing. 


Sides, the Subſtance of the Complainant's Bill, and 
the Defendant's Anſwer, appeared to be as the fame 
are herein before recited and ſet forth; whereupon, 
and upon Debate of the Matter, and hearing what 
could be alledged on both Sides, and upon reading 


the Mi of E. F. Cc. in the ſaid Anſwer mentioned, 

(i fach Will, &c. be read) this Court doth think fit, 
and accordingly it is this preſent Day, that is to ſay, 
on Thur ſday the 2 Day of- —— in the ſaid thirteenth 
Vear, Sc. by the Right Honourable the Lord High 
Chancellor of Great Britain, ordered, adjuged, and 
decreed, That, Oc. | | 


: tf a Rehearing be, and the former Order on hearing 
confirmed, then reciting the former. Oupds ; Whereup- 
on, and upon Debate of the Matter, ai 2 what 
could be alledged by the Counſel on either Side, this 
Court did declare, That the Decree formerly pronoun» 


ced 1n this Cauſe was juſt, and did accordingly order, 


That the ſame ſhould Rand. + Soft ol gr A 

And if it be on a Petition upon the Order on Hearing, 
then reciting the Order on Hearing, ſay thus, With which 
ſaid Order the faid Defendants being diſſatisfied, they 
petitioned his Lordſhip for a Rehearing of the ſaid 
Cauſe, and to have the Order rectified in ſeveral Par- 
riculars, and thereupon, by an Order of the - - - Day 
of -- - 1t was ordered, That the faid Cauſe ſhall be 
ſet down to be reheard the- Day of- on Peril 
of double Coſts ; and the fame coming on to be re- 
heard accordingly in the Preſence of the Counſel 
learned on both Sides, the Counſel for the Defendants 
inſiſted, Sc. ( ſetting ſorib the Subſtance of their Argu- 
ments; ). whereto the Counſel for the Plaintiff. repli- 
ed, Sc. (ſetting out the Subſtance thereof likwiſe ; ) wheres 
upon this Court did declare, &c. U 


The 


The 3 of 4 8 Fi — | 


W Hereas heretofore, that is to ſay, in our Court, A Precedent 
about the Term of - - which was in the Year.or Form of a, 
of our Lord God, according to the Computation of Decree, 
the Church of England, 1709 F.W. Iunior, and E. whereby 
his. Wife, and H. H. an Infant, by his Guardian, Truſſees are 
Complainants, exhibited their Bill of Complaint into —_ BY 
this high and honourable Court of Chancery againſt 5 be 
. H. an Infant, J. M. Senior, and K. F. Defendants, a 
thereby ſetting forth, That F. H. Father, of the Com- raiſing Mo- 
plainants E. and H. being ſeiſed of divers Lands and nies to pay 
n lying in S. G. in the Pariſh of H. in the younger 
ouinty, « M. of the Value of 200 l. per Annum, did Children's 
for Proviſians and Portions for his younger Children, Portions, for 
make a Leaſe thercof to D. B. the Defendant 7. M. the ſuch a Num- 
Elder, and one #. C. for a long Term of, Years, in ber of Years, 
Truſt, for raiſing 500 J. apiece for the Complainants, 35 the Maſter 
E. and H. his Children, viz. 500 J. for the Com- * N 
plainant E payable at her Age of twenty-one Years, Recta of 
or Nee and 5001. for the Complainant he Moo 
HL. at his Age of twenty-one Years, and Intereſt for Report, and 
their Maintenance till their Portions, ſhould become , Confirmati- 
payable, and that the ſaid . 7. H. died, and the ſaid: on thereof by 
D. B. did, ſor ſome Time act in the ſaid Truſt, and the Court. 
ie aſſigned his Intereſt in the Premiſſes unto nan 
F. and that W. C. being dead, ſo that the Eſtate in: tecited- 
Law was in the Defendants W. and F. in Truſt, as a- 
foreſajd, and that R. H. the eldeſt Son of the ſaid F. 
being dead, and the Defendant M. H. being the next 
Heir, the ſaid V. by Combination with the other De- 
ſendants, the Truſtees endeavoured to defeat the- ſaid 
Deed of Truſt, and to hinder the Complainants of 
their Portions and Maintenance, and they refuſed to 
pay the ſaid Complainant E's Portion, which was 
due upon her Marriage, and Intereſt for the ſame, and. 
refuſed alſo to allow the Complainant H any Thing 
for his Maintenance and Education. Therefore that 
the Defendants might anſwer, and that the Truſtees prayer. 
might diſcover and ſet forth the Deed of Truſt, and 
the Date and Contents thereof, and might join 1n 
Execution of the Truſt, and to be relieved in the 
| Premiſles, 


Confeſs the 
Te uſt, G * 


Truſtees ſhould be thought fit and convenient 
over and above what Sum or Sums of Money ſhou 


The Foꝛm of a Decree. - 

Premiſſes, they the ſaid Complainants humbly prayed 
the Aid > we of his Honouradle Court, and 
that Proceſs of Subpenæ might be thereout awarded a- 
gainſt the ſaid Detendants, to compel them to appear 
and an{wer the faid Bill, which being granted, and 


the Defendant therewith ſerved, they accordingly ap- 
. peared ror —_— . «rig _ = 
_ ſwerijng nardian aſſign 

this Court. And the De ants N 

their Anſwer confeſſed, That the ſaid F. H. by his 


H. and K. F. by 


Indenture dated, Cc. did demiſe to the ſaid D. B. 
the other Defendant F. M. and W. C. a Meſſuage, and 


ſeveral Cloſes and Lands, in the ſaid Deed particular- 
ly mentioned, of the yearly Value of about 140l. 


© have and to hold the faid Lefſces, and their AC. 
ſigns, from the Feaſt-day of, &c. next before the Date 


| of the ſaid Indenture, for the Term 6f five hundred 


Years u 
tors 


Truſt, that the faid Truſtees, their Execu- 
Aſſigus, ſhould handſomely and decently e- 


ducate and breed up the Defendant . H. and the 
. Complainants E. and H. with ſuch convenient School- 


ing, and Trade or Trades, or otherwiſe, as by the = 
Id 


be expended about the educating and bringing up 7 
ronts 


_ ſaid Children, ſhould out of the Rents and P. 
the Premiſſes, or otherwiſe by letting or demiſing of 


the ſame to any Perſon or Perſons, for any Part or 
Parcel of the ſaid Term for Fine or Fines, with Re- 
ſeryation only of a Pepper-Corn, or other 1mall Rent, 


raiſe and pay unto the faid W. H. and H. H. for their 


Portions the Sum of five hundred Pound apiece, when 
they ſhould ſeverally attain their ſeveral of 21 
Vears, and unto the Complainant E. the like Sum of 
five hundred Pound for her Portion, when ſhe ſhould 
attain the Age of twenty-one Years, or at her Day 
of Marriage, which ſhould firſt happen; as by the 
ſaid Indenture, in the Cuſtody of the Defendant F. 
might appear; and that . C. died ſoon after the 


making of. the ſaid Deed, end that the other Defen- 


dant W. had not intermedled with the faid Truft, 
but that the ſaid D. B. entred on the Truſt-Lands 
in he Lifc-time of the ſaid R. H. eldeſt Son and ag” 


The Fomn of a Detree. 
of the ſaid F. ond did for ſome time maintain the 
ing inſolvent, the Defendant W, H. was de- 
firous to have the Truſt aſſigned by the ſaid B. to the 
Defendant F, which B. had done by Indenture dated 
the. . . . Day of. .. then laſt paſt, which was in 
his the ſaid F. s Cuſtody, And the Defendant F. ſaid, 
That he had been at great Charges and Expences in 
maintaining the Defendant . H. and in folicitin 
divers Suits ſor him, and in procuring the ſaid D. B. 
to ſurrender, and in Journies, and taking Poſſeſſion 
and otherwiſe, an Account whereof he had annexed 
to his Anſwer, and prayed, That it might be taken as 
Part thereof, and ſaid, he was willing to join with 


the other Defendant M. in Execution of the ſaid Truft, 
ſo that he might be indemnified by the Aid of this 


Court. And the Defendant . H. being then near 


19 Years. of Age, ſubmitted himſelf to the Diſcre- 


— Childten, but he being an ill Husband, and 


tion of the Court. And the Defendant . by his An- 


ſwer conſeſſed he was made a Truſtee by the Inden- 
ture before ſet forth, but that he never acted in the 
ſaid Aer he was ready to do any AQ, 
that this Court ſhould think ſafe for him to do about 
the Performance of the ſaid Truſt; and all the ſaid 
| Defendants denied Combination, and concluded their 
faid Anſwers with the general Traverſe, as by the ſaid 
Bill and Anſwers remaining filed, and of Record in 
this Honourable Court, Relation being thereunto had 
may more fully and at large appear. And the faid 
Cauſe thus ſtanding in Court upon Bill and Anſwer 
ready for Hearing, a Day, viz. the 1oth Day of De- 
cember, 1n the 10th Year of the Reign of Her preſent 
Majeſty Queen Anne, was by this Court appointed 
for the Hearing thereof, on which Day the fame 
coming on accordingly to be heard in the Preſence of 
Council learned on both Sides, the Subſtance of the 
Complainant's Bill, and the Defendants Anſwers there- 
unto, appeared to be as is before recited ; whereupon, 
and upon debating the Matter, and hearing what was 
alledged by the Council on both Sides, this Court did 
think fit, and ſo (doth) order and decree, That the 
ſaid J. W. the Elder and R. F. ſhould join in the Exe- 
cution of- the Truſt, according to the ſaid * In- 
N enture, 


Hearin 
on Bill” 050 


Aaſwer. 


The Decree. 
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denture, and in order thereunto ſhould receive as well 
the Arrears of Rent, as the growing Rents and Pro- 
fits of the ſaid demiſed Premiſſes, and ſhould educate 
and provide for the Defendant M. H. and for the 
Plaintiff H. H. according to the ſaid Indenture of 
Truſt,” in ſuch Manner as Mr. M. one of the. Maſtery 
of this Court, ſhould approve of, and ſhould apply the 
Reference to Re idue of rhe ſaid Rents and Profits towards Payment of 
a Maſter. the ſaid 500 J. due to the Plaintiff E. at her Day of 
Marriage, with Intereft for the ſame after the Rate of 

61. per. Cent. together with the Coſts of this Court, 

to be taxed by the ſaid Maſter. And that the ſame 

might be the more ſpeedily raiſed, the ſaid F. . and 

K. F. as ſoon as conveniently they could, ſhould raiſe 

Truſtees to Money, by demiſing, letting, ſelling, or mortgaging the 
raiſe Money. Premiſſes, or any Part thereof, to ſuch Perſons or Perſons, 
for ſuch Part of the ſaid Term of 500 Tears, at the ſaid 

Maſter ſhall approve of,” and ſhould pay the ſame to the 

Complainant 7 W. the Younger, and E. his Wife; and 

when the ſaid H. H. ſhould come to one and twenty Tears 

of Age, the ſaid Defendants W. and E. were to raiſe and 

pay to him his 500 I. out of the Profits of the ſaid Eftate, 

or by leaſing or mortgaging the ſame; and the ſaid Defen- 

dants the Truſtees were thereby protetied and ſaved harm- 

leſs by the Aid of this Court, and were to'have all 

juſt Allowances of Moneys by them or either of them 

expended, and to be expended, in relation to the faid 

Truſt, the ſame to be allowed by the ſaid Maſter. Pur- 

ſuant to which Order the ſaid Maſter made his Re- 

port, and certified the ſame into this Court in theſe 

The Miſter Words following, viz. Veneris ſecando Die Marti, 
1s Milleſmo ſeptingenteſimo decimo, inter J. W. Junior & 
E. Uxorem ſuam, & H. H. per Guardian Quer W. H. 
Per Guardian J. W. Senior, & R. F. Defendentes. Ac- 
cording to an Order of the 1oth of December laſt, in 
the Preſence of the Plaintiffs Sollicitor, and the De- 
fendant F. J have conſidered of the Matters thereby 
Fo me referred, and do think fit, That the Defendant 
be allowed the Sum 40 1. per Aun for the Main- 
tenance and Education of the Plaintiff W. H. and alſo 
the Summ of 20 l. per Ann for the Maintenance and 
Education of the Plaintiff -H. H. (according to the In- 
denture of Truſt in the ſaid Order mentioned) ont of 
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the Rents and Profits of the demiſed Premiſſes. I have 
alſo conſidered of the Plaintiff's Bill of Coſts, amount- 
ing to 48 J. 55. 6 d. and do think fit to moderate 


and tax the ſame at 37 l. 3 5s. 4 d. all which I humbly 
certiſie, and ſubmit to the grave Judgment of this ho- 


nourable Court, [E. A] as by the ſaid Report, re- [ Th 


- 


e Ma- 


maining filed in this honourable Court, may appear. ſter's Name] 


Now upon Motion this Day made unto this Court by 
Mr. H. being ot the Plaintiff's Counſel, and upon 
33 of the ſaid Report it was prayed, That the 

id Report may ſtand confirmed, which Mr. V. being 
of the Defendant's Counſel, not oppoſing, ĩt is there- 
fore this preſent Day, (that is to ſay) Monday the 
fifth Day of March, in the tenth Year of the Reign 


of our moſt gracious Sovereign Lady Anne, by the Report con- 


Grace of God, © c. by the Right Honourable Williams 


firmed by che 


Lord Comper, Baron of, &c. Lord Chancellor of Great Court, 


Britain, by the ſaid high and honourable Court of 
Chancery, and the Power and Authority thereof, orde- 
red and decreed, That the ſaid Report, and all the 
Matters and Things therein contained, do ſtand ratifi- 
ed and confirmed, by the Order, Authority, and De- 
cree of this Court, to be obſerved and performed by 
all Parties according to the Tenour and true Meanin 
thereof. And it is hereby further ordered and decreed, 
according to the aforeſaid Order of the 10th of 
tember laſt, That the Defendants F. M. the Elder, and 
R, F. ſhall join in the Execution of the ſaid Truit, ac- 
cording to the atoreſaid recited Indenture, and in or- 
der thereunto, ſhall receive as well the Arrears of 
Rents, as the growing Rents and Profits of the ſaid 
— Premiſſes, and ſhall educate and provide for 
the Defendant W. H. according to the ſaid Indenture 
of Truſt: And that the Defendant F. be allowed the 
Sum of 40 J. &c. ut ſupra, according to the ſaid Ma- 
Rier's Report, and {hall apply the Reſidue of the ſaid 
Rents, Ge. (as in the Decree ſupra.) together with the 
laid 37 J. 3s. 4d. Colts taxed by the faid Maſter. 
And that the ſame may be the more ſpeedily raiſed, 
the ſaid F. N, and K. F. as ſoon as conveniently they 


can, ſhall raiſe Money by demiſing, letting, Sc. ut 


ſupra, (To be allowed by the ſaid Maſter.) 
Of 


Executing Decrees. 
a Of the Execution of irs, &c. 


How to en-] N order to enforce Obedience to a Decree, you are 
force Obedi- firſt to get it ſigned and enrolled as aforeſaid, and 
ence to De- = then to ſerve the Party, by ſhewing the Decree it 
recs. ſelf under the Seal of the Court, and delivering unto 
him a Copy thereof, and if he yields not Obedience 
thereunto, but lands obſtinate, you proceed to take 


out all the Proceſſes of Contempr, as Attachment, Pro- 
clamation, Commiſſion of Rebellion, Serjeant at Arms, 
| a Writ of Sequeſtration, &c. as before is ſhewn, from 
| Page 71. to Page 76. and 84, 85, Cc. : 
Impriſon- nd when the Party is taken upon any of the {aid 
mene till be P he is to be ſtraitly impriſon'd, and not to 
. it, beſet at Liberty till he yield Obedience to the De- 
oy cree, 3. e. till he perform that Part thereof which is 
preſently to be done, and give Security to perform 
that Part which is to be done in futuro. Vide ante 353. 
Fined, and Alſo it has been praQticed, That the Lord Chancel- 
the Fine lor has fined the Party for his Contempt in diſobey- 
eſtreated. ing a Decree, and afterwards eſtreated the ſame into 
the Exchequer. But this is held to be illegal; nor 
will the Court of Exchequer iſſue Proceſs upon ſuch 
Eftreats. ; 
On a Decres Where the Decree is for Land, and the Party re- 
for Land. mains obſtinate after his Imprifonment, the Court u- 
An InjuaRi- ſually grants an InjunRion for the Poſſeſſion thereof 
on for Poi · to be N up to the Party, for whom the Decree 
ſeſſion. was; And if this be diſobeyed after it is ſerved, and 
A Commiſſi- Oath made thereof, the Court doth in that Caſe gram 
0s 


2 the Ju- a Commiſſion to tome Juſtices of Peace to put 


* ther Party in Poſſeſſion · 
A Writ of And if Need be, a Writ of Aſſiſtance may be had, 
Aſſiſtance to which is directed to the Sheriff, and commands him 
the Sheriff. to be aiding and aſſiſting (to the Juſtices) in putting 
the Party in Poſſeſſion. 


| On a Decree When the Decree is for Payment of a Sum of Mo- 


for Payment ney, it muſt be ſerved, and the Money demanded, by 

of Money. the Plaintiff himſelf; or elſe he that ſerves the Decree 

muſt have a Letter of Attorney from the Plaintiff to 
demand and receive it, | 


And 


2 Q—= T 
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And note, a Sequeſtration is ſometimes granted A Sequeſtra- 
both of the Goods and Profits of the Lands, not only tion there- 
for a Man's Wilfulneſs in Randing in Contempt, as upon, 28 well 
aforeſaid, but alſo where the Decree 1s for Diſcharge ** for Lands. 
and Payment of Debts and Duties, and likewiſe 


where it is for the Payment of any other Sum of 
Money. | I 


A Writ to execute a Decree made in this Court 
By is in this Form, vix. 


Nina, &c. J. B. ac omnibus aliis quibuſcunq; aliquod Form of 2 
Jus Stat Titul Termin Annor clames' Intereſſe vel Writ to exe- 
Demand ad vel in quuddam Clauſum vel Parcel Terr in- cute a Decree 
clas vot at &cc. ac diverſas al pecias Terre ſive Paſture touching 
continen ſexagent acr aut id circa, jacen & exiſten in ads. 
Villis, Campis, & Parochis de M. & R. in Com S aut ad 


vel in aliqua inde Parcella per vel ſubter te prefat J. «ut 


per Mandat vel Procurationem tuam claman vel vendican 
& veftrum cujuſlibet, Salutem. Cum quodd am finale De- 
cret ſrve Fudicium cor am nobis in Cancellariam noſtram 
inter J. W. Militem, Quer & te prefat J. B. Def nuper 
falt & reddit extitit in hec verba: Whereas, & c. (here 
recite the decretal Order) Tibi igitur prefat J. B. ac 


vobis omnibus aliis ſupradittis firmiter injungendo, precipi- 


diff content © ſpecificat' quantum aut quoad vos ſen ali- 
quem veſtrum in aliquo tangunt ſeu concernunt fac & 
perimpletit, & exequamini, & quilibet veſtrum - faciat 
perimplet 2 exequatur cum effettu indilate, juxta vim, 
formam © veram intentionem Decreti ſiue Fudicii pred. 
Et hoc nullatenus omit tas, nec aliquit veſtrum omittat, ſub 
Periculo Incumben. Teſte, &c. 


mus, quod omnia & jeg in Fudicio ſrve Decret pre- 


Words of Courſe to introduce a Certificate in 2 Words of 
Writ for executing a decretal Order, viz. Camg; etiam courſe, 


Regiſterins dictæ Curie noſtræ nobis in Premiſſts certificavit ' | 


B b 0 


\ 


70 Dt Exetuting Petrees, 8c. 


An Injunction for yielding up the Poſſeſſion 
is in this Form, oz. | 


ANna, &c. C. D. acc 4 Perſone ſive quibuſ- 
InjunRion cung; al Per ſonis _ us, Stat Uſum, 72575 5 
chat the De. Poſſeſſionem, ſide Demand de vel in Capital Me ſſuag 
fendant ſhall t ucat S. & omnibus Terri: eidem pertinen del cum eodem 
depart from tat ſcituat jacen' & exiſten in B. in Com noſtro de 8. 
the Premiſſes, & de & in 40 acr terre arab & in quod am finali Fu- 
and permit dicio froe Decreto cor am nobis in Cur Canc ura inter A. B. 

the Plaiotiff & te prefat' C. D. Def geren Dat &c. ac in Bre- 
to enter and v de Execxtione ſuperinde ment ionat & expreſs aut de 
enjoy. vel in aliqua inde parte frve parcella per wel ſub te prefat 
8 2 a 25 ih rr Sc. ſay,) vel 
H. xhibitionem _ on di 
A. B. 2. — in difta Car” Came noſtræ Term! Sanc 
Trin (tali Anno) vers diftum H. D. & A haben »ilum 
James vel Vendicationem de wel in Premiſſis pred & 
eorms cxilibet Salutem. Oftens eſt nobis in dicta Curia 
noftra (tali die) ex parte pred Qyper per Fudicium 


ſrve Decretum pred adjndicat' & decret fit tu preſat 
Def Hered' * . tui capital” Meſſuag Por. 


miſſa pred conveiata ſint per te preſat C. D. ad pred 

as "Here S 2 qnonſq; 2 1. 

in queſtione fur demand unarum dmg & cnftag * * 

de preſat Quer ſol ut fuer. Omnodg; tu prefar C. D. 

Brevi noſtro de Executione Decreti pred debite inſervit 

exiſten Decretum predictum rr aut Poſſeſſionem 

Note, This Premiſſorum deliberare recuſaſti. Et tn C. D. 
Injunftion per Ordin dice Gur noſtre =— dat 210 die Inftantis 
recites the Februarii in Contemptn mi dictæg; Car noſtræ adjudicat 
Defendant's & Priſone noſtre de le Fleet promde nga >, decret 
being com pred Obedientiam reddere omnino ad huc recuſas (minus 
mitted to the fue) ut dicitur. Nos ad hec Con ſiderationem habentes, 
Flies, for dil» 210i ipitur prefat” C. D. ac vobis prefat' omnibus & ſingu- 
wg — lis ceteris per ſonis ſupr adiftis & we cnilibet, ſubp.cna 
Ws 5000 |. de Terris & Catallis veſtris & cujuſlibet veſtrum 
Add opus noſtrum lex and firmiter 7 precipimus quod 
Poſſeſſionem capital Meſſuag pred ac Terrarum eidem per- 

rinen & aliorum Premiſſor predictor & cujuſlibet inde 

Partis & Parcelle abhinc penitus amoveatis & quilibet 

| veſtrum 


8 


Df Executing Decrees, &c. 
veftrum ner Hered' & 
nat era is copia 4 Aa Tee Premiſſa Ie. 
' mentionat & expreſs &: 


— - parcellam intrare & i 

172 75 —— N 5 : pray —.— 
e, tenere, uti, frui, poſs 

five, 2 re pris _ quilibet veſtrum per mit- | 

% quovi | 


Or it may be without any Recital, thus, vis. 


Nna, &c. C. D. &c. going =p perſone ffve Another 
quibuſcang; Per ſonit aliquod Jus, Statat Titu Form, with- 
n Uſum, Pol eſſionem, Intereſſe, vel Demand de vel out, Recital, 
in aliquibs; illis nagiis, Terris & Tenementis ſcituat oy = 0 _ 
ooh & exiften' in E. 00 B. mentionar” & e in 5 
Querimon' de A. B. Quer coram nobis in Cancel- 
Le gra 1 7 prefat C. D. + E. F. exhibit. aut de 
vel in aliqua inde parte vel parcella per vel ſubrer vor er 
fat Rr, * Aterum, haben clamen 
vendican & eorum . — „een, == Fobis Gag 
ecipimus a Poſſe ein predictor or recedatis 
2 : man opt veſirum recedat &c. eandemg; 
Poſſeſſnnem pred * deliberetis, ſes deliberari fa- 
clatis, & quilibet veſtrum deliberet, # deliberari fac 


ditumg; Quer' talem _—_— — quiere & pacifice habere, 
tenere, mti, frui, &c. 


And a Commiſſion to Juſtices, Cc. may be in 
this Form, vis, 


Z eee K. Adil. & L. M. &c. Gen. A Commiſ- 
Fu 14 


riis didtæ D 3 ro divers Feloniis, &c. in ſion to cer- 
S. aſſign Salutem. 


quedam Materia Litis tain Juſtices 
& e pendebaz coram nobis in Canc n'ra of the Peace, - 


inter A. B. Quer & C. D. br r= of; & concernen' Cc. to put 
the & Titulo cujnſdam capi Meſſna 2 ec. ac divers. the Plaintiff 
Ten tor 8 — tor e prod pred perti- in Poſſeſſion 
nen ſcituat jacen' & exiſten in, &c- 1 de S. upon a De» 
pred annui tyra > rt _— OE etre. 
patione cuſuſdam S. D. Super 2 quidem Mates 
rie coram nobis in kits Ta ra habit” Poſſeſſio Pre- 


miſſor. 
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A commiſ 
ſion to the 


ver am Intentionem Decreti pred, ac ipſum preſat A. in 


Of Executing Derrees, 8© 


wiſſor preſar N. per canlem Cur n ram adjudicar? & de- 
| wg | Coors itiew nobis & Car Cand wire: pred ex 


arte dicti A. oftens & demonſtrat erat quod ipſe 
— C. 99 prefat” A. . | 
relinquere omnino recuſauit eaſdem eidem A. aſſignare ſeu 
conveiare juxta veram Intentionem Decreti frve Fudicii 
CS: Injunthionis,” if you recite the Injunction) pred 
i liter denegavit, quod nolumus * fic. uti, nec debemus ali- 

naliter tollerare. Sciatis igitur, quod dedimus wobis, five 
tribus vel duobus veſtrum T enore b,chneins, plenam Po- 
teftatem & Anthoritarem ad Meſſuag' pred accedendi & 


ingrediendi, ac plenam * pacificam Po ſſeſſionem inde, ON 


cjuſlibet Partis inde, accipiendi & recipiendi, ac talem 
Poſſeſſonem ſic per vos caps © recept eidem A. tradendi 
& deliberandi, & ideo vobis mandamus, quod immediate 
poſt Receptionem hyjus Brevis n'ri ſive Commiſſionis ad 


. Meſſuag' © Terr predittas, cum pertin, accedatis, ac 
Poſſeſſianem inde, cujuſlibet Partis & Parcelle inde, 


capiatis in 'manus veſtras, & recipiatis, & cum ill 
ceperitis tunc ipſo prefat A. quietam & pacificam Poſſeſ- 
fron' Premiſſor, & cujuſlibet inde Partis . Parcells, tra- 
datit & deliberetis, 45 tradi & deliberari faciatis, juxta 


Poſſeſſione Premiſſor ſic per vos poſſeſs de tempore in tem- 
pu quotieſeung; nece ſſe © opportun fuerit contra omnes 

omnimod as Pert ur hationes '& Interrupt iones quaſcunq; 
conſervari, preſervari, & intolume reddi jaciatis, Et 
hoc ſub pena” pericul' incumben nullatenas omittatis, 
Teſfe, &c. e 


Ot inſtead therecf a Commiſſion may be to the 
Sheriff of the County, thus vis. 


1 &c. Vie Cum S. pro tempore exiſten in ſu- 
turis temporibus, Salutem Cum per quodd am finale 


. Sheriff to put Judicium five Decret coram nobis in Cur Cancellar n re 


the Party in 


Poſſeſſion of * Jats 


Lands, pure 


ſuant to a 


Decree to the ff 


Plaintiff and 
his Heirs. 


inter A. B. Quer © C. D. Def. geren dat 

&c. ordinat adjudicat c decret fit (inter alia) quod 
pred. Quer Hered' & Aſſignat' ſui quoddam Me ſſuag &c. 
ſibi per quand am Certificationem in ditt Decreto men- 
tionat ſepoſit in tam amplis modo & forma prout idem 
Meſſuag &c. per Certification pred ſepoſita eſſet 3 
. 2 4 Pred. 


Ok Exeenting' Decrees, 8c. 373 
ed Def Heredes & Aſſign' ſuds ac omnes per vel ſubter 
* __ aman haberent _—_— & Le —— Te- 
cnjuſdam Ordinis five Decreti ſuper Auditu Materie 
apa pred fact. C. Def cum Brevi 
n 25 Ii unctione pro , 3 in Comple- 
ment Decreti pred emanat. uit, 
tamen obtemperare omnino — Sclatis igitur 
dedimus tibi plenam Poteſtat' © Authoritat ad. 
pred Meſſuag &c. ſie ut prefertur di io Quer Aalen 
& decret”. accedendi. intrandi, & ingrediendi, ac quam- 
fon Per ſonam, ſrve quaſcung; Per ſonas Poſſeſſionem Me ſ 
— * 7 — 2 detinen” a Po, 
zone ej uſdem dictumg; Quer 
Jeſſone & fe nat —— in plena, quieta S r dal. 
Poſſeſſione pred J cum Pertin & c * 
Parti: * Parcel ponendi, locandi, ftabilie 4 & _— 
—_— Et ideo tibi mandamus, quad immediate poſt 
ceptionem hujus Brevis n ri, (vel Commiſſionis) ad Meſ- 
had pred & ut preſertur per dictum Decret” prefat' 
Quer' adjudicat accedas, ac 7 neceſſe fuerit *— & 
ingrediaris, ac quamiung: Perſonam five quaſcunq; Per- 
— Poſſeſſionem — . contra Tenorem Decreti pred 
detinen' dilatione 75 & — ac plenam 
tam & pacificam Poli ionem pred Meſſuag' cum 
— ac cujuſſibet Partis five Parcellæ in manu: 
tuas capias & recipins, 22 Poſ ſſeſſwnem fic row te cap- 
tam & habitam, pred {/[ig nat ' Juts liberes in+ 
dilate, ipſumg; Lr, Nn. 4 >; Zu ſuos in hujuſa.odi 
plena, quieta,  pacifica -Poſſeſſione dicti M 2 cum 
Pertin fuis, & cujuſlibet la Partis & Parcelle, de Tem- 
pore in Tempus toties quoties {nterruptio quevis "ilar fue- 
rit | aliqualiter tearis & conſerves, ſeu. conſervari facias, 
juxta — Decreti pred. Et hoc nullatenus omittas 


quoviſevoile. Tefti &c. 


r 


A Writ of Aſſiſtance. 

&c. Fic 8. ro Tempore exiſten Salutem. A Writ of 
A7 Va, C. D. Gen per Breve We de Injunctione Aſſiſtance to 
e Cur' Canc. noftre nuper emanat ſecundum quendam Or- the Sheriff 
din cor noV/ in difta Cur* noſira fact inter W. M. Cen for the ſame 


Ur ejus, &c. Quer & te. S. Sc. De geren Dar Purpoſe. 
20 


- 
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. 
* 
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So» - mot gail” yr upon 
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Eee 


puaciſica Poſſeſſone omnium & fing ulorum 
dlictorum indilate, & fic ee Tempus 
ö —— neceſſe ſuerit ponend coſq; 


intres, ac diłlum Deſendiniem ac omnes, af in Poſſeſ- 


* 1 2 * * 9 5 * — * > 2 YI "_ o * 
- 
* % 


| 20 dic Ai ut preterit' -nuper precept 


Ate 


72 


in 
Sp 


nora 
geren Dat 18 


inter 
Fe- 


— — — ' 
pred intrare & ingredi, ac m ac quicram 
eorundem habere, tenere & gandere, am quia datum eſt 
nobis : 5 quod pred |S. 24 4 i 
| de Exeexr' Deerer pred in Breti de Injunttione pred 
ae in Commiſſione content pareve reruſat” ſoias 
mor in complemen al Ordin coram nobis in dicta Cur 


Canc' noſtre fab inter partes pred geren dat horum 
r — ac Tenore Pre ſentium damus tibi 25 
nam Poteſiatans & Amboritatem ad Premiſſa pred in 
t & Injunttione ac in Commiſſione pred mentionat 
accedendi eag; intrandi deing; Def pred « 
Deer WA ery & — — PU 77 
Decret' ac Injunttion' on Po ſſeſſione 
eorundem amovend' ac prefat' Quer in plena, quieta, et 
Promiſſorum pre- 
roties 
al ee e, e 
tali Poſſeſſwone de in con 
quiet and. . tibi mandamus, quad immediate 
Keceptionem hujus Brevis ad Premiſſa pred accedas, ea 


3 


plenam pacificam i quietam . Poſſeſſiontm 
eoſq; Hered © Aſſignat' ſuos de * — in Tempus tories 

ties neceſſe fuerit in tali er, ponas & conflituet 
* poni & conſtitui facias, ac de Tempore in Tempus in 
eadem preſerves, cuſtodias, & continues, & preſervari & 
euftodiri farias, juxta Tenorem veram;g Intentionem De- 


ereti & Brevis noftri de Injunctione & Commiſſionis pred. 
Se noftri de Injunttione E Mit pr 


Sec another Injunction, and a Writ to the Sheriff to 
put the Party in Poſſeſſion of Lands, ante Pag. 92. , 


- Of Exemplifying Decrees. 
A Writ of Execution of a Decree for Payment of | 
Money, is in this Form, viz, | 


Ana, &c. C. D. ſalutem ; Cum pe dam e 
A Tai, frve Decretum r Cur” E 
noffre falt inter A. B. Quer & te preſat C. D. Def & 
geren, Dar 11* Die Funii ult preterit ordinat & adju- 
cat" axiſfit quod folveres præd A. B. 1000 l. bone & le- 
galit aueta Mag Brit Noſg; Decret difte Cur noſire 
muiolabiliter obſervari volentes: Tibi præcipimus © firmi- 
ter imfungendo Mandamns quod immediate poſt receptionem 
hujus Brevis pred' 1000 l. prefato A. B. (vel latori pre- 
ſentixis) debito modo ſolvas ſeu ſolvi ſacias juxta Tenorem 
effettum, veramg; Intentionem Decreti pred'. Et hoc ſub 
periculo incumben null atenus omittas. Teftes, 8c. 


Of Exemplifying Deerees, bc. 


N Exemplification is the Copy or Example of a R, emolifics- 
Matter recorded or inrolled N as Decrees, Letters ticn * : 
Patents, Depoſitions, &c. and is made out or copied 
= the Inrolment thereof, and ſealed with the Great How made, 
And ſuch Exemplifications are as effectual to be plead- And pleaded, 
| ed, or produced in Evidence, as the Deeree, or Leiters Ge. 
Patents, or Depoſitions themſelves are. | 
And note, Nothing but Matter of Record ought to What may be 


be exemplified; 3 Inſt. 137. li. 5,53. | exemplified 
And therefore all Decrees, Deeds, &c. mult be firſt Matter 4 
inrol led before they are exemplified. Record, &e. 


An Exemplification of a Deed may be ordered to 28 
be pleaded at Law, where the Deed enrolled cannot . 
be produced ; Tor. $9. 
Touching the Exemplifying of Deppſitions, Oc. Depoſicions. 
vide ante Chap. XI, > | 


But tis ſaid, That Proofs cannot be exemplified with- proofs, Ge. 
out Bill and Anſwer; and therefore if a Bill be dif. 
miſs d for Irregularity, or Impropriety of Juriſdicti- 
en, Cc. as not proper for this Court, or where it was 
0 by way of Revivor, when it ſhould be by Original Bill, 

{o that there never was any ſuch Cauſe in 


Bb 4 


ung , ew. Pee Fo own # BD Fran nes 


rt, the 
Depo- 


/ 
1 


Df Exemplikping Decrees. | 
Depoſitions in ſuch Caſes cannot be exemplified, ſeeing 
| the Bill could not; 1 Chan. Caf. 175. WAYS: 
Difference. But contra, if the Bill was diſmiſs'd only becauſe 
| the Matter of it was not proper for Equity to decree, 

(i. e. where the Court had Juriſdiction of the Cauſe, 

but diſmiſs d the Bill for Want of Equity at the Hear 

ing) in ſuch Caſe the Proofs may be exemplified. Ibid. 


Form of an AN NA, Sc. omnibus ad 2 preſentes Literæ noſtra 
Exemplificg- La x ſalutem; Inſpeæimus Irrotulamentum 
tion of a De- cjuſdam final Fudicii ſive Decreti coram nobis in Cur 
cree, Canc* noſtræ nuper fact & reddit at in Rotulis ditte Cur 
noſtræ Irrotulat ibidemg; de Recordo remanen cujus Tenor 
ſequitur in hec verba, &c. (and ſo ſet out the Decrer 
verbatim; after which conclude thus:) Nos autem Te. 

norem Irrotulament finalis a"; ſive Decreti pradict at 
requiſitionem pred Quer (or, ad requiſitionem G. H. Sc. 
duximus Exemplificand per preſentes : In cujns Rei Teſti 

monium has Literat noſtras fieri fecimus patentes. | 

. _ 

5 Theſe Exemplifications are docquetted thus, wiz. 


How doc- n (unc 29 Funii 1713. An Exemplification of the 
duetted. Inrolment of a Decree in this Honourable Court, 
f in a Cauſe wherein A. B. is Plaintiff, and C. D. and 
others, are Defendants ; exemplified at the R- 

queſt of G. H. &c. ene | 

Examinatur per Nos, wee Fo H. 
N | E. A. 

In Cane Magros. 

And certified thus, viz, | 

ent We the Maſters in Chancery, whoſe Names are hen 
ficd. . Unto {ubſcribed, have carefully examined the E: 
emplification mentioned in the Docguet of the ſai 
Exemplification on the other Side, with the Inro 
ment thereo. ; and do certity the ſame to be 

true Exemplification of the ſaid Inrolment. 

| T. H. 

E. MA. 


5 | ; Aid 
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Ot Exemplttping Dettees. fr 
1 

And on the Back of the Exemplification is indorſed And indor- 
An Exemplification of a Decree in Chancery, in a Cauſe 

a4 ad”? wherein, &c. exemplified; at the Requeſt 

RM) bas) c. | ON, 


And in the like Form, an Exemplificotion may be of Exemplifica- 
the Bill, Dedimus, Anſwer, Replication, Commſſion tions of 
to'Examine, Interrogatories, and Depoſitions, c. as 
follows. vis. od. bio OY. nat 
Anna, Cc. . Inſpeximus qu Billam froe Petitionem pn Se. 
coram nob 1 r Canc noſtre per A. B. nuper exhibit' _ 
ac in filaciis ditte Canc noſtræ de. Recordo remanen in 
bac verbo. 10% Julii, Sc. Barnardiſton. 


Inſpeximus etiam Tenerem cnjuſdam brevis noſtri de Dedi- Ded Pot". 
mus Poteſtatem nachm Andor ſament de & ſuper eodems 

. brew jact quibuſdam Commiſſionar diret# ad recipiend 
Wen prædictor C. D. & E F. ad Petitianem 
prædictam in filaciis Curia prædicts 2 reſiden in 

bac verba. Anna, Sc. Execution, &c. 


Inſpeæimus in ſs (nec non_) Reſponhones prædictor wg 
{a D. &c. — bevis noſtri apa Pot oy & Anivers, | 
in Cur prædicta unacum brevi noſtro pradicto retor nat N 
ac in filaciis ibidem quoq; reſiden in hec verba. Bar- 

nardiſton. The joint and ſeveral Anſwers of, Oc. 


Inſpeximus deinceps . 1 7 pradict A. B. ad Re- Replication · 

Jponſiones præfat C. D. & E. F. fact ac in filaciis dictæ 

Curiæ Cancellarie noſtre de Recordo etiam remanen in 
hec verba. The Replication of A. B. &c. | 


op 


Toſpeximus porro Tenorem cujuſdam brevis de Commiſſion Commiſſion 
quibuſdam Commwiſſtonar* direct ad examinandum Teftes to examine. 
inter Partes predittas nnacum Indorſamento ſuperinde 
fact ac in falaciis Curiæ noftre preditt” de Recordo etiam 
reſiden in. hec verba. Anna, &c. Executio, &c. 


Inſpeximus deinde quad am Interrogator, eæ parte præſat Iaterrog:. 
A. B. Quer verſus prediftos C. D. & E. F. predittis tories. 
Commiſſionar exhibit ac in filatiis difte Curie noſtræ 
de Recordo remanen, in hec verba. Interrogatories, Cc. 
Inſpeximus 


* . \ * , . 4 * 
- 4 . C l TY IC ? 
- 
1 
” 
| | ces. 
/ bs, : 6 ws 6 4 
— - * - * 


Depoſitions. Inſpeximns de que Depoſiriones quorundam Teſtiuns ex par- 
| 2 ed K K. Query vers preditios C. D. et E. F. 
Dsqenlentel virtue brevis noſtri de Commiſſione pred' 

| - coram prefat Commiſſinat cap & examinat,, ac in 

moſtram pradict am unacum Commiſſione & In- 


Cance 
terrogator. pradictis certiſicat ac ibidem de Recordo in 
fal vel in be verba.. 


„ Ce. 


Cenclufon - "Nor ae Temeres Petitionts, brevis de Dedimns Pula 

tem Reſponſion', Replication, brevis de or 2 ad 

Ha Ex und, interrogator\, tion), Tefbi 4 Re. 

2 uiflese(cf him that prays it) Dawiune Zxewplif 
and per praſenes: In cujus Rei Teftimon', c. 

Note, The ſeveral Adverbs of Order introduQtory 

to each Clauſe, are regularly to be placed in this Man- 

ner, viz. 1. Jnſpeximns. 2. „etiam. 3. UN- 

terius. 4. Preterea. 5. Similiter. 6. Necnon. 7. Quo- 

que, 8. Injaper. 9. Porro. 10. Deinceys. 11. Denique. 


| Of Reviving Decrees, &c. 


a HERE a Decree. is inrolled, and a Party di 
Z * Mag W or 4 Female Plaintiff Marries, or — 
— Bill of bave been no Proceedings on a Decree for a Year paſt, 
'  Revivor. the Decree and Proceedings muſt be revived by a Sub- 
pena Scire facias ; though in a Caſe of a Decree inrol- 
2 a Revivor by Bill hath been allowed good. 1 Chan. 


_ Caf. 37. a. IK 
Cs And it is ſaid, Where you can revive by a Sven 
„ Fa, it is in your Election to do it either by that 
Proceſs, or by Full of Revivor : But where after the 
Decree, there have becn other Proceedings, which can 
not be revived by the ſaid Subpena, this ſure muſt be 

done by Bill Vide 2 Chan. Rep. 67. 

If the Parties that would revive the Decree, be in 
Privity of Blood to the firſt Parties, viz; as Heirs, or 
in Privity of Contract, as Executors or Adminiſtra- 

tors, they may. revive it by a Subpena Sci Fa. 


- 


a This 


Privies, 


| Ot Reviving Decrees. 
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This Sabpæna is obtain d either on Petition or Mo- Subpens Sei 
tion, and muſt be ſerved two Days at leaſt before the fo, how ſer» 


Return; in all other Reſpects 
of a Subpena ad Reſpond. Vide Ord. Chan. 115. 

And on the Return of the Subpens, if no Cauſe be 
ſhewn to the contrary, the Decree will upon Aﬀidavit 
of Service, and a Motion to that Purpoſe, be ordered 

And in ſuch Caſe it is to be reyived without Coſts 


lood, nor Pri- 


to the other Party. | | 
But if there be neither Privity in B 
riryin ContraR, the Decree or Cauſe mult be revi- 


by an Original Bill; and not by Ssbpens Sei Fa, 


or Bill of Revivor ; and therefore an Aſſignee or Devi- 


the Service 1s like that ved, 
And return d 


When reviv'd 


by original 


ſee cannot have a Bill of Revivor, being in Nature 


of Purchaſers only. Vide 1 Chan. Caſes, 122, 174- 
Alſo a Bill of Revivor lies not upon a Decree of a 
long Randing ; but in ſuch Caſes is to exhibit on Ori- 


gival Bill, and to ſet for forth the Decree as Evidence, 


1 Chan. Caf. 216. 1, 

A Decree was ſigned and inrol led, omitting Part of 
the Matter decreed by-a Decrctal Order; and the De- 
fendant being dead, (ſo that there was no helping it 
by Motion) a Bill of Revivor was brought to revive 
(as was alledged) the Part of the Decree ommitted, 
tho in truth it extended to the whole Decree. To this 
the Defendant pleads, That the Decree being inrolled, 
a Bill lay not, but a S«bprna Sci Fa. But the Plea and 


Demurrer were over-ruled ; and it was ſaid, A & 
pena Sci Fa would only have revived the Decree, and 
000 Poceedings before it, but not thoſe ſince. 1 Chan. 
s 37. PULL 
A Bill of Revivor was brought where there had 
been ſome Proceedings touching Coſts after the De- 
eree, and adjudged good. 2 Chan. Rep. 67. 
And yet a Bill of Revivor lies not to revive a De- 
cree made for Colts only, Ibid. 195. & 246. & 2 Chan. 


& 7. 
And tis ſaid, No Defendant, or any other, who re- 


5 Or bysubp 


Or by Bill of 


Re vivor: 


v fe. 


preſent him, can orought to revive incaſe of an Abate - 


ment happening before the Decree, or final Order be 
ſigned and inrolled. 2 Chan. Rep. 195. 


Of 


9 


. Ot Reviewing and ng Decrees 
Woe | Of Origin Bill n ae, confirm, iure, mai, 


_ or revive Decrees, 


VETO 1 Original Bill may be brought to inforce the 


ro execute; Execution of a. 


Or confirm a So a Decree by Commiſſioners for i Uſes, 
Decree. was confirm'd oy Original Bill in the Caſe of the Poor 
of St. Dunſtan's againſt Be auc 1 Chan. Caf. 193. 
To avoid a A Decree was avoided by riginal Bill, upon a 
Decree upon Matter ſubſequent to the Decree. 1 Chan. Caſ. 6 64+ 
Mptrer ſub-, Alſo a Decree was avoided by Original Bill, be- 
ſequent. © | cauſe chiming wing by Title Paramount, inter Vi enables and 
Upon a Title 

aj wrong n In 1 manner 1 ill vas to inſorce a Perſon todo 
We = © decreed. an AR, 2 the r was formerly decreed to 


But not to ex. No Original Bill ought to be admitted to explain 
plain a De- Decree, upon any Matter of Fact nant to the 


| . Cree, . Decree. 1 Chan. Caſ. 45 


Tour 9 pr. A Originab Bill — to ut a Period to a Decree 
— 3 De” which is temporary, or or for 1 Ends. I Chan, Cal. 
Cree. Ty Fo 14044 Oil 98 

5 Revivi Decre by Original Bill, vides 55 375. 
8 we Aftera — for Enjoiment, a ſecond. Bill — be 
Decree for exhibited for the mean Profits, for further Aſſurances, 
Enjoyment, or IL ee be. ne c 
. and Bill for 72, 57. . 
mean *** 111 24 270 1: 


CHAP. XIV. 


Of Reviewing and Reverſing Deerees, and 45 
in of Bills of Reviews, and wh al in 
Parliament. 


„ T)ECREES are n revers d two Ways 
dix. If. By Bills of Review exhibited in the ſame 
Court; and, 2dly, By Appeals in Parliament, directed, 
To the Right Honour able 3 - Lords ny and N 
ral in Parliament aſſembled. bh 


44'S 


* 
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And when the Decree is to be revers d by a Bill of How by Bill. 
Review, the Matters therein aſſigned for Error muſt 
appear in the Decree it ſelf: But when you proceed 

by Appeal in Parliament, you may aſſign any Matter 

therein, though not appearing in the Decree. „ 36 246% 

A Bill of Review is a Petition to reverſe a former Bill of Re- 
Decree upon ſome Error of Law appearing in the Body view defined. 
of the-Decree it ſelf; without any Averment of Mat- 

ter debors, or any further Examination of Matter of 

Fact before the ee, or of any Matter of Record 
which might have been heard at the Time of the De- 


n 
But though this Bill cannot regularly be brought When to be 
upon _y Matters in Fact, or upon = other Matters brought. 
of Recor than the Decree it ſelf; yet if there be Oath 
made of the Diſcovery of ſome new Matter, which 
could not poſſibly be had or uſed at the Time, when 
the Decree paſſed, a Bill of Review may be exhibited 
by Leave of the Court, but not otherwiſe. _ 

And note, No Witneſſes, which were, or might have No former 
been examined on the former Bill, ſhall be examined Witneſſes to 
to any Matter on a Bill of Review, | be. 

This Bill was brought upon a Suggeſtion, That the New Matter. 
Plaintiff could not prove a Tender and Refuſal, which 
he could not prove bgfore, This was urged as new 
Matter ; but u Search of Precedents, and none 
warranting it, the Bill was diſmiſs d. 2 Chan. Rep. 66. 
But in Caſes of miſcaſting or miſnumbring only, Miſcaſtiog, 
that being a Matter demonſtrative may be explained &. 
and reconciled by Order only, without a Bill of Re- 
view. | 5 ö 
And wherea Cauſe has been diſmiſs d upon full C uſe dit 
Hearing, and ſuch Diſmiſſion ſigned and 1nrolled, it miſs'd. 
cannot be retain'd again, bur by Bill of Review, and | 
that only in ſome ſpecial Caſes. ** 
Aſter à former Bill of Review had been diſmiſs d, 
the Party brought another ſuggeſting further Errors, 
Cc. But this was diſmiſs d alfo; for Intereſt Reipublicæ 

ut fi finis Litium. 1 Chan. Caf. i. * 

f a Decree, or any Fart of it, be in the Nature of hegte im- 

| Things impoſſible, or if it be repugnant, or one Part , qy4e. Ge. 

| contradictory to the other, it is erroneous, and may be ic 

revers'd on a Bill of Review, 1 Chan, Caf, 88. 


But 


i 
{ 
? 
: 
: 
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Not after 20 But though there be apparent Error in a Decree, yet 
Years, tho if the Party has reſted under it ſixteen or twenty 
Error in the Years, the Court in ſome Caſes will not reverſe it 
Decree: upon a Bill of Review. 1 Chan. Rep. 140. 

Nor Want of Nor will the Court reverſe a Decree for Want of 


Form. Form, or for miſtaking an Account ; for that may be 
help'd-by a Maſter, without a Bill of Review. 
Not to alter or (hall a Bill of Review, or any other new Bill, 
what is de- be admitted to change or alter a Matter already de- 
creed, creed, till the Party has obcy'd the Decree in all 


Things, which Rand upon the Strength of the Decree 
only; and wherein the Court can ſet him in as good 
a State again as he was, in caſe the former Decree hap- 
pen to be revers d. | | 
Decree to be As where the Decree is to yield up the Poſſeſſion cf 
firfl per- Lande, to deliver Writings, or to pay Money, he mult 
form'd. firſt perform theſe Things, before he is to be admitted 
to a Bill of Review : Except the Court ſees Cauſe to 
diſpenſe with the Manner of the Performance, Cc. as 
where wen en Gy decreed, the Court will perhaps diſ- 
penſe with the Payment of it upon giving good Secu- 
rity. 1 Chan. Caſ 42. | 
Bur not to But if the Decreerequires an Act to be done, which 
extinguiſh would extinguiſh the Party's Right at Common Law, 
the Party's (as Conveying Lands, Releaſing a Debt, or Acknow- 
Right. ledging Satisfaction, Cancelling Records and Eviden- 
ces, and the like) thoſe Parts of the Decree will be 
ſpared, and will of courſe be ſtayed by Order of 
Court, until the Bill of Review be determined. 


Order for But the Plaintiff in Review muſt move for an Or- 

ſtaying Exe- der to (tay the Execution of the Decree in thoſe or the 

cution. like Particulars, or in what elſe is proper to be ſtayed, 
if he expect to have it ſo. 


This Bill is not to be brought except Leave be given 

for the ſame, either on Petition or Motion. 
Leave to be And heretofore it was not to be brought, except the 
given. Party, who preferr'd it entered into a Recognizance, 
with Sureties to ſatisfy the Coſts and Damages for the 
Dy; in caſe the Matter thereof were found againſt 


im. 

And 20 l. de- But by a late Order, 101. was to be depoſited in 

poſited, * Court as a Security; and by a later Order, 20 Pounds 
is now to be depoſited, 


And 
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And this 20 l. muſt be depoſited before the Bill of Before the 
Review be filed, (anſwered:) But on a Rehearing Bill filed. 
( which ſee before pg. ) tis perhaps well enough 
if the Depoſit be made ſome convenient Time before 
the Hearing, 

As in the Caſe of Bills of Revivor, ſo alſo in Bills By Party or 
of Review, none but ſuch as are Parties or Privies can Privy. 
ordinarily bring them. Ante . : | 

Yet in ſome Caſes, where a Man 1s a 
ved by a Decree, he may have this Bill; as where a grie ved. 
Pariſh was ſued, and four of the Pariſhioners named 
only Defendants, another Pariſhioner, whoſe Right 
or Intereſt 1s affected, Cc. may bring this Bill. 

But a Deviſee is not intitled to a Bill of Review of Not by Devi- 
a Decree had againſt the Teſtaror, he not being privy to ſee, or Af 
him; and tis ſaid an Aſſignee cannot revive, nor re ſigoce: 
view. 

Several coincidental Cauſes being brought to Heat- Or one con- 
ing at the ſame Time, a Decree paſt againſt one, who, cern'd in a 
though a Party in one of the Bills, yet was not one in coineideutal 
the Bill, to which ſome Part of the Decree affecting Caule : 

him related : And this upon a Bill of Review was 

held to be no Error. 2 Chan. Caſ. 234. 

An Account was decreed, pending which the Suit Nor on an 
abated ; the Account was carried on, finiſhed, confir- Accoune ſta- 
med and decreed, and afterwards the Decree inrolled: ted and de- 
This Matter, upon a Bill of Review, was held no Er- creed. 
ror, or Cauſe of Reverſal. 1 Chan. Caf. 122. 

Decrees in inferior Courts, may by Bill here be re- Decrees in 
examined, and affirmed or reverſed, as the Court ſees inferiour 
Cauſe: But ſuch Bills are more properly Bills of Re- Courts. 
verſal, and not Bills of Review. : | 

Tis faid, no Witneſſes which were, or might have No former 
been examined on the former Bill, ſhall be examined Witneſſes. 
to any Matter on the Bill of Review. 

lis alſo ſaid, If an Infant be Plaintiff, he is bound Decrees in 
by the Decree of this Court, except there be a ſaving Caſes of ju. 
Clauſe therein, in which Caſe he may upon Petition ne Plain- 
to the Lord Chancellor, within ſix Months after he fiffs: 
comes of Age, have the Cauſe reheard. 

And *tis ſaid, There ought of Courſe to be ſuch ſa- Or Deſen- 
ving Clauſe for an Infint Detendant, upon which he qanes. 
may have the like Remedy ; and if there be my — 

2 a Clauſe 


ffected or grie - Or Perſon 


— — —— — 


| 
l 
| 
| 
{1 
4 
" 
| 
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a Clauſefor him in the Decree, it is erroneous, and 
he may help himſelf by Bill of Review. + | | 
And, that if a Decree be made againſt an Infant, 
not allowing him Time to ſhew Cauſe after he comes 
of Age, it is Error, and he may bring his Bill of Re- 

| W i938 =; 
What iza In the Cale of Curteſi againſt Smalrilge, 1 Chan. Caf. 
Ground for 2 43, 44. It was inſiſted on as a Rule, That nothing 
Bill of Re- {ſhall be a Ground to direct a new Trial to avoid a 
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vie w, or not. Judgment at Law, that would not be 4 Ground for a 


Bill of Review to reverſe a Decree; and that a Con- 
feſſion ſubſequent to a Decree, is no Ground for a 
Bill of Review: Nor is the Want of any Evidence or 
Matter, which might have been uſed in the firſt Cauſe, 
and of which the Party had then Knowledge, any 
; Ground for a Bill of Review. 75 
Bill of Re- If in Chancery a Decree be againſt a Statute, as the 
view and De. the Caſe was againſt the Statute of Wills, by which 
cree ex- the Common Law is affirmed, That where the Land is 
min'd and held in capite, one third Part ſhall be ſuffered to de- 
reverſed for ſcend to his Heir; and the Father deviſes all for the 
Matters ap- Payment of Debts, which is void for a third Part, 
pearing - and the Chancery confirms it for this third Part by 
gainſt a Sta= a Decree; this Decree may be re-examined and rever- 
tute. ſed, becauſe it is againſt the Statute, and ſo the Chan- 
cery errs in Law, Trin 15 Fac. in Canc inter Ruſwell 
and Every, adjudged upon a Demurrer per Bacon, 
Lord Keeper; and after Mich. 16 Fac. the Decree was 
reverſed accordingly by the Advice of Jultice Dodde- 
ridge and Juſtice Hutton, Aſſiſtants to the Court. 1 Kol. 
Abr. fo. 382. Z. 1. 

Where the So if the Chancellor errs in a Decree in a Matter of 
Chancellor Law, and it appears within the Decree; as if the 
errs in Mat- Chancellor makes a Decree upon the Law upon his 
ters of Law own Opinion, againſt the Opinion of the Judges, that 
appearing in this Decree may be reviewed for this Error 1n Law. 
the Decree, Trin. 15 Fac. in Canc in Sir George Reynel's Cate, ad- 
but not upon judged upon a Demurrer by Bacon Lord Keeper, Trin. 
a Matter of Fac. in Camera Scaccarii per Car, This Bill ot Review 
Fatt debe: js in Nature of a Writ of Error. 27 H 5. 15. there 
wrs a Matter of Law, and adjudged that it might be 
reverſed there. Rolls Abr. 382. pl. 2. Vide Lane 69, 70. 

and Hard, 51, 
; But 
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But if the Chancellor errs in his Decree upon a Mat- liter where 
ter of Fact, this Decree is final, and cannot be review- the Couit 
ed, becauſe they cannot go to a new Examination of st upon 
Witneſſes now; for after Publication, this cannot org of 
be done. Trin. 15 Fac. in Canc. This was ſo held * 
by the Lord Keeper in the ſaid Caſe, Trin. 8 Fac. inter 
Ardem & Darcy per Cur, 1 Rolls Abr. 382. pl. 3. Et 
vide Lane 68, 69. ſame Caſe. | | 

Vide Hard. $1. ſame Point arguendo, 174. ſame Point Where no 
reſolved. Where there is no Remedy againſt a De- Remedy af. 
an in a Court of Equity. 2 Bulft. 197, 215. Cu. Fac. cer D<cree. 

30. | 
And 3 Bulft. 118. it is ſaid, That where a Man is Beſt Way for 
wronged by a Decree, his beſt and only Way to have Remedy up- 
Remedy, is by Petition to the King, who may refer ona Decree, 
it to the Judges to give Redreſs therein. 4 nf. $5. 
but not to others. 1 Koll. Rep. 331. ; 

But 12 C. 113. it was reſolved by the Lord Chan- 
cellor, Chief Juſtice, Maſter of the Rolls, and two 
Judges, That the King cannot grant a Commiſſion to 
determine a Matter of Equity, but it ought to be de- 
termined in the Chancery, which hath had juriſdicti- 
on Time out of Mind, 

And where tis before ſaid, That the Bill is final, Where not 
and cannot be reviewed, it is alſo obſerved it cannot by Original 
be altered by Original Bill, 1 Chan. Caſ. 45. unleſs for Bill. 
Matter ſubſequent. Id. 64. — 2 

So if the Chancellor errs in his Conſcience, upon a Rehearing. 
Matter of Fact proved before him, there may be a Re- upon the old 
view upon this Matter, becauſe there needs no new Depoſitions. 
Examination, but this — be reviewed upon the old 
Depoſitions, and this is uſual. 1 Roll. Abr. 382. pl. 4. 

If there be a Decree made by Commiſſioners upon Where no 
the Statute of 43 Eliz. cap. 4. of charitable Uſes, and Bill of Re- 

ceptions put in againſt it in Chancery, and there view upon 2 


*tis heard, examined and confirmed, it cannot upon a Dæcree upon 


. . g - the Statute 
Bill of Review be further examined; for the Authori of chacitable 


ty of tke Chancellor is given by the Act, which men- Uf 
tions but one Examination: So that it is not like a 
Decree made by the Chancellor by his ordinary Au- 
thority, Mich. 2. Car. inter Windſor and the Inhabitants 
of Farnham, Cro. Car. 40 reſolved by three Judges up- 


on a Reference to them out of the Chancery. Lide 


Cc 7 Cro, 
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7 Cro. Car. 351. Same Caſe cited, 1 Fon. 147. Same Caſe 
reſolved by four Judges upon a Reference to them. 

Matters aſ- The Bill was a Bill of Review, and upon drawing 

ſigned for up the decretal Order, the Matter, upon which the 

Error ina Decree was made, was declared to be proved, and the 

Decree muſt Caſe ſtated far different from the Fact. The Errors 

sppear in the aſſigned by the Bill were, That the Decree was ground- 

Decree ic — ed on Matters not proved and inſtanced in Particu- 

— „ * A tars, and that the Matters mentioned in the Decree to 

3 Do ie be proved, were not proved, &c. The Demurrer was 

tried dy it general, That the Decree contained no Error in Law; 
and that the Matters alledged for Error were but Mit- 
judgment. And upon Debate it was declared, That 
upon a Bill of Review the Cauſes for Review mutt a- 
riſe and appear upon the Caſe as it is ſtated in the De- 
cree, and that the Facts muſt be admitted as there 


{tated. 
If the Fatbe And that where the Fact is miſtaken, upon which 
miſtaken at the Court grounded their Judgment'; it is proper in 
_ —_— fuch Caſe, tor that Reaſon, to have the Cauſe reheard 
O:4cr that before the Decree be inrolled : Yet after the Decree 
muſt be recti. enrolled that is no Ground for a Bill of Review; 
fied by Re- for the Decree inrolled is Matter of Record, and can 
hearing, and be tried by the Record it ſelf after it is inrolled, and 
not other= mult be taken to be true; and ſo the Demurrer was 
wiſe. lowed. 1 Chan. Caſes 54. Combs againſt Proud, Trin. 16, 
ar. 2. 

And there tis obſerved, the Reaſon-why the Review 
did not lic, was, becauſe as the Decree was drawn 

up, there was no Error appeared in it. Id. 5 | 
To reverſea In the Caſe of Slingsby againſt Hale. r Chan. Caſes, 
—— made 122. Hill 20 & 21 Car. 2. upon a Bill of Review to 
— enrolled reverſe a Decree made and inrolled above 20 Years 
3 * paſt, where upon a Reference to a Maſter to take an 
* Account of a Mortgage; pending the Reference the 
Suit abated by the Death of one of the Parties Defen- 
dant; yet notwithſtanding (no Notice being taken 
thereof) the Account went on, and the Maſter made 
his Report, which was confirmed, decreed and inrot- 
led. And now the Plaintiff being ' Deviſee of the 
Mortgager by his Bill of Review, aſſigns the Abatc- 
ment for Error, in reſpect there was no Cauſe in the 
Court, when the Account was Rated, and the — 
| 4 rawB 
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drawn up and inrol led, &: The Defendant demur- 
red, for that in nullo eff erratum, and the Plaintiff not Proceedingy 
intitled to a Bill of Review: And thereupon the Court (#fter an A- 
declared, they ſaw no Cauſe to alter the Decree ; and ditement- 
ſo allowed the Demurrer, and diſmiſs d the Bill. But 1 
upon Complaint to the Lord's Houſe, the Matter of — on 
the Demurrer was reheard by the Lord Keeper, Chief Cauſe: FRE 
Juſtice Hale and Vaughan, and they all three delivered — Cal . 
one uniform Opinion, That the Plaintiff being Devi- A Devifee 
ſee is not intitled to a Bill of Review, being not in cannot ma in- 
Privity to the Teſtator, againft whom the Decree was; rain a Bill of 
is if a Judgment be againſt Land, and the Owner ali- Review, be- 
ens the Land, the Alienee cannot bring a Writ of Er- cauſe be is 
tor, nor the Vendor; and fo diſmiſsd the Bill for 5t in Privi- 
_ — A TL EW ty. 
| ecree paſs'd where the Bill was never anſwered, Jill 
but the Bill taken pro conſeſſo, though the Party De- — 
ſendant never anſwered, but only appeared by his Review 
Clerk, and the Bill never read in Court, as it ought to where a De- 
have been. A Bill of Review was brought, ard on eree bad been 
Demurter diſmiſs d: Now the Heir brought another made upon 
Bill of Review, and though there was manifeſt Error, * Bil rake 
not only in the Form of the Decree, but in the Right pro Conſeſſs, 
allo, viz. Two Perſons having Title as Heirs, one of bete thels 
them had a Decree for the whole, who had Title but 10 PROTON 
to a Motety, yet the Lord North faid, there was no 1 
Remedy bye in Parliament, and cited Mordant, or 
| 72 s Caſe, and ſo diſmiſsd the Bill. 2 Chan. 

es 133. 

The Plaintiff, who had a Decree, brought a Bill of No Bill of 
\eview, and thereby complained, That he had not e- Review for 
nough decreed him; and a Demurrer was thereto, for him, on whoſe 
that if a Bill of Review lies, it lies only for him, a- Side the De- 
zinſt whom the Decrce of Biſmiſfion is: And after a <re* is. 
long Debate, the Demurrer was allowed, 14 Mai 
16 Car. 2. in the Caſe of Glover againſt Portingron, 

A Bill of Review on the ill Wording of the Decree Upon the ill 
was 54.5 to Hearing, and the Decree was read, Wording of 
and the Objections made againlt it, That the Decree a Decree. 
was founded on a Truſt ariſing on an Agreement, but 
doth not ſay, that ſuch Agreement was proved, but 
onl A and upon reading the Proofs, &c.] 

therefore 1t was Jn ſted, That the Decrce was 
04 made 
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Decree ought 
to be ground- 


ed upon Fact. 


1 
How the de- 
cretal Part 
ought. to be 
worded. 


Bill. 


Appearance 
and Anſwer, 
Oc. 
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made on the Bill and Anſwer. Mr. Solicitor ſaid it 
was the Courſe; and that when it is ſaid, On reading 
the Proofs it is decreed, it is intended that the Matters 
put in Iſſue are proved. But e contra, it was ſaid, 
That a Decree ought to be grounded on Fact, or elſe 
by the Clerk's Courſe the Defendants ſhould be bar- 
red of a Review in all Caſes; for the Plaintiff in a Bill 
of Review cannot alledge Matter of Fact contrary to 
what is {tated in the Decree to be proved; and it ma 

be many Iſſues are joined in the Bill and Anſwer ; if 
this Courſe ſhould hold, all muſt be admitted, .and 
no Man can truly know on what Fact or Caſe the De- 


cree was made, nor any Appeal brought. The Lord 


North declared accordingly, and was clearly of Opi- 
nion, That it was not enough to ſay, On reading the 
Proofs it is decreed, 8c. But upon reading the Proofs it 
appeared thus and thus, and therefore decreed, &c. Inter 
Broad and Broad, 2 Chan. Caſes 161. 

Note, the End of a Bill of Review being to reverſe 
a Decree formerly made, you are firſt to get a Copy 
of ſuch Decree after it is ſigned and inrolled ; for 
therein you are to recite the former Proceedings, as 
they are recited in the ſaid Decree, according to the 
enſuing Form, viz. 


To the Right Honour able Simon Lord Harcourt, 
Baron of Stanton Harcourt, Lord High Chance 
lor of Great Britain. l 


Umbly complaining, ſhew unto your Lordſhip 
your Orators A. B. and C. P. of, &c. That F. E 

the Elder of, Cc. did in Trinity-Term, in the Year, &. 
exhibit his Bill againſt them the ſaid A. B. and C. U. 
and alſo againſt one V. B. thereby ſetting forth, That 
whereas, Cc. (according as the former Bill is recitedin 
the Decretal Order) and for Relief therein the ſaid FE, 
prayed the Proceſs of this Honouroble Court again 
your Orators and the ſaid W. B. wherewith your C- 
rators, then Defendants, peing ſerved, did appeat: 
And in Hillary-Term, in the Year, Cc. your ſaid Or: 
tors put in their Anſwers to the 1aid Bill, and ther- 
by, amongſt other Things, did deny, or confeſs, ot 
avoid, G c. (according as the Subſtance of the 1 
Jer! 
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ſrers are alſo ſet forth in the Order) and denied all 
Combination as by the faid Bill and Anſwer, Relati- 
on being thereunto had, more tully appears: Where- 
upon the ſaid F. E. replied, and your Orators rejoin'd, 
and Iſſue being join d, Witneſſes were examined on the 
Plaintiff's Part, and the ſaid Cauſe was ſet down to be 
heard, and your Orators being ſerved with Proceſs of 
Subpæna to hear Judgment, did not attend on the Day 
aſſigned for that Purpoſe, but made Default; where- 
upon the ſaid Cauſe coming to be heard on, Cc. 
Upon opening of the then Plaintiff's Bill, and read- 
ing your Orator's Anſwers, and the Grant made by 
the late King Charles the Firſt, unto the then Plaintiff, 
and others of the ſaid Rectory of S. and upon reading Hearing ex 
of divers ancient Records, Sc. ſhewing as well the parte. 
Title of the Crown to the ſaid Rectory, as alſo what 
Rent, & c. had been anſwered to the Crown for the 
ſame ſince, &c. And alſo upon reading the Depoſiti- 
ons of Witneſſes taken on the Plaintiff's Part, your 
Orators not having then examined any Witneſſes : 
Upon all which it was then ordered by the Court, 
That a Decree ſhould be drawn up to eſtabliſh the Order ni 
Payment of the ſaid, &c. in Queſtion, with the then 
Plaintiff and his Aſſigns, until he or they ſhould be 
evicted by Law, unleſs Cauſe were ſnewed to the con- 
trary at the firſt Sitting on Monday the then next 
Term, at which Time the Court would alſo conſider 
what Allowance ſhould be given to the Complainant 
for the ſaid, &c. of the five Years Arrears thereof 
mentioned in the ſaid Bill. Whereupon on, c. fol- 
lowing, this Court was moved on the Behalt of ;your 
Orators then Defendants, and it was alledged, that 
they were not ready for the Defence of the Cauſe at 
the Time of the Hearing before-mentioned, neither 
did make any Defence at the ſaid Hearing, the Depo- 
ſitions and Examinations of their Witneſſes being tent 
up by the Polt, and none here to make Oath they 
were received from the Hands of a Commiſſioner, as 
by the Courſe of this Court ought to have been 
done, and thereſore they could not be made Uſe of 
at the Hearing: And thereupon it was moved, and de- Motions. 
ſired by your Orators, that they might then be heard 
therein, Upon which Motions, and upon reading, 
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ſeveral Affidavits, as well on the Part of the ſaid J. E. 
as on the Part of your Orators, it was ordered by this 
Court, That your Orators ſhould before the Begin- 
ning of the then next Trinity- Term, pay to the faid 
F. E. 5 l. for Coſts; and if the ſaid Money were paid 
accordingly, then the ſaid Cauſe to be reheard the ſe- 
cond Monday of the ſaid Trinity - Term, or otherwiſe 
ot: On which Day the ſaid Cauſe coming again to 

be heard, according to the ſaid laſt recited Order, up- 
on full and deliberate Hearing of the ſaid Cauſe, and 
reading the Depoſitions taken on the Part of your O- 
rators, and debating of the ſame by Counſel Learned 
on both Sides, it was thereupon ordered by the Court, 
2 and with the Conſent of both Parties, That the 
uſtom ſet forth in the ſaid Bill ſhould be referred to 

a Trial at Law in an Action upon the Caſe, to be 
brought by the ſaid F. E. againſt your Orators, then 
Defendants in the Office of Plea of that Court after 
the uſual Manner, That in Conſideration of one 
Shilling given by the ſaid F. E. to your Orators, your 
Orators did promiſe to pay the ſaid F. A. 5 J. if the 
1 F. A. could prove the Cuſtom alledged in the 
id Bill ; in which Action your Oratars were orde- 
red to confels Circumſtances, that is to ſay, the Con- 
ſiderations and Afr, and both Parties to ſtand 
only upon the ſaid Cuſtom ; which ſaid Action was 
to be tried at the Bar of, &c. by a Jury of the Coun- 
ty of A. the third Day of, & c. then next following, 
and the on upon the ſaid Plaintiff's Bill was fe- 

- ſerved to the Court, till after the ſaid Trial ſhould be 
had as aforeſaid, as by the ſaid Order may alſo more 
fully appear; which ſaid Trial being at the Bar of, 
Fe. according to the Directions ot the ſaid mentr 
ned Order: and-the then Plaintiff having proved the 
uſtom, —.—.— a Verdict thereupon on his 
Behalf, the Court was moved on Friday the 10th Day 
of NM. then following by the ſaid then Plaintift's 
Counſel, That in as much as the ſaid F. A. Plain- 
tiff in the ſaid Suit, had obtained a Verdi upon the 
ſaid Trial and Judgment entred thereupon, that the 
Poſſeſſion of the Payment of the ſaid twentieth Part 
of the Fiſh in Queſtion might be eſtabliſhed with the 
Haid Plaintiff in the Suit, that a Decree _ be 
| ; | rawn 
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drawn up thereupon, according to the ſaid recited Or- 
der of the 6th of February laſt paſt; and that the 
Court would be pleaſed to conſider what Allowance 
ſhould be given to the Plaintift in that Suit for the 


391 


ſaid 2oth Part of the five Years Arrears mentioned in Decree made 
the Bill: It was thereupon ordered by the Court, abſolute, nf. 


That the faid Decree formerly pronounced by the 
Court aforeſaid, ſhould be drawn up and made abſo- 
lute, and the Poſſeſſion of the Payment of the twen- 
tieth Part of the Fiſh in Queſtion eſtabliſhed with the 
ſaid Plaintiff in that Suit, wherein Conſideration 
ſhould be taken of the ſaid Arrears, unleſs Cauſe was 
ſhewed to the contrary on, &c. And foraſmuch as no 


Cauſe was ſhewed to the contrary, according to the And con» 


{aid laſt recited Order, it was therefore ordered, ad- firm ed. 


Judged and decreed by the Court, That the Poſſeſſion 
tors then Defendants, or either of them, being an In- 
habitant of the Town of S. aforeſaid, and did uſe the 
Trade of Fiſhing there, or the Value thereof, ſhould 


be eſtabliſhed with the ſaid Complainant F. E. or his 


Aſſigns And your Orators, the Defendants in that 
Suit, ſhould for the future pay to the ſaid F. E. or to 
his Aſſignee or Aſſignees, during his or their Eſtate in 
the Premiſſes, the 2oth Part of the Fiſh then after to 
be taken at Sea, or the 20th Part of the Value of the 
faid Fiſh, whereſoever the ſame ſhall be taken or ſold, 
according to the Cuſtom before ſet forth in the ſaid 
Bill of 4 And, as touching the Arrears 
thereof for the five Years next before the exhibiting of 
the aid Bill, foraſmuch as it was proved by the Plain- 
tiff, that the ſaid 2oth Part of the Fiſh then in Queſti- 
on taken by your Orators in each of the ſaid five 
Years reſpectively, was worth 4 J. which will amount 
to in all 40/. It was therefore further ordered, ad- 
adjudged and decreed by this Court, That your ſaid 
Orators ſhould reſpectively pay unto the ſaid F. E. 
Plaintiff in that Suit, or to his Aſſignee or Aſſignees, 
the Sum of 201. a-piece in Lieu of the 2cth Part of 
the Fiſh taken and ſold by your Orators during the 
faid five Years before the exhibiting of the ſaid Bill, as 
by the ſaid Bill, Anſwers, Pleadings, Orders and De- 


e 20th Part of the Fiſh taken at Sea by your Ora- 


crees remaining ot Record in, Cc. may more at large Decree fGgn'd 
| Cc4 appear z and inroll'd, 


Averment, 


ought not to 
bind the now 


Becauſe erro- 
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appear: Which Decree is ſince ſigned and inrolled in this 
Court. But your Orators do aver, and ſay, That the 
ought not to be bound thereby, nor ought any. ſu 
Decree in Juſtice to have been made or pronounced a- 
gainſt your Orators, nor ought the Poſſeſſion of the 
20th Part of the Fiſh taken at Sea by your Orators, or 
either of them, or the Value thereof (albeit they be In- 
habitants of the Town of S. aforeſaid, and do uſe the 
Trade of Fiſhing, and ſell the ſame Fiſh) be eſtabliſh- 
ed with the ſaid F. E. or his Aſſigns ; neither ought 
- Your Orators, or either of them for the future, to pay 
tothe ſaid F. E. or his Aſſignee or Aſſignees during 
his or their Eſtate in the Premiſſes, or any other Time, 
the 2oth Part of the Fiſh hereafter to be by them taken 
at Sea, or the 20th Part of the Value of the ſaid Fiſh, 
whereſoever the ſame ſhall be taken or ſold, according 
to the ſuppoſed Cuſtom ſet forth in the ſaid Bill: 
Neither ought your ſaid Orators, or either of them, to 
pay unto the ſaid F. E. or to his Aſſignee or Aſſignees, 
the Sum of 20/. a-piece, or any other Sum whatſoc- 
ver in Lieu of the 20th Part of the Fiſh taken and 
fold by them your ſaid Orators, or either of them, 
during the five Years before the exhibiting of the ſaid 
Bill, as by the ſaid Decree is decreed and appointed, 
but that the ſame Decree is manifeſtly erroneous, and 
ought to be reverſed, and for Error therein do, accor- 
ding to the Courſe of this Honourable Court, aſſign 
the Error therein as followeth, vis. foo 
Firſt, Your Orators ſay, and hope to maintain, 
That the Cuſtom and cuſtomary Payment for Fiſh 
taken at Sea by the Inhabitants of the Town of S. ſet 
forth and pretended by the ſaid F. E. in his faid Bill 
of Complaint, is uncertain, unreaſonable, and void 
both in Law and Equity; neither is there any ſuch 
Cuſtom or cuſtomary Payments due, 
Secondly, Your Orators ſay, That the Matter direct- 
ed by this Honourable Court to be tried by a Jury of 
_ Middleſex, as aforeſaid, and the Verdict thereupon, 
doth-not aſcertain the Court, that there is ſuch a Cu- 
ſtom, as in the ſaid Bill of Complaint is pretended, 
but only that the then Plaintiff made Proof there; 
which Proof by incompetent Witnefles in Reference to 
the Right of the Thing in Queſtion upon the oy — 
| _ | ; kNpU 
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though unconcerned in Reference to the Promiſe up- 
on the Declaration at Law was made, and could have 
been diſproved by your Orators. 

T hirdly,That by the Order, which appointed and di- 
rected the ſaid Trial, the Point whether F. E. then 
Complainant, could prove the pretended Cuſtom was 
only in Iſſue: And your Orators could not then offer 
any Thing by way of Diſproof thereof, or Rand upon 
the Uncertainty, Unreaſonableneſs or Illegality of the 
{aid pretended Cuſtom. | 

Fourthly, Although your Orators conſented to the 
Trial of the ſaid Iſſue directed, yet your Orators did 
never conſent, That, if the Verdict upon the ſaid 


Iſſue ſhould paſs againſt them, the Matter in Queſtion 


ſhould be decreed againſt them; but the ſaid Cauſe 


ſtood entire upon the Equity thereof notwithſtanding, 


and the ſaid Iſſue was collateral and extraneous there- 
unto. UE 
Fifthly, The ſaid Decree it ſelf doth eſtabliſn with 
the {aid F E. the then Complainant, or his Aſligns, 
the 2ath Part of the Fiſh taken at Sea by your Ocators, 
or the Value thereof, which 1s altogether uncertain, 
whether with the Complainant, or with his Aſſigns, 
and whether the Poſſeſſion is io be of the 20th Part, 
or of the Value thereof. | 
 Sixthly, It is thereby decreed, That yaur Orators 
ſhould for the future pay unto the ſaid F. E. or tothis 
Aſſignee or Aſſignees, during his or their Eſtate in the 
Premiſſes. the 20th Part of the Fiſh then after to be 
taken at Sea, or the 2oth Part of the Value thereof, 
where-ever the ſame ſhould be taken or fold, which 
is altogether uncertain whether it ſhall be paid to the 
ſaid 7. E. or to his Aſſigns; and whether the 20th 
Part of the Fiſn, or the Value thereof, and how the 
Value ſhould be decided; and is larger, than the 
Proofs or the Verdict in the ſaid Caſe did warrant. 
Seventhly, It is thereby alſo decreed, That your Ora- 
tors ſhould reſpectively pay unto the ſaid F. E. or to 
his Aſſignee or Aſſignees, the Sum of 20 l. a- piece in 
Lieu of the Fiſh taken and fold by your ſaid Orators 
during the five Years before the exhibiting of the 
ſaid Bill, which is altogether uncertain ; alſo whether 


they ſhould pay it to the ſaid F. E. or to his Aſligns ; 
| | an 
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and is for Fiſh taken and fold, and not for the Value 
thereof, and therefore not purſuant to the pretended 
= ker alledged by the Complainant in bis ſaid 
| ill. e 

680 Eighthly, The ſaid F. E. was not alive at the Time 
of the ſaid Decree made in the ſaid Cauſe againſt your 
ſaid Orators, and fo could not be bound by the ſaid 
Decree, and conſequently your Orators ought not to 
be bound thereby. For all which ſaid Errors and Im- 
— in the faid Decree your Orators have 
ought this their Bill of Review, and ought to be 

relieved therein, | 


Concluſion. In tender Conſideration whereof, and for that there are 
divers other apparent Errors and Imperfections in the 
ſaid Bill, Orders, Decree and Proceedings, by Reaſon 
whereof the ſame ought to be reviewed and revers d, 

Prayer of Re- and ought not to bind your Orators. To the End 

verſal, &c, therefore that the ſaid Decree, and all the Proceedings 

| thereupon, may be reviewed and reverſed, and that 
the ſaid F. E. may anſwer the Premiſſes, and that 

— Oratots may be relieved in all and ſingular the 

remiſſes, as in Equity and good Conſcience they 

ought to be, your Orators — Relief in this Honou- 

rable Court, and that the ſaid Bill, and Decree, and 

Proceedings thereupon may be reviewed and revers d: 

And Proceſs And that your Orators may be relieved therein, as in 

ed revivend” all Equity and good Conſcience they ought ; = 

G reſpendend” pleaſe your Lordſhips to grant to your Orators her 

ajzeſty's Writ of & ad revivend' & reſpondend' 
directed to D. G. F. K. 8c. Aſſignees of the ſaid F. E. 


commanding them, c: 
Another Bill 4 Bil of Review for R. B. Eſquire againſt A. B. 


of Review and J. C. Adminiſtrators, with the Will annexed 


brought up- S. B. deceas'd. . 
on a former 


Bill of Re- To the Right Honourable W. Lord C. Cc. 


view, where - 


upon a De- mbly complaining, &c. ſetting forth (a beſore) 
—_ That ſuch a Term the Plaintiff exhibited his 


Wheieas tb is Bill being directed to the Lord Chancellor, C. prays that 
the Revere miy be rever.ed, and that the firſt Decree may ſtand. Bin 
| | ill, 
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Bill, &c. (ſetting forth the Subſtance thereof, as it is in the Proceedings 
Decretal Order) And that thereupon the Defendant on the Ori- 
anſwered, and the Plaintiff replied, and that Wit- = Bill, 
neſſes were examined, and their Depoſitions publiſh- O. recited. 
ed. Cc. That the Cauſe came on to Hearing, and was Hearing, Re- 
heard and decreed by the Lord Chancellor S. and af- hearing and 
terwards reheard by him, and the Decree confirmed, firſt Decree 
&c. ( ſetting out the ſeveral Orders, and what was decreed confirmed. 
in particular) After which ſet forth the Petition for a 

Rehearing to the Lord Keeper W. and that the Cauſe 

was accordingly reheard, and that the Decree of the 

Reverſal was made by him, ( pront the Decree) And The firſt Bill 
that that Decree is ſigned and enrolled ; and that of Review, 
thereupon the now Plaintiff was conſtrained to pre- G and Re- 
vent Proceedings upon the ſaid Statute, to pay the _ of the 
Sum of - - over and beſides the ſaid 7001. the pre- former De- 
tended Value of the Wines, and which was paid on The Perfor- 
granting the Injunction, as aforeſaid; but that the nunce there- 
laid Statute js not yet delivered up, or vacated. of, &. 

Since which Time B. the Plaintiff in the former 
Bill of Review is dead, having made his laſt Will, Death of the 
but no Executors thereof; or if any that they renoun- then Plain- 
ced, and that Letters of Adminiſtration cum Teſtamen- tiff, &c. 
to annexo are granted to the Perſons at ſ#pra; And 
that the ſaid Adminiſtrators have poſſeſs'd themſelves 
of B's perſonal Eſtate, being of great Value. . 

That the now Plaintiff is aggrieved by the faid laſt That the Jaſt 
Decree, which reverſed the Decree made by the Chan- Decree is er- 
ecllor S. and that the ſaid laſt Decree is erroneous, 9200s. = 
and ought to be reviewed and reverſed. . 

For that it appears even by the ſaid Decree, that Errors aſſign» 
there was a very ill Practice and Contrivance in the ed, 
then Defendant B. in — the ſaid Statute of 
2800 J. from the now Plaintiff, an Heir in the Life- 
time of his Father, defeaſanced for the Payment of 
14001. at the End of forty Days after the Fathers 
Death, and that it was given for a Parcel of Wines Being on # 
valued in the Bargain at 7001. So that as it appears by corrupt Bare 
the Decree, ſuppoſing the Wines to be of the Value 5% 

790 J. (which the Plaintiff doth not admit) the Do- 
endant B, was to have double the ſame Sum within 
forty Days after the Father's Death ( whom he then 
knew to be confined to his Chamber by Sich is, and 


who 
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| who died ſoon after.) Which Bargain and Contract 
And contra- appears in it felf without any other Evidence to be 
ry to former fraudulent and corrupt, and ſuch as this Court hath 
Piecedents. always granted Relief againſt, and diſcountenanced; 

| and the ſaid late Lord Keeper W. himſelf, ſoon after 
the making of this Decree upon another Rehearing in 
the like Caſe between the Plaintiff and one T. made 
on a Contract for a Parcel of, &c. confirm'd the Lord 
S's Decree formerly made to the ſame Effect with the 
ſaid Decree made by the ſaid Lord S. in this Caſe. And 
the ſaid late Lord Keeper V. did afterwards in other 
| Cafes make the like Decree for ſetting aſide fraudu- 
Prayer of lent and unteaſonable Bargains and Purchaſes. Where- 
Reverſal, & fore, and for that the Decree is apparently erroneous 
| | and unjuſt, and contrary to the Precedents of this 
Court, as well ancient as modern, the now Plaintiff 
humbly conceives, and is adviſed, That the ſame ought 
to be reviewed and reverſed ; and that the firſt De- 
cree made by the Lord S. ought to ftand and be con- 
firmed, and that your Orator ought to be repaid the 
ſame Sum with Intereſt, which he paid to the ſaid B. 
who hath left Aſſets, Cc. To the End therefore that the 
ſaid laſt Decree may be reviewed and reverſed, and 
the ſaid Money repaid with Damages; and to that 
End that the ſaid Adminiſtrators may either admit 
Aſſets, or diſcover B's perſonal Eſtate, and the Parti- 
culars and Value thereof ; and that your Orator may 
| be relieved in the Premiſſes according to Jultice, &c. 
And Subpens May it pleaſe your Lordſhip to grant her Majetty's 
7 revivend * Subpena ad revivend & ad reſpondend', direct- 

C. Ce. | [4/94 + 


Type joynt and ſeveral Plea and Demurrer of J. C. 
* and C. C. Defendants, to the Bill of Review of 
J. H. Complainant. 


HE ſaid Defendants by Proteſtation, & c. fay 
— — they are adviſed by Nel Counſel, That the fai 
2 Bill of Re. Bill of Complaint is irregular and inſufficient, and 
view. ſuch, whereunto they are not, by the Rules of this Ho- 
: nourable Court, compellable to anſwer, the Scope 
and Subſtance thereof of the Complainant's own Shew- 
ing appearing to be, That theſe Defendants did here- 
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tofore exhibit a Bill into this Court againſt, &c. ſetting 

forth, That, &c. Whereunto theſe Defendants do de- 

mur, and for Cauſes of Demurrer ſhew, That it doth Cauſes of 

not appear, as by the Rules of this Court it ought, be- Demurrer. 
fore the Bill of Review be allowed, that the now 
Complainant hath obtained any Leave or Licence of 

this Honourable Court to exhibit his Bill of Review; 

nor that the ſaid Complainant hath entred into a Re- 

cognizance, with Sureties, before a Maſter of this E 
Court, for Satisfaction of the Defendant's Coſts and 

Damages, in caſe the Bill of Review be diſmiſs d; 

nor given Notice to theſe Defendants of his ſo doing. 

Nor that the ſaid Complainant hath performed the ſaid 

Decree, or yielded any Obedience thereunto, either by 

paying the Money, bringing in the Deeds, &c. Where- Note, moſt of 
fore, and for that it doth not appear that the Com- the Cauſes of 
plainant hath obſerved the Rules of this Court in any Demurrer to 
of the Particulars aforeſaid. Aud for that it doth ap- 2 Bill of Re- 
pear of the Complainant's own ſhewing, That the view are here 
ſaid Decree complained of by him, was regularly had, *Gigacd- 

and made upon a full — And for that there is 

no Error in Law ſet forth in the ſaid Bill of Review to 

be appearing in the Body of the ſaid Decree, which is 

any way ſufficient to induce this Honourable Court to 

reverſe the ſaid Decree, the ſuppoſed Errors in the Law 

therein aſſigned, being meerly ſpecious and leading, 

principally to draw again into Examination Matters 

of Fact already examined in the firſt Suit: Aud for 

that, as of the Complainant's own ſhewing it appears, 

the very ſame Matters were all fully in Iſſue in the 

ſaid Cafe, and duly debated and given 1n Evidence at 

the Time of the Hearing thereof, when the ſaid De- 

cree was made. And for that. the Complainant, for 

ought appears by the ſaid Bill, hath not fo much as 
alledged any new Matter at all, which was not in Iſ- 

ſue before, whereby to induce this Honourable Court 

to rehear the ſaid Cauſe, and change the Matters de- 

creed, ſave only a. meer Pretence, without any Oatlt 

made of the Truth thereof (as the Rules of this Court 

require) That it is lately come to his Knowledge, | 
that his Father and Mother did levy a Fine, &c. To 

the Uſe, &c. which it admitted to be true, the Com- 

plainant's Iguorance thereof is no Ground at all = 
l 
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Bill of Review, or to induce this Court to reverſe the 
ſaid Decree, being ſuch an Allegation as may be 
made in all Caſes whatſoever ; but is not ſuch nen 
Matter whereof the Complainant could not by any 
Poſſibility have had Notice thereof at the Time of 
the making of the ſaid Decree, as by the Rules of this 
Court is in that Caſe provided. And if ſuch Fine, &c. 
was levied, Cc. it appears it was ſubſcquent to the 
ſaid Settlement, upon which the Decree is grounded; 
and there is nothing alledged in the ſaid Bill, which 
ought to alter the ſaid Decree in any Particular; but 
the ſame Decree, as it was made upon great Delibera- 
tion, ſo it was upon very juſt and equitable Grounds, 
notwithſtanding any Thing in the ſaid Bill alledged, 
which tendeth only to bring into Examination the 
ſame Things, which were heard before, and ſettled and 
decreed as aforeſaid, Therefore, and for divers other 
ImperfeRions in the ſaid Bill appearing, theſe Defen- 
dants do demur and abide in the, Law to the Com- 
lainant's ſaid Bill of Review, and humbly pray the 
Judgmen of this Honourable Court, Whether they 
11 be enforced to make any other Anſwer there- 
to, or the Complainant be permitted to proceed = 
further thereupon: And pray to be hence diſmiſ- 


fed, Cc. 


Note, Bills of Reverſal, in Nature of Bills of 
Review, are ſometimes brought in this Court a- 
gainſt Decrees and other Proceedings in Ireland, 
and limited Juriſdictions in England, according 
to the enſuing Form, viz. 


HUmbiz complaining, ſheweth' unto your Lord 
+ ſhip G. D. of L. in the County of London-Derry, 
within the Kingdom of Ireland, Eſq; That in the Year, 
&c. your ſaid Orator did take up from F. N. of L. P. 
in the ſaid Kingdom of /reland, in Goods, Commodi- 
ties and ſome Monies, to the Value of 530 I. of currant 
Money of Great Britain, and for ſecaring the Payment 
of the ſame, with lawful Intereſt, at a certain Day 
then to come, and ſince paſt, unto the ſaid F. N. his 
Executors, Ge. did mortgage to the ſaid F. V. certain 


Ok Bills ok Review, &c. 


Lands, Cc. in, &c. and at the ſame Time entred into a 
Statute · Staple to the ſaid F. V. his Executors, &c. in 
the Penalty of... pront the ſaid Deed of Mortgage 
and Statute, &c. And further ſheweth, That the ſaid 
7 N. or ſome in Truſt for him, received of the Pro- 

ts of the ſaid Lands the Sum of 257 J. towards Sa- 
tisfaction of the ſaid 5300. ſo taken up as aforeſaid, and 
afterwards at ſuch a Time paid the ſaid F. N. 65 l. 
towards further Satisfaction thereof; but your Ora- 
tor for ſome Years after not being able to ſatisfie the 
Remainder of the ſaid 530 l. was in the Year, Cc. by 
indirect Means uſed by the ſaid 7. N. compelled to ac- 
compt with him, and to execute a ne Deed of Mort- 
gage to him of other Lands in the ſaid Kingdom of 
Ireland, for the ſecuring of what was due upon the firſt 
Deed of Mortgage and Statute-Staple, ſo executed as 
afbreſaid, and upon no other Conſideration whatſo- 
ever, whereby your Orator became obliged to pay the 
ſaid F. N. &c. within a ſhort Time after the intire 
Sum of 750 l. has by the faid Deed of Mortgage ſo ex- 
torted from your Orator (and refers to it) though the 
firſt Mortgage-Deed and Statute were only for Pay- 
ment of 533 I. and of which the ſaid F. V. had 
received out of the ſaid Eſtate 257 J. or if taken for 
Intereſt, as is pretended, was more than 24 J. per Cent. 


known Laws of the Land. And that as ſoon as your 
Orator had executed the faid later Deed of Mortgage 
to the ſaid F. N. for the farther Sum of 750 l. princi- 
pal Money as aforeſaid, he refuſed to deliver up or 
cancel the ſaid firſt Deed of Mortgage, or to releaſe 
the ſaid Statute of 11601. ſo entred into, Cc. And 
further, That in Purſuance of the ſaid later Agreement 
by that ſecond Deed of Mortgage ſo entred into, and ex- 
torted from your Orator as aforeſaid, your ſaid Ora- 
tor did pay ox cauſe to be paid to the ſaid F. N. or his 
Order the full Sum of 550 l. by 50 J. per Month; fa 
that by a juſt and reaſonable'Computation the ſaid O- 
riginal Sum of 5 30 l. and legal Intereſt for the ſame, 
was not only fully paid, but alſo more than the Sum 
of 1col. was over-paid. Notwithſtanding all which, the 
ſaid F. N. refuſes to cancel or deliver up the ſaid 
Deed,and ſtill detains not only the Original Mortgage” 
e 


contrary to al ＋ 2 and good Conſcience, and the 
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Deed and Statute-Staple, but alſo the later Deed made 
for the Payment of the ſaid 7501. as aforeſaid: By 


which indirect Proceedings it remains in the Power and 
at the Pleaſure of the ſaid 7. W. his Executors, Cc. at 


any Time to extend your Orator's Eſtate by Vertue of 


the firſt Deed of Mortgage and Statue-Staple, and to 
compel your Orator under Pain of loſing all manner 
of Equity of Redeinption to pay the Money contracted 
and engaged to be paid by the laſt Deed of Mortgage, 
though the principal Debt, and all Intereſt for the ſame 
be in good Conſcience and Equity fully ſatisfied. and 
paid, and 100 J. over and above. | 5 
And further ſheweth, That in the Year, &c. your 
Orator having received an Aſſignment from the Earl 
of R. on F. Cary Eſq; for the Payment of 800 l. in the 
Space of four Years by ſeveral Payments, your Orator 
did by Letter of Attorney, &c. aſſign the ſame over to 
the ſaid F. N. and appointed him to receive the ſame 
whe” accordingly did receive the ſame Half Yearly, 
viz, 100 Il. Half Yearly, fo that be the ſaid F. N. had 
in the Year, Cc. receiv'd of the ſaid F. C. by Vertue 
thereof, the Sum of 800 l. by ſuch ſeveral Half Yearly 
Payments: All which ſaid ſeveral Sums of Money the 
| ſaid F. N. hath receiv'd for your Orator's Uſe, and 
upon your Orator's Account, and is liable to account 
for the ſame to your Orator, and for the Intereſt there- 
of, which at the loweſt Computation amounts to the 
Sum of, &c. and which your Orator hoped the ſaid 
J. N. would long ſince have done, he having been often- 
times in a Friendly Manner requeſted by your Orator 
ſo to do. But ſo it is, may it pleaſe your Lordſhip, 
That in the Year, Sc. Dame A. P. then Relic and 
Widow of Sir T. P. late of L. D. aforeſaid, deceas'd, 
having obtain d a Decree in the Court of Chancery in 
_ dreland, againſt Part of your Orator's Eſtate in that 
Kingdom, for the Sum of 5001. for Arrears of her Join- 
ture, and 80 J. per Annum to be paid to her during her 
Life, out of your Orator's Eſtate there, the ſaid F. N. 
did thereupon undertake in Truſt for your Orator, to 
compound with her for the Arrears of — 2 ſo 
decreed upon your Orator's Eſtate in Ireland, as afore- 


laid, for the Benefit and Advantage of your Orator ; 


and accordingly did on Echalf of your Orator, agree 
be 13 al 


ay am Ak Ss <a } _a@ . 1 


and compound with her for 600 l. to diſcharge the ſaid 
Decree and Incumbrance: But the {aid F. V. was no 
ſooner 1ntituled to the faid Arrears by Grant from the 
ſaid A. P. tho in Truſt for your Orator, and in Diſ- 
charge of the ſaid Decree, but contrary to all Equi- 
i, c. he unjuſtly Nen to himſelf the Bargain and 
nefit of the ſaid Compoſition, and went about to 
extend your Orator's Eſtate by vertue of the ſaid De- 
cree, whereupon your Orator was compelled to come | 
to an Agreement to pay the ſaid F. N. 800 J. by 5ol. a 
Month, in Conſideration he would aſſigu the Benefit of 
the {aid Decree to your Orator, and accordingly gave 
Bonds, &c, for the Payment thereof: But the ſaid 7. N. 
hath ſince refuſed to aſſign the ſaid Decree, &c. tho. 
your Orator in purſuance of the ſaid Agreement, hath 
paid him the Sum of 2501. as Part of the ſaid 8001. 
And further, That taking Advantage of your Ora- 
tor's being beyond the Seas out of the Kingdom, he ſued 
your Orator in the Court of Chancery there, and obtain d 
a Decree ex parte againſt your Orator for 2917 J. 125, 
upon Pretence of Arrears due to the ſaid A. P. without 
making any Diſcount, or taking any Notice of what he 
ſtood indebted to your Orator, being 3527 l. 12 5. as a- 
foreſaid : By Pretence of which ſaid laſt mentioned De- 
cree, he hath taken Poſſeſſion of your Orator's whole 
Eſtate in that Kingdom, and by the Power of the 
Sheriffs there turn d your Orator's Wife and Chil- 
dren out of Doors, compell'd your Orator's Tenants 
to attorn to him, and by that Means receiv'd out of 
your Orator's Eſtate many Thouſands of Pounds more 
than was or could be due to him, though your Ora- 
tors Demands be notallow'd, and likewiſe ſhews ſeve- 
ral Conſignments of Goods to the ſaid 7. N. and Monies Cauſes of 
receiy'd by him on Bills'of Exchange payable to your Equity. 
Orator, amounting to 15001. and which he refuſes to 
account for to your Orator; and that your Orator 
ſince the late happy Revolution here, and Reduction of The Plain« 
the ſaid Kingdom of Ireland, being wrought upon and tiff's Ab. 
prevail'd with by the People of London-Derry to come ſence, Oe: 
over into England, and ſollicite his preſent Majeſty on 
their Behalf, and for that your Orator and Family 
are now ſettled here, _ - go over into Ireland 


- 
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The former by reaſon of ſeveral Affairs of his own, and other Per 
Decree ex ſons, wherein he is intruſted, do require his daily At- 
parte, and tendance at the Court here in Eugland, the ſaid F. N. 
erroneous. taking Advantage thereof endeavours in the Abſence 
of your Orator, not only to revive the Decree, which 
he obtain'd ex parte againſt your Orator, as aforeſaid, 
Errors aſl} notwitſtanding the ſaid Decree is erroneous in the Par- 
ſigned, ticulars herein- after ſet forth: | | | 
_ Firſt, Becauſe it was obtain'd ex parte, when neither 
your Orator, his Clerk in Court or Solicitor, were 
reient. 
N Secondly, Becauſe the Decree was founded upon a 
Report made ex parte, and that Report made upon an 
account ſtated ex parte allo, URIs 
- Thirdly, Becauſe the ſaid Account was falſly com- 
8 both in Matter and Form; and ſhew hom ſo in 
articular, {and ſeveral other Exceptions to the Re- 
port made ex parte, upon which the ſaid Decree was 
founded.) f A 
And further, that the ſaid F. NM. ſues the Complain- 
ant upon both the ſaid Mortgage-Deeds and Statute - 
Staple, and alſo upon the Bond, &c. whereas the ſame 
ought long ſince to have been delivered up to the Plain- 
tiff to be cancelled : But the ſaid F. V. the better to 
colour his uvjuſt Proceedings againſt the Plaintiff, pre- 
tends and gives out, That your Orator . hath owned 
before a Maſter in Chancery in that Kingdom, that there 
is 20001. due tothe ſaid F. N. upon the Decree ex part: 
obtain d againſt the Plaintiff, for the Arrears of A.P.' 
Jointure, as aforeſaid : And that the Plaintiff hath ſo- 
lemuly promis'd not to hinder the ſaid F. N. from re- 
ceiving the ſame out of the Plaintiff's Eſtate there, or 
to ſeek for any Abatement of the ſame, though the 
Plaintiff avers and hopes to prove, That the ſaid F. N. 
is indebted to the Plaintift in the Sum of 7387 J. and 
upwards, and that the Money due upon the Decree for 
the Arrears of A. P.'s Jointure was long ſince paid and 
{atisfied, with an Overplus of ſoine Thouſands of 
Pounds, All which Actings, Cc. are contrary to Equi- 
ty, &c. and tend to your Orator's great Oppreſſion, 
and the utter Ruin of himſelf, his Wife and Family. 
In tender Conſideration whereof, and foraſmuch, 15 
: TO 40 
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(4s 00 ) and for that your Orator wholly relies on 
the Oath of the ſaid F. V. for a full Diſcovery of the 
Truth of all and ſingular. the Premifles, who when 
thereunto called this Honourable Court, will, as 
{uu Orator hopes, ſet forth and diſcover the ſame : 
0 the End therefore that the ſaid F. N. may, upon his 
Corporal Oath, diſcover whether in the Year, Cc. your 
Orator did not mortgage, and for what Sum of Money 
the ſaid Lands, &c. in, c. (and ſo by way of Interro- 
gatory recite the Subſtance of what is before ſet forth.) 
And that he may ſhew Cauſe if he can, why he ſhould 
not come to an Account with your Orator for the ſame, 
and for all ſuch other Sum or Sums of Money, as from 
Time to Time he hath received for or in Truſt, or to 
the Uſe, or on Account of your Orator; and why he 
ſhould not cancel or deliver up to your Orator the 
three ſeyeral Deeds of Mortgage betore mentioned, 
and diſcharge the ſaid Statute-Staple, and acknowledge 
Satisfaction for the ſame upon Record, and that he may 
becompelled ſo to do by the Decree of this Honourable 
Court, and may anſwer all and ſingular other the Pre- 
miſſes, asif they were herein again repeated and inter- 
togated, and that your Orator may be relieved therein 
according to rah, and good Conſcience: May it Iojundion 
pleaſe your Lordſhip to grant to your Orator their Ma- prayed, Ge. 
jeſties moſt gracious Writ of Injunction for ſtay of the 
Defendant's farther Proceedings in Ireland, and Writ 
of Subpena to be directed to the ſaid F. N. and others 
thereby commanding him and them, &c. 


If either Party thinks himſelf aggrieved by a De- Of Appeals 
cree of this Court, he may by Petition appeal to the in Parlia- 
Lords in Parliament, and have the Cauſe reheard mens, in | 
there; and they will affirm, alter or reverſe the De- what Cauſes. 
cree, as they ſee fit. 8 

Sometimes à Kehearing before the Chancellor of a 
Cauſe, that has been heard before the Maſter ↄf the 
Rolls, is called an Appeal, but improperly. Vide of 
Rehearing, ante 343, 1585 390, &c. 

And this may be one either before ot after the De- At what 
cree is executed. Time. 


D d 2 By 


404 Ok appeals in Parliament, ce. 
How brought By an Order of the 12th of A 1686. no Rehear- 
on depoſiting ing or Appeal was to be, except the Appellant ſhould 
206 _ depoſit 51. to recompence the othex Party his Coſts, 
in caſe he fail'd in his Appeal; but this is now made 
20 J. Vide ante, 343, 34. 
All Appeals brought in Parliament ought to be 
2 two noted Councels, and can only be argu- 
ed there by two Councels of each Side. | 
Appeals from See Cafes in Parliament, pag. 110. an Appeal from: 
Commiſſion- Decree, which ela ions taken by the 
ers of Chari- Appel lant to a Decree made by the Commiſſioners for 
table Uſes. Charitable Uſes concerning a Gift by Will; and the 
flame was received, and the Parties ordered to anſwer 
n e 
| Ri note, ere „whether an Appa 
— eq * does not lie upon a Sentence by the Delegates, as well 
Delegates. a8 on a Decree of Chancery upon a Decree of Commil- 
| Ind Ge Bil. pa 58. 69, 76 gb, 
| ibi 18, 09, 70, 137, 140, 197, 1 
— — Appeals from Mels of Diſmiſſion, — other 
in Chancery. in the Court of 3 and ſome of thoſe Decres 
rſed, a 


of Diſmifſion reve nd athers affirm d. 
And ibid 192. an Appeal from a Decree in the 
From a De. Court of Exchequer, and the Decree affirm d. 
Note alſo, The Caſe of the Governor and Society d 
Ulfer againſt the Biſhop of Derry. bid. pag: 78. 
The Biſhop had appealed to the Houſe of Lords in 
_ the F Ireland, from an Order or Decree of the Court d 
— e 1 touching certain Lands in the County 
or _ and Liberties of London-Derry : And the Governor, &. 
thereupon appealed to the Houſe of Lords here, and 
in their Appeal, (after a Recital of the Proceedings in 
Chancery there, and the Merits of the Cauſe) they it 
forth inter alia: tif OY 
That the Appellants are adviſed no Appeal lies to th 
Houſe of Lords in Ireland from the Court of Chancery 
there; but that all Appeals from thence ought to be imme 
diately to their Lordſhips here, being the 3 Fudict 
ture as well for Matters ariſing in Ireland, as in this King 
dom: And therefore in the Concluſion thereof pray, 
That an Order might be made for the ſaid Biſhop to appes, 
and put in bis Anſwer thereto, and that the Matter wigh 


cree in the 


Exchequer. 
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Yips great Wiſts and Fuſtice, &c. 
po fie hearing: ee touching the 3 of Fe 
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l of the Biſhop of Derry to the Hauſe of 


Irdand, from the Decree or Order oh, 75 NN of 
Chancer boy was coram non Fudice, and that all the 


Proc thereupon are null and yo 

Court of Chancer N Ireland qught to 0 ths beg 
Eule as if no 1 tnp d been to the Houle of 
Lords there And if ei 55 laid Parties do find 
themſelves aggrieved by the {aid Dees, or Order of- 
the Chancery of Ireland, they ar 25 at Liberty to purſue 


their proper Remedy by way of Appeal to this Honſe. 
te Form bar in Parliament 1 A viz. 


E W. Gent. 4 ant : AP. 1 I. W. N. J C. 
L. Cc. ants. 


-The bundle petition and Appeal of E. W. Gent. 
Appellant. 


Tl the Right Hononr able the Lordi F * iritnal and Temporal 


in Parliament aſſembled 


Moft bumbly ſheweth, 


1682, being then under the Diſpleaſure of the Govern- 
ment, was forced to withdraw himſelf, and for the 
Support of his Family in his Abſence, left with the L 
fendant V. L. 500 I. and ſhortly after took a Bond 
© the ſame in the Name of the Defendant F.C. in 8 
And that the ſaid W. L. ſoon after entre into Ce opart- 
netfhip in certain Iton-Works and Mills at C in * 
County of XK. with his Father and Brother, and the 
other fedants; and a Leaſe of the faid Mills was 
Dd 3 purchaſed 


AT your Petitioner About Trinity- Term, in the An Appeal 
Year of your Lord 168g. 1 his Bill of upon a Diſ- 
9 into the High Court of Chancery, thereby miſſion in 
ſetting forth, That your Petitioner about the Year Chanc#r9- 
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E of one P. by the joint Stock of * id De: 
fendants and Copartners, and the ſaid . L. brought 
into the ſaid Stock above 19004; That in the Year 
1685. the ſaid M. L. became a Bankrupt; and the ſaid 
Copartners pretending Differences 1n their Accounts 
did about the Year 1685; exhibit Bills againſt each 
other in the ſaĩd Court of Cha 943 308 after Anſwers 
pat in to each others Bills, by Contrivance a mongſt 
themſelves to defraud the Creditors of the ſaid . I. 
they the fajd W. E. and his ſaid Copartners entred in- 
to an Order of Court by conſent, to refer all Matters 
in difference between them to the final Award and Ar- 
bitrament of four Arbitrators; and in caſe they agreed 
not by a Day fixed, then the ſame to be referred to an 
Umpire, one F. T. the Uncle and Brother of them the 
{aid Copartners, to be ratified and confirmed by the De- 
cree of that Court: That the ſazd Arbitrators made no 
Award therein, as was before contrived by the ſaid Co- 
partners they ſhould not, to the Intent the ſaid Um- 
pire might have the ſame in his Hands, the better to 
find (protęct) the Eſtate of the Bankrupt in the Hands 
of the reſt of the Copartners, his Father and Brother: 
And the ſaid Bill further charged, That the ſaid Um- 
pire made an unjuſt Award, to the Prejudice of the 
ſaid Creditors of the {aid W. L. at leaſt 1900 /. which 
Award was confirm'd by the Decree of the ſaid Court, 
though the ſaid F.,L. was a Bankrupt long before the 
aid Decree, and before any Award made by the ſaid 
J. T. and a Commiſſion of Bankrupt was iſſued againſt 
the ſaid W. and he prov'd a Bankrupt before-the. ma- 
_ jor Part of the Commiſſioners therein named, vix. T. G. 
K. B. and F. G. Eſquires, the other Defendants, and 
was indebted to your Petitioner and others, lic diver 
great Sums of Money; and they the ſaid Commiſſio- 
oners made an Aſſignment of the ſaid Mills and Stock 
of the ſaid Mills, and Stock of the ſaid Defendant W.L. 
then in the Hands of the Defendants and Partners H. P. 
and F. E. to one F. C. who accepted the ſame, and re- 
ceived Contribution - Money of your Petitioner, and 
others the Creditors, at 1 5. 6 d. in each Pound: And 
the ſaid Defendant F. C. by the ſame Indenture of Aſ- 
ſignment covenanted and undertook to ſue for and re- 
2 i . 0 . COVEL 
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' Defendants may be FR a ſhort Day to anſwer 
Ls . 


cover the {aid Mills, Stock and Eſtate, ſo aſſigned to 
him, for the Good of the Creditors of the Defendant 
M. L. and that the faid F. C. being in Combination 
with the Defendants H. B. &c. and the faid W. L. the 
Bankrupt refuſed to Act therein, notwithſtanding the © 
Truſt repoſed in him by the ſaid Commilſioners, and 
his Covenants in the ſaid Aſſignment; and the Com- 
mi ſſioners refuſed to force him thereto, or to call the 
faid F.C. to account ; And that the ſaid Defendants 
P and J. L. and the faid F. C had gotten the Books 
of Aecoumt of the ſaid Copartnerſhip, and the Leaſe of 
the ſaid Mills, and other the Deeds and Writings, that 
ſhewed the ſaid * L's Eſtate, and the ſaid Aſſigument 
into their Hands, ſo that your Petitioner was remedi- 
leſs at Law; and that the ſaid H. P. and F. L ſet up 
the ſaid Decree to hinder your Petitioner trom havihg 
an Account of M. L.'s Eſtate; and therefore your Peti- 
tioner prayed by his ſaid Bill, That in regard the faid; 
. L. was a Bankrupt before the Decree inrolled, or 
the Award made, and for that your Petitioner was no p,,,.,, of 
Party, or privy to that Decree, but a Stranger thereto, the Bill in 
and a real Creditor for 500 l. and Intereſt; Therefore chancery. 
that your Petitioner might be let into the Account not- 
withſtanding the ſaid Decree ; That after all the De- Pleasand An- 
fendants had auſwered your Petitioner's ſaid Bill, and ſwers of the 
the ſaid Defendants H. P. and F. L. had ovly ple ed Defendants, 2 
the ſaid Decree in that Court againſt your Petitionerʒ; 
laid BI,” which was ordered to ſtand for Anſwers, tire 
ſame came to be heard the 15th of Zanwary laſt, before | 
the yore Lords Commiſſioners for the Cuftody of 
the Great Seal of Eigland: But though the Matters Hearing. 
did appeat᷑ to be as erke, yet their Lordfhips did 

order your Petioners ſaid Bill thould ſtand ditmifs'd” 
without any Relief; which ſaid Order for Diſmiſſion 

is — —— in — ſaid Court, whereby r. _ 

oner hath apparent Damage, contrary to a Wand nn ging 
hui, as your Petitioner is adviſed : Your Petitioner — , _— 
therefore appeals from the ſaid Order and Inrolment, der iarolled. 
and Proceedings in the {aid Court of Chancery for Dit- Appeal there» 
miſſton of your Petitioner's ſaid Bill to your Lordſhips from. 
in Parliament; and moſt humbly prays, that the ſaid 
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And from jour Fenris om har ſo revers'd, as as it hinders 
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To 1 kb; Honourable the Lords Spirthal, a. 
be bauble re, inen | 


bnd: 9 h e 8 * * 
Another, HA Für and W nag carri 
Form © of an 1 5 uche ee of &c. entred hn es of Co- 

earn and, . erh, ement of the ſame for 
Fac h with an cqual Stock, or Sum in the {aid 
Trade, _ all Thiogs relating to the {aid Trade were 
to be done by mutua 2 and that the Appellant 
ſhould keep * and G. Fairs, and the Teſtatot H. S. 
and . "i a and that each Fartner, at his Return from 
the reſpective Fairs, ſhould give and make mai 
|  __ other juſt and true Accounts of their Tranſactions and 
CES Dealings in Trade at ſuch Fairs. 
8 Aud alſo agreed. That neither Part ant ſhould take an 
._ Apprentice without Conſent of the nor without 
© goodSecurity for ſuch Appremice's Honeſiy; and that 
all Loſſes happening to the ſaid joint Trade ander ſuch 
Conditions, during the fa ſaid five Years, be e- 
yy" born _ the laid * And 


i' 


* ; 
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And alſo, That a general Account ſhould once every 
Year in January, be made up; and that if either Party 
5 re the ſaid five Years expired, the Survivor 

1d take the whole Stock and Eſtate and Joy the 
FE es Ther nn Ree 
ety of the w as it appear on 
Stated at 1 ſeveral Payments; the firſt 
to be at the End of fix Months after ſuch Deceaſe, and 
ſo allowing fix Months for each of the other Payments; 
and that at the End of five Years, the Partners were 
to ſecure-the Payments of the-Debts due from them, 
and then there ſhould be an equal Partition made of 
the whole Stock and Eſtate: But if either died during 
the five Vears, the Survivor ſhould take the whole Stock 
and Eſtate, and pay the Deceaſed's Executors, & c. one 
Moity of what was due on the laſt ſtated Account : 
And that-if at the End of the ſaid five Years, they did 
not agree to continue the ſaid Copartnerſhip for any 
longer Term, then the ſaid Copartnerſhip ſhould con- 
tinue three Months and no longer, for the dividing 
and diſpoſing of Wares and ndizes, and ſet- 
lin N Any Thing to the contrary not- 
wit n 
Which Articles continued in force till the 20th of 
September 1697. at which Time a Partition was to have 
been made, and the Partnerſhip diſſol ved, and a Wri- 
ting was ed for that Purpoſe : But the Appel- 
lant was a d prevailed with to continue on the 
ſame by Bonds for one Year; which expired the 11th 
of January 1698. and then the Appellant taking No- 
tice that many of the Debts mentioned in the laſt ſtated 
Account of the 1ſt of Jauu⁰,ν 1698. were good Debts, 
particularly a Debt A T. D. and ſeveral o- 
to the Amount of 1400 J. or thereabouts, being 
ebts made by the Teſtator in his Way of Trade, were 
deſperate or doubtful Debrs, and that great Loſs might 
happen to the Appellant thereby, in caſe the Teſtator 
(who was then ſickly and infirm) ſhould happen to die 
during the Partnerſhip ; the Appellant did therefore 
== and it was agreed beswixt them, that new 


pro 
Articles ſhould be made EE each Party, their 


Executors, &c. (ſhould have 


ofit and Loſt.alike ; and 
that 


The Bill ſet 
forth. 


And Anſwer. 
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that the ſurviving Partnet ſhould not be over- charged, 
or make good to the Executors, & c. of the Deceaſed 
his Shaxe, as by the ſormer Articles was directed, and 
Inſtrudtions were given to re ſuch newy Articles 
accordingly: But in regard the Appellant was then go- 
ing to Briſtol Fair, and the new Articles not ready, it 
was propoſed and agreed, that the ſaid Pannefſbip 
ſhould be continued for ſix Werks only, by which time 
the Appellant might be return d, and the new Articles 
* which as — to the — get done; 
and thereupon 4 Bond was given of 15 January 1698. 
" continue pk * yes Ne it e 
owing upon the o tcles, (Notice being taken in 
the Condition that the Patties had agreed to new: Arti- 
cles)which, by reaſon of the vr going to Briſtol 
Fair, could not then be perfected, and at ms Return 
the Teſtator was ill, and ſo continu d till 27 Fanii't 699, 
when he died: By reaſon af whole Sickneſs the ſaid 
new Articles were delayed, and not executed; and 
the Pattnerſhip being determin d in the Liſe- time of the 
Teſtator, the Appellant conceived the whole Eſtate in 
Trade to be divided, and that each Party ſhould 
have Profit and Loſs alike; and was adviſed;: he ought 
nat to be charged witk the Balance of the laſt. Account, 
1400 l. of the Debts mentioned as good Debts in that 
Account, being really deſperate, and made only 
the Teſtator; and alſo, there being Errors and Miſ- 
computations therein to the Amount of 5% ᷣJVuw. 

; That the ſaid H. B. as Executor of the ſaid Teſta- 
tor, exhibited his Bill in Chancery againſt the Appel · 
lant, ſetting, farth the ſaid old Articles of Copartner- 
ſhip, and that thereby once in the Lear, in January, 
a general Account ſhould: he made up, and (tated in 
two ſeveral Boaks, and each Party to ſubſcribe one, 
and that if during the Partnerſhip either of the Par- 
ties died, the Survivor ſhould take to his own Uſe all 
the Stock, and make good to the Deceaſed's Executors 
his Share, according to the laſt Account ſtated; and 
that in January, 1698. an Account was ſo ſtated, and 
the Teſtator's Share then amounted to 5529. and the 
ſaid H. B. being his Executor, prayed to have the ſaid 
55291, decręed to him, whereto the Appellant — his 

— aniwer 
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Anſwer, ſet forth the ſeveral Matters herein before 

alledged, and offered an Account of the _ and 

to anſwer the Teſtator's Share, according to Profit and 

Loſs, the ſaid Articles being determined, and the 

Debts contracted by the Teltator, and reckoned by 

him as good, proving at that Time to be deſperate. 
December 1. 1700, the Cauſe was heard in Chance: Hearing and 

and it, was decreed, That the Account ſhould be tak. Decree. 

en according to the old Articles, and that the Appel- 

lant ſhould make good the 5529 l. notwithſtanding 

there were ſuch bad Debts, and directed Sir X. 2 

to take the Account, and the Appel lant to pay Intereſt 

according to the Article. 210 
Aq 10. 1701. the Cauſe came to be reheard, and Rehearing, 

the Court being then appriſed of the Caſe ordered, 

That the Maſter ſhould proceed to take the Account 

in Queſtion both Ways viz, from the Foot of the 

ſtated Account, and from the Teſtators Death, and 

was. to compute Intereſt from the reſpective Times 

of Payment, and alſo to take an Account, as if no Ac- 

count had been made, and of all ſuch Loſs, as hap- 

pen d in Trade within the Balance of the faid ſtated 

Account, and after the Report the Court would give 

nes Directions. * 4 * ] 19308 | 

| February 21. 1701, Mr, B. obtained a Report ex parte A Report ex 

from the {aid Maſter,, who having thereby charged all parte. 

the bad Debts made by the Teſtator on the Appellant, 

and Intereſt 1 9 5 Intereſt, brought the Appellant in- 

es the Eſtate of the Teſtator above the Sum of 
May 5. 1702. the ſaid Maſter, on Hearing all the A ſecond Re- 

Parties, according to the Order of 10 May 1701. cer - port. 

tified, That the ſaid Copartnerſhip determined on the 

firt of March, 1698. before which Time a general 

Account of all Manner of Dealings in Copartnerthip 

was made and ſtated 1 = 1698. and after a due 


Diſcount made of the Errors, bad Debts, and Pay- 
ments made by the Appellant, there was but the Sum 
of 980 J. due to the ſaid H. B. which the Appellant 
lubmitted to pay. 


Decem- 


. ˙·ü . 7. — . 


K ˙ Vu 


. — 


x 


4 
Hearing 
thereupon. 


Reaſons of 


the Appeal. | 


that the ſaid „ N was fully determi 
i 
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December 16. 1702. the Cauſe ry again to be 

heard, the Court continued in their firſt Opinio 

and confirmed the Order of 1 December, 1700. 

diſcharged both the ſaid Reports. 
No ĩnaſmuch as the Decree of the ſaid Court 


Chancery being ed upon a Suppoſition that the 

ſaid ip was in Being, and continued till 

the Death of the ſaid G. B. and chat the Trade in Que- 
ſtion was carried on thereupon, the Appellant is there- 
by damnified about 20001. and is adviſed, that the 
ſaid Decree is unjuſt, and ought ro be reverſed, it ap- 
praring on the Foot of the old Articles of 1 — 
ip, and by the Accounts and Reports in Chancery, 
in 


the Teftator's Life-time, and that by the true Ixtent of 
the aid Articles, an equal Diviſion of the and 
Debts, as well ſeperate as deſperate, was to be made at 
the End of three Months after the Term of five Years, 


and the Covenant to charge the ſurviving Partner to 


make good the Balance of the laſt Account was, if ei- 
ther Partner died duting the Continuance of the Co- 
partnerſhip, which neither did ; and your Petitioner 
is adviſed, that the ſaid Decree is alſo unjuſt, being 
to make food not only the bad Debts contracted by 
the ſaid Teſtator, but alſo all ſuch Loſſes as happened 
to the Copartnerſhip by Reaſon of ill Servants taken 
by — ſaid 1 7 one W. B. a — go 
w1 t Security, and after Chriſtmas, 1 
frauded the Partnerſhip of at leaſt 317 J. 10 f. where- 
by the Appelant is damnified one Motety of the ſaid 


Sum; and alſo the ſaid Appellant is by the ſaid De- 


cree ordered to pay Intereſt from the Time of Pay- 
ment in the Articles for the whole Money, when it 
was an Account current; and it is proved in the 


Caſe, That the Appellant kept the Money dead, and 
always in his Hands. 


And therefore the ſaid Appellant humbly appeals 
from the ſaid Decree in Chancery to this Honourable 
Houſe, and humbly hopes, that the ſame ſhall be re- 
verſed and ſet aſide, and hopes, that he ſhall not be 
charged or compelled to make good the Teſtator's 
Share, according as the ſame was-computed in _ — 

at 
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ſtated Account, for that by the Letter and true Mean- 
ing of the ſaid Articles, the Partnerſhip (as he is ad- 
nid) determined in the Life-time of the Teſtator, 
and that an equal Diviſion onght to be made of the 
whole, and each to have Profit and Loſs alike, which 
the Appellant ſubmits to make good; and bumbly 

our 2750 will be pleaſed to order Sum- 
mons to the ſaid G. B. to a before your Lordſhips, 
and to anſwer the Premiſſes by a Day tor that Purpoſe 
to be appointed by this honourable Houſe; and that 
in the mean Time, and until your Lordſhips further 


Order, all Proceedings on the ſaid Decree or decretal 
Orders may be ſtayed, 


Tho. Trevor. J. a 
W. Whitlock. | 


The humble Anſwer of H. B. Gen. Executor of 
G. B. his Father deceaſed, to the Petition 


and Appeal of J. D. Appellant, againſt a 
Decree made in the Cour: of Chancery. 


HIS Reſpondent faith, That on the 2oth of The Anſwer 
T September 1692. the Appellant and this Reſpon- to the ſaid 
dent's Teſtator entred into Indentures of Copart- Appeal. 
nerſhip for the carrying on the ſaid Trade of, &c. for 
the Term of five Years, from the Day of the Date 
thereof, in which ſaid Indenture it is recited, That the 
Ready- Money, Goods and good Debts then owing to 
the ſaid Partnerſhip were 40001. and the deſperate 
Debts were reckoned at 1400 l. and it is thereby a- 
greed, That whatever Sums ot Money or Stock, either 
of the ſaid Partners ſhould add or put into the faid 
joint Trade over and above their joint Stock, that then 
was therein, he ſhould be allowed the ſame out of 
the ſaid joint Stock, and that a general Account 
ſhould yearly be made up in Fanwary, and that in eve- 
ry ſuch Account they ſhould diſtinguiſh between and 
{et apart from each other the Debts owing to them, 
Which they ſhould account good, and ſuch as they 
thould reckon deſperate, which (in caſe either ſhould 


die) 
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die) ſhould ſolel — in to the other Copartner 
to make — ſs or Damage might happen 
in any of thoſe Debts then accounted good; and the 
ſaid Partners were to enter the Particulars of ſuch 
Accounts in Books to be ſigned; and that upon fi- 
niſhinz their laſt Account at the End of five Years 
they ſhdud make a juſt and equal Partition and Aſ- 
ſignment of all their whole Stock and Eſtate then in 
Partnerſhip, to be equally divided between them; and 
that in Caſe either of ſhould die before the Ex- 
piration of the ſaid Term of five Yeats, the ſurviving 
C opartner, his Executors, ſhould have and 
their own Uſe for ever, all the whole Stock, Eſtate, 
Wares, Goods, Debts, and other Thi gs, which at the 
Time of the Partner's ſo dying ſhould be in joint 
Trade and Copartnerſhip, as well of him ſo dying, as 
of him that ſhould ſurvive ; and that, in Conſidera- 
tion thereof, the Survivor, his Executors, &c. ſhould 
forthwith pay or ſecure all Debts and Duties, which 
ſhould be due and owing upon the joint Account to 
any Perſon at the Death of the Party ſo deceaſed, and 
alſo take upon him the Care and Education of ſuch 
Apprentice and Apprentices employed in the ſaid joint 
Trade, as the Partner deceaſed ſhould have at the 
Time of his Death, and alſo pay and fatisfy to the 
Executors, Cc. of the Party deceaſed one Moicty of 
the Stock, Eſtate, Cc. as the ſame did appear to be on 
the laſt Account preceding the Death of the Party de- 
ceaſed (the deſperate Debts belonging to the Survivor 
to make good what Loſs or Damage might happen or 
come to the Eſtate then accounted good, as aforeſaid ) 
the ſaid Moiety to be paid to the Executors, Fc. of the 
Party deceaſed, within eighteen Months after ſuch 
Deceaſe by three Payments, the firſt to be made with- 
in ſix Months after, Sc. and that, if at the End of the 
{aid Copartnerſhip the ſaid Copartners ſhould not be 
minded to continue the ſame Copartnerſhip any long- 
er, which, according to the Courſe of Time, would 
end the 20th of September, 1697. that then the ſaid 
Copartnerſhip ſhould continue to the zoth of Decem- 
ber, 1697. and no longer, for dividing and diſpoſing 


of their Wares, Oc. and ſtating and ſettling their 
Debts and Accounts, 


And 
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And this Reſpondent doth deny that it any w 
appears by any Proofs: taken in the Cauſe, that - 
the End of the ſaid five Years any Partition was in- 
- tended to be made, or the faid Partnerſhip diſſolved, 
but on the .contrary the ſaid Parties were ſo far from 
| M — 2 a 0 2 2 by their mu- 
tual Conſent he 1 anuary, 1797. en- 
ter into, each to the other, ſeveral Bonds of the Pe- 
nalty of 10000 l. the Condition thereof reciting, That 
the laid five Years being expired, they had agreed, 
and did continue the faid Partnerſhip until the 3oth 
of December following, under the ſame Conditions, 
Coyenants, and Agreements, as were contained in the 
faid Indenture of S | 
And this Reſpondent faith, That the ſaid Copart- 
ners did accordingly continue the ſaid Copartnerſhip 
under the ſame Covenants and Agreements, as in the 
ſaid Indenture until the ſaid 3oth of December, and 
afterwards, and that on the firſt of Fanuary 1698. they 
did, according to the (aid Covenants and Agreements, 
make and (tate an Account of the ſaid Copartnerſhip, 
by which it doth appear, and ſo the Appellant hath 
acknowledged under his Hand and Seal, That this 
Reſpondent's Teſtator had then in Stock good Debts, 
Money and Wares, to the Value of 55291. and the 
ſaid Copartners being minded to continue on the ſaid 
Copartnerſhip, under the ſame Agreements and Co- 
venants, did on the 11th of Fanuary, 1698. again en- 
ter into new Bonds to each other, of the Penalty of 
10000 I, the Condition thereof reciting the ſaid In- 
denture and laſt mentioned Bonds ; and further, That 
the ſaid Copaatners had agreed to continue the ſaid 
Copartnerſhip for a longer Time, but by Reaſon the 
Appellant was to go to Briſtol Fair, and the Articles 
could not be made ready to execute before the ſaid 
Journey, if therefore they ſhould continue and keep 
their ſaid Copartnerſhip until the firſt of March then 
next, under the ſame Conditions and Covenants, as in 
the ſaid Indenture of Copartnerſhip, then the ſaid 
Bonds to be void. And this Reſpondent denies that 
the ſaid AppeNant did, during the Lite-time the 
the: al 
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ſaid G. B. the other Copartner, take any Notice that 
any of the Debts in the faid laſt Rated Account reck- 
oned good Debts, proved deſperate or bad _ 
and that thereupan it was agreed, new Articles 
\ Partnerſhip ſhould be made, .w 
ſhould have Profit and Loſs alike, Oc. ( as in the Ap- 
peel.) But faith, That the ſaid Copartners did conti- 
Que the faid Trade in Copartnerſhip under the Cove- 
nants and Agreements in the ſaid Indenture of Co- 
partnerſhip, until the Death of this Reſpondent's Fa- 
ther, the {aid G- B. which happened about the 29th 
of Fanuary 1699. And it doth plainly appear by 
Proofs in the Cauſe, That the faid Partners did this 
in order to continue the faid Partnerſhip for a further 
Term of +5 Years, upon the Covenants and Agree 
ments in the ſaid Indenture. A nd further faith, That 
upon the ſaid G. B. s Death the faid Appellant poſſeſ- 
fed himſelf of all the Eſtate, Stock, Wares, Debt, 
Goods, and Merchandizes belonging to the ſaid Part- 
nerſhip, and took to himſelf the Apprentice of the 
ſaid G. B. as by a Covenant in the ſaid Indentures the 
Survivor of the ſaid Partners was obliged to do, and 
never offered to make any Diviſion of the ſaid Stock, 
Wares, Debts, Moneys, and Merchandizes, and hath 
ſold, received, and diſpoſed of the ſame at his own 
| Pleaſure. 3 ty . 

And this Reſpondent further faith, That he bein 
Executor to his ſaid Father, the deceaſed Partner, di 
require of the ſaid Appellant to pay to this Reſpondent 
the Balance of the ſaid laſt tated Account with In- 
tereſt from the reſpeRive Times the ſame ſhould have 
been paid, which he refuſing to do, this Reſpondent 
was conſtrained to exhibit his Bill in the Court of 
Chancery, to compel the Appellant to pay this Reſpon- 
dent the ſame. To which Bill the ſaid Appellant put 
in his Anſwer, and Witneſſes were examined, and up- 
on the firſt of May, 1699. the aid Cauſe came on to 
be heard in the ſaid Court; and it was by the ſaid 
Court decreed, That the Account Rated in ow 
ſhould ſtand, &c. (and ſo ſet out the Proceedings ſubſe 
quent thereto, briefly taking Notice of whatever js —_ 
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of ny Material Advantage to the Re ſpondent), That the 
laid Maſter haying been at ended, by all Perſons con- 
terned, did the 29h of June laſt make his Report, 
accorditig to the Ditection of the ſaid Order of, Cc. 
and thereby 'certifled, [That there, doth remain due to 
this Retpondent, the Sum of 3853 J. 16 f. over and 
above all Payments made by the ſaid Appellant, which 
ſaid Report is by ſubſequent Orders. of the ſaid Court 
of Chancery confirmed... And this Reſpoudent further 
ich, That the ſaid Decree, from which the ſaid Ap- 
pellant hath appealed, is (as this Reſpondent is ad- 
viled) Joi and equitable, and well warranted by the 
Raſes of Equity; and therefore hopes this molt ho- 
noutfable Houſe will find no Cauſe to alter, but will 
confirini” and enforce the ſame : And this Reſpondent 
bumbly prays, That the ſaid Petition of Appeal, which 
doth not truly nor fully Rate the Fact, as it appears by 
the Articles and Proofs, may be diſtuts'd with exem- 
W n wr, 
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cet, Reports, Certificates, aud Orders. of 
2 Court, | | PIE 5 0 ten 
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FJliberto1 have treated of. the Equitable Proceed- Incidental _. 
EE ings in Chancery, according to an orderly and Proceedings, 
methodical Courſe, demonſtrating the Method to be G. | 
obſery'd_ in that Court, from the Bill filed, and the 
ſeyeral Proceſſes thereupon, to the laſt Appeal or 
Dernier Reſort of Equity, viz. the Supreme Judicatute 
ol che Lords in Parliament. th 
- There yet remains ſome co-incidental Matters ari- 
lng in the Courſe of Proceedings, which could not ſo 
aptly be introduced in the foregoing Sheets, by rea- 
ſon they often accidentally intervene in divers Parts of 
the Proceedings, and have not, any Proper Place aſy 
lgned for them ; ſuch are Aflaviti, Petitions,” Mos, 
tions, References," Reports, ys Injunttions,' Certibra- 
| - | 


of» 4 
ries, 
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ts . 
uſed in Peti - 
tions and 
Motions for 
Ooders. 


= 


References, 
Reports, Or- 


- ders Niſ and 


abſolute. | 


4. 
in what Caſes 
admitted. 
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ries, Suits by privileged Perſons, and Suits in Forms 
Payperis, and the like. 5 4 

And here Note, That Interlocutory Orders in Char 
cery (i. e. ſuch Orders, as are made after the Bill filed, 
and before the Decree ſigned, which do not determine 
the Right of the Matter in Queſtion) are generally 
grounded upon Affidevit made of ſome Matters of Fatt 
ariſing after the Suit commenced, and evidenced to the 
Court, either by Motion, or by Petition with the A,. 
fidavit annex'd. Vide infra, © _ 

And ſuch Orders do ſometimes determine the Mat- 
ter of the Petition or Motion, cither abſolutely, or 
with a Nifs Cauſa, in Court; and ſometimes refer the 
ſame to be examined by a Maſter in Chancery for him 
to make his Report therein, whereupon the Court do 
uſually make an abſolute Order. | a 

. Aﬀdavits are uſed for certifying the Service of the 
De or Orders of the Court, or ſomething relati 
to the ſame, or other Matters touching the Proceel . 
ings in the Cauſe, and generally where any Motion is 
made that is not of Courſe, an Affidavit mult be read 
in Court of the Facts alledged. 

By an ancient Order no Affidavit ſhall be taken 
againſt a former Affidavit, ſo far as the Maſter in 

ery can diſcern or take Knowledge; which is 


aid to be made for ayoiding manifeſt Perjury ; and 


if ſuch Affidavit were taken, the latter was not to be 
8 uled 3 the Party as = left to — 1 | 
on, Oc. againtt the Deponent or rerjury. But. 
ourt do now ſometimes interpoſe, nd will either Ml 
direct or reſtrain ſuch Proſecution, as they ſee Cauſe. 
No Affidvit ſhall be taken or admitted, tending to 
the Proot or Diſproof of the Title or Matter in Quc- 
ſtion, or touch 111 Merits of the Cauſe: Nor ſhall 
any ſuch Matter be craſtily or colourably inſerted in 
Nn the Service of Proceſs, G&W. 
0 ſhall take any 4 on eee it be fait 
and legibly writ in one without blotting, or 
interlining of any Words of Subſtance, or if he 
the fame ſo blotted or interlined, the Regiſter the 
ic, or his Deputy ſhall refuſe the ſame ; and no 
le ſhall be made of it in any Proceedings in this 
Court. Ord. Chanc. 92. 15 18. | | 


— 
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| Aſfd avits are {worn before a Maſter of the Court, How ſworn 
or before a Maſter Extraordinary in the Country ; before Ma- 
but the latter are not to take any Affidavit in London, ſtets ordins- 
ot within 20 Miles of it; and every Maſter Extra- 'Y nd extra- 
ordinary ſhall at the Bottom of the Affidavit expreſs ordinary. 
the Name of the Town and County, where he takes it 
or- it ſhall not be held authentick, or filed. Ord. 
Chan, 148. A* 
And that Afidavits may be reverently and know- - 
ingly fworn, all Maſters are to adminiſter the Oath 
themſelves, and where they ſee the Party raſh or igno- 
rant, give him ſome conſcionable Admonition of his 
Duty, and be ſure he underſtands the Matter con- 
tained therein, and that he read the fame over, or 
hear it read over in the Maſter's Preſence, and lub- EPL 
ſcribe his Name or Mark thereto, before the ſame be Certify'd or 
ify d or _— the Maſter. Ibid. 146. ſigned. 

11 be filed in due and convenient Time How filed. 


avits 
after Swearing, and before any Uſe made thereof in 


Court, as well to prevent Trouble to the other Party 

by going often to enquire for them, as that he may 

have Time by his Council to inform the Court of = In Time. 
juſt Exception he may have againſt the ſame. 7b; | 


9197. 5 
if 1 is made to 4 Motion up- 
on, it muſt ed the Night, at leaſt, before the Mo- 
tion (that ſo the other Side may have Time to take a 
,&c.) if he expects his Order to be abſolute, Vide 


t, Of 2 rug of Notice, 
All Affdavits (except as infra.) before they be read With the Re- 
in Court, or made uſe of to found any Writs, Pro- gifter,&c. 
ay Oven, Commiſſions or Proceedings upon, ſhall 
be filed or 

true 


iſtred in the Afﬀidavic- and atteſt- 

ed by a thereof, under the Hand of the 
— Regiſter of the Afidavits, or his Deputy pro 
empore - Nor till then ſhall the Six Clerks, Curſitors, 
Kenilters, their Clerks, or Deputies, make, or paſs any 
2 * iſhons, Sc. grounded thereon. 
„8, 18, 91. 2 
But, Note, all Afdavits belonging to the Supplicævit- Exception. 


Office, and the Petty-Bag-Office, as alſo thoſe touch- 
ing Lunaticks and luke, are not filed in the Af- 


e 2 fidavit- 


25 
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©...» fidavit. Office ſupra, but in ſuch Offices, where thoſe 
..» particular Matters are tranſacted, 1 |, 
Of ſeniog Every Affidavit of the Service of Proceſs, or of an 


T x 


' Proceſs, &c. Order, thould not only be true (as all others ought) 


but alto to make it of auy Ule, it is neceſſary that it 
fully prove a good Service, And therefore, if, the 
Plaintiff's Name, the Court, the Return of the Writ, 
(or Proceſs) the Manner of Service, or any, Thing 
material be omitted in the Afidavit, no Attachment 
mult iſſue upon it for Non appearance, Sc. For till 
due Service, Cc. be ſhewn, no Contempt appears to 
the Court. n * ee e 
Af levi: of Tn an Affidavit of Notice of any Thing to a Clerk, 
Notice. tis not enough to lay, Notice, mas given, or the Copy 
delivered to the Party's Clerk in Court; but his Name 
- mult be expreſly mentioned, thay it may certain y ap- 
pear to whom the Notice was given; and it mult fay, 
Notice in Writing,” or Words that tantamount ; And if 
he, who gives the Notice, does not know that he, to 
whom *tis. given, is the Party's Clerk in Court, be 
mult ſay, As he is informed. and believes. | 
But if the Notice be left at the Clerk's Seat with 
his Agent or Clerk, ſuch Agent or Clerk, need not be 
articularly named ; Tod Bike Clerk or Agent to 
7 B. the Plaintiff, or Defendant's Clerk in Court, 5 
ufficient. Vide infra, Of. Voice of Motion: 


Affidaro't Note, An Affidavit of ſeveral Perſons may by the 
joint or ſeve- Manner of wording it be made either joint and ſeve- 
ral. ral, or joint or ſeveral: 


thereto, ante pag. 71 to 75, 81, 327, 328. 
PETITIONS, 


A Petition A *etition is the Requeſt of a Perſon in Writing 

defined. directed to the Lord Chancellor, or Maſter of the 

Io what Caſes Rolls, ſhewing ſome Matter or Cauſe, whereupon the 

owed. Party prays that ſomewhat may be granted ot done for 

4 him. And, Vote, moſt things, which may be moved 
for of Courſe, may be petitioned tor, viz. 


See Forms of Afﬀidavits, and other Matters relating 


Things of For a Commillion to anſwer or to plead, and de- 
Courſe. mur, Cc. For a Letter to a Nobleman to appear and 
anſwer, 


4 


LO © —__ r 
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anfver/* c. For ſetting down and heari the Cauſe, 

or ſor a Rehearing, or for an Appeal, aring | 
So it may be for a Favour deſired of the Court, as o. of Favour, 

to enlarge the Time for Anſwering or for . "ORE 

or to join in Commiſſion, of for Paying Money, &c. © 

Soor Haſtening the Time for r Joining i in 

Commiſſion, Payment ef Money, = 
So i have any Hardſhips en ed ; 4 Proceſs Or for remo- 
Contempt may be e and that the Defendant — 2 Hard- 

mayihave-a-Copy of the Bill, where there being ma- 

ny lan, who em ſeyerat Clerks, his own 

Clerk cannot get hiin a Cop Y, heteby Proceſs ofCon- Wee 
. iſſued for not anſwering, 

And in many other the like Caſes, Peritionsin Chan- Subſequent 

are uſual 15 ſubſequent 780 Solan 105 or precedent 

t to t 


rred. 
1 ome Caſes a Peticon to the Bill. 
As for a " Petey” 19 U 20 be admit in Forma 
2 bez | 


or to be aſſign'd a Guardian, Sc. 8 
etimes 4 becleg is, upon a collateral Matter Collateral 

only; as it has Relation! to Lon ome precedent Suit, or to Matter. 

an Officer of the Count as to have a Clerk or Soli- 

citor's A tax d, or to obtige | him to TIS up Pa- 


pers, 
And tis ſaid, Whete 4 Matter comes into Court by 
petition, and the other Mee a charge an Or- 


= made thereupon, or have 9 927 done rela- 
ing to the Matter of ſuch hog ought regularly 
me by way of Petition alſo; but the Court will! 
— do it upon Morin 
But ne r e in Cour it, is to be alter- Where not 
ed, cxoſſell or impugried,” bf i wen lained upon any llowable. 
Petition; but deb hi tion Orders may be Former Or- 


only-ſtaid"!upon' Petition” for _ Time, till the ders. 
Matter — 7 moved in Cone, Ord. Chan. 1 105 
Nor ſhall any Commilſion for exatmining Witneſſes 
be diſchatged, or an dans or Depoſitions of 
Witneſſes be ſuppreſs d upon. 4 Petition, unleſs the 
Matter be firſt referred to a "Maſter, and a Certificate 
had thereupon. 
4 No ajunction be Stay of Suits at Law ſhall be InjunRions. 
n ret ired, diſſolved, or ſtaid upon Petition. 
ſhall an Injunction of any other Nature paſs by 
3 Order upon Petition, on Notice, and a Copy 


Ee 3 
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Sequeſtrati- 
ons, Diſmiſ: 
ſioas, &c. 


Contempts. 


of the Petition firſt given to the other Side; the Petiti. 


on to be filed with the Regiſter, and the Order entred, 
= I, 151. Die ne whe 
o eſtration, Diſmiſſion, Retainer u 1 

miſſion, or final Order, is granted upon Petition ; not 
is any former Order made, in Court to be altered, 
croſſed, or explained on Petition. 

| Nor the Commitment of any Perſon taken upon 
Proceſs of Contempt to be diſcharged, but upon hear- 
ing the adverſe Party, his Attorney or Clerk in the 


Cauſe. Ord. Chan. 151. 


To whom 
preferred. 


Orders there- 


on- 


3, 4 
The Maſter of the Rolls is not to be petitioned for 


Rehearings, but the Lord Chancellor; and tis ſaid, 


the Chancellor is only to be petitioned touching Pleas 
Demurrers or Exceptions, or touching any Decree or 
Special Order made by the Lord Chancellor - - - But 
in mol} other Caſes of Petition the Maſter of the Roll 


is to be applied to. | | 

Petitions are deliyered out of Court, to the Chan- 
cellor, or Maſter of the Roll's Secretary, who are to 
take Care to get em anſwer d and ſignd J and if it 
be for a Matter of Courſe, as for an Admiſſion in 
Forma Pauperit, &c. it is uſually forthwith granted; 


but if it befor any Thing,which requires Exam 
ide 


or that the other be heard, then 'tis commonly 
ordered, That all Parties attend the next Day of Be 
titions, or General Seal; at which Day the Matter i 
debated and ordered, as the Court ſecs (Cauſe. And, 
Note, Affidavits are in ſuch Caſes often neceſſary to 
inform the Court how Matters ſtand on each Side. 

If there be Occaſion to petition obs Bo Arn 
the General Seals too the Matter 1s of 


quence, and requires Diſpatch, a Petition may be del. 


vered, and the Parties will be ordered to attend the 
Lord Chancellor, or Maſter of the Rolls, at. the Tim: 
in the Order appointed, and may then have Juſtia 
done them; for this Court is always open. _ 
An Order upon a Petition for attending and hearing 
the Matter, muſt be drawn up, paſs d, and ſerved u 
other Orders are, Vide ante p. 330, to 335- and a 
= Petition is alſo to be delivered to the 


e — W 
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three Days in Term-Time, or a 
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And in 1687, it was ordered, That no Order made Drawn up , 
upon any Petitions (unleſs the ſame be by way of and entred. 


. Summons, or Notice) ſhould be of any Effect to ground 


Swbpaus's, or other Proceſs thereupon, unleſs within 
Week in the Vaca- 

tion after the Order granted, the ſame were drawn up, 
and entred with the Regiſter, on ſuch Petition, to the 
End no Perſon might be ſurprized with any private 
Order. Ord. Chan. 217. : 

And ſee ibid. 49. an Order made in 1647. That no 
S, Attachment, or other Proceſs, or Proceedings 
ſhould be admitted in any Cauſe upon any Petition 
tho' ſgned, Ge. until the laid Petition were frit filed 
with the Regiſter, and an Order drawn up and entred 
thereupon; and all Proceſs and Proceedings other- 
my ed, or had thereupon, ſhould be null and 
yol c. . a 
' Note, All Petitions (even thoſe to be admitted in Two Six- 
Forma Panperis} muſt now be written on double Six- penny 
penny Stamps. hs 55 dees 
dee the Form of Petitions ante, p. 69, 330, 331. 


Of MO TIO N S. 


As a Petition is a Prayer in Writing, &r. as afore- A Motion 


id, ſoa Motion is a Prayer or Requeſt, made ore renus defined. 


to the Court, either by the himſcif, or by his 
es by the Party ot by 


Sometimes a Motion is of Courſe (that is) where by When of 
a ſtanding Rule, or the known Courſe of the Court, Courſe. 
the Thing deſired is to be granted without hearing the 
Party ; and in theſe there needs no Notice of the 
Motion to the other Side, nor ought their Council to 


oppoſe em. | 
here are others, which would be of Courſe, on When grant- 
Suppoſition of the Facts alledged, ſtanding ſingle by 2 * on 


Oc. 
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When diſcre- - There are others, which are not f wnded on ſuch ge- 
tiona J. „ Hera! Rules or Bie of the Court, Ned ſometimes be- 
5 des Or againſt it; and thele are grant of deni nied, as 
the Court ſees fit, pon the Weight and Reafons.'of 
the Matters due as it appears. 12 the Motion, 


N or upon e e uncil on bot 
Notice of And ſome of thele eſpecially, it. Tr and of 


Motion when ſmall Moment, are generally ravte . Notice; 
neceſſary, but if leſs frequent and Ae e oily 

| | 772 if no Ny guce, And all ch Wieda as ate Ven 
rare, or plac don en Octalions, N & 

doin be hinted in am Sort, w 90 Notice. U 

How given. Notice of a Motion mult be, n Writing 
a nadel with the Name of the c 2 Sol nh, or 
9 5 55 is commonly the Party's Cl erk or Solicitor, a 

t muſt be delivered to the other. 11 or his ſicitox, 
ox at leaſt Teft it one of their Houſes though i haye 
heard that this is not ordipar1]y : good Ser vice) of, 
PAK pw which 1 1s moſt uſual, it muſt be delivered to the Clerk 
„in Court, or left at his Seat in the Office With his 

Clerk or Servant. : x; 11 
levit of Before mo move, lavit muſt” be made of the 
Notice, &c. Service of Notice, * the Man anner of it, and the Aff. 
davit filed, and a Copy taken thereof, if you think 


%% you ſhall need On rove your Notic bnd ey o- 
What: oxice tice of M Mation fl be Given two ys ihe al peſo 
is necellary, the Day 7 Þ'it is to be made ; as if the, Mo 50 


is to be Vn HB „the Notice muſt be given at lea 
00 on Tueſday, 1 bo, Affdavit thereof filed the! Wedpef- 
day. Vide ante quits, 
And in „ what And where Notice is neceſſary, it moſt be RE 
Caſes. ting; every; ung the Party moves for ſhould 
preſſed therein: For the, Court will not ordinarily 
extend the Order ond the Notice; as where the 
1629 n24'#4 Notice, was, That the Court youll: be moved, that 
2 + | the Thipuft might be 2 into Poſſeſſion, and a Re- 
e deirer appointed, the Court would not order 1 no⸗ 
thing ſhould be received by the Defendant 1 q > the 4 
Na thougb the Defendant did not detei 
otion. 
Excom, cop. o Notice was given of a Motion to fee a 
| Excommunicato capiendo, becauſe the Biſh was 
not iq the „ r upon the otion be. 


J © pebing 


to ſend the Client Notice, and to have his Aiiſwer; 


5 aa RN 644 .. . <2 


ning, otherwiſe the Council — have inſiſted, os "on 
That e Excommunication' was before the Is 
neral i don: But the Court would not heat then to 


Notice of Motion to tals Wm out cad we To whom be 
be giyen to the Party himſelf, except the Court upon given. 
a previous Motion has ordered ſo many Days, Notice 20 ne 
to the Clerk in Court; Cr. as may be Time enough rob my _ 8 
or if he be in the Kin dom, but hard to be fo * C6 2 0 Bis 
ſuch Notice may be o dered to be ſuffic ent. 

Where by Reaſon of the Abſence of a Cohn 1 phe Notice con- 
ſhould- have defended a Motion, the Cort t Wy s fit tinued. 
to put it off for that Time, the former Notice is often 
ordered to be continued, Jo as the Matter may be 
2 another Day upon 'N tie, td Pry 2 un- 


cil only 
"ORs "Party? 5 85 Notice three Times gr ke will Coſts for not 
moye à Ma N does it not, oF ſhall's dinarily moving. 
pay th the other 18 5. Colts: But If it be u Matter 

eight, and many 8 . 7 are 11 0 the! -Ourt wil | 
SEL ts to * taxed cl The 


82 2 7a 


the Term, ev Ther [kay is a Day 7 for Seal- Moeieb uu 
ing 2108 otions any FP ha ppe ns to be the ſe- S-al-Days in 


Day of the Beg e 
1050 of the Beg hora he lalt ſays o 705 wu 


ned 75 the K Os X oF 1 70 
atar Pr ena nd 10 ate the: 
* Ki la Boy ofthe erm. a if TY * 110 ay 
n Vacation Seal-Days are on! Y nd 1a tion. 
are appointed by the Lord Charicelſor More 9 
ing after the Term Motions ate” as At the 
Rolls, upon for poſal poleT chat ans may 1 remain, 
which. ſhould 5 ave beet tnoved, bit, Gans Botz the 
laſt Day of the Term. . 
* No Motions ar betta after the 11 1 5 No Mibezon, 
Seal before rhe enſuing erm; but . ich re- but Petition. 
quire Diſpatch, may 255 joned for, and Right will 
be done, tor this Coun 10 Opens L.. 


el It 


4 


Sin Clerks, Which 
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Needleſs lt has been ſaid, That there is ſeldom Occaſion for 

Motions to more than one Motion in a Cauſe, viz. for an Injun- 

be avoided. ction for quicting Poſſeſſion, or Raying Suits at Law, 
other Motions being for the moſt Part ncedleſs, or not 
tending to end, but perplex the Cauſe : And a Cauſe 
would be ſooner ready for hearing, if it went on 
in an orderly Courſe by Pleadings and Proofs, with- 
out being croſs'd and perplex d by frivolous Moti- 


Matters of But many Motions are now made touching the re- 
Courſe deter- * Iſſuing forth Execution, and Filing of Writs, 
mined by the PI Commiſſions, and other Matters of Courſe, 
i ofore were commonly reſcued to Four of 
the Six C. erks not in the Cauſe, who hearing the other 
two Clerks towards the Cauſe, did eaſily determine 

the Queſtion, without Delay or Charge to the Sui- 


Of REFERENCES. 


It has been before qbſerv'd, That upon a Petition 
or Motion, if the Matter thereof be not frequent, or 
of Weight, it is oftentimes 1 referred to a Ma- 
ſter for to make his Report therein, 
A Reference is an Order of Court, whereby Excep- 
ue tions, Contempts, Irregularities, Matters of Account, 
and ſuch like are referred to a Maſter to examine, 
and make a Report of to the Court, that ſo the Court 
may make an abſolute Order therein; and ſometimes 
the Maſter is impowered by ſuch Order of Reference 
— 4 determine, ot ſettle ſome Matter therein 


- , Theſe References are commonly made to one of the 
Maſters ordinary 1n Chancery, Rang in Court, when 
the Matter referred was moyed : But upon Motion 

ſhewn, they may be directed to any other 


h in ſome Caſes References are abſolutely 
ry for the Eaſe of the Court, as to caſt up, ſtate 
adjuſt Accompts, peruſe Court-Rolls, and other 
Iritings,&c. which would take up the Court too much 
June, and hinder the Diſpatch of other Buſineſs of 

| | more 
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more importance; yet in many Caſes occaſion 
great Charge and Us of Tians 6 to the Sie | 
| Generally Matters of Account (except in very Of Accounts, 
weighty Cauſes) are, upon the Hearing, turned over &c. | 
to a Maſter to examine and report, in order for the 
Court to make a final Decree ; with ſome DircRions 
to the Maſter in what manner * ſhall proceed there- 1 
in, and in making his Re | 
"The like Courſe of Re rence is to be thin forthe Coun kan. | 
Examination of Court-Rolls, touching any Cuſtoms ..- 8 
of tht Manor, Ec. But the Copies ſhall not be refer- k 
ted to any one Maſter, but to two at the leaſt. 
if Parties, before Hearing, conſent to an Ex- Accompts. 
mination of Accompts to make the Cauſe more ready 
for the Hearing, it may be granted. But the more 
common Way now is not to examine to a Matter of 
Accompt before the Hearing, but after; which is to 
be before a Maſter, if the Witneſſes be * Town, Ec. 
if not, then by a Commiſſion to be directed by the 
Maſter upon an Order for his being arm d (as they 
call it) with a Commiſſion, Vide ante P. 264, 342. | 
n e of Taxing Colts bifore TaxingColts, | 
ore, In an or Taxing a „ 
Maſter, Vouchers or Proofs are generally expected for & | 
every Thing, that has not a moral Certainty, or vio- 
lent Preſumption, or appears not of itſelf as a neceſ- 
Concomitant or Conſequence of ſome — 
already proved or certain: Wherefore Copies, 
and Papers in the Cauſe of all Sorts, are to —— 


full 

if bebe the Maſter either Party (by his Council; How heard. g 
Clerk, or Solicitor) admit a Matter of Fact, the Ma- ii 
ſter ſhall take a Memorandum thereof in his Book of 

Minutes, or Memorandum, and the Party admitting 

ſhall in his Preſence ſubſcribe ſuch Alemorandum; 

which Subſcription ſhall be concluſive to the Party, on 

whoſe Behalf 1 the ſame was ſo ſubſcribed, ſo as — 

other Side ſhall not be put to any farther Proof of that 

* — being bea i Court Wor obtai On Money 
| into upon ining 

an —— _ ſtay Proceedings at "Law, the Com- paid into 
plainant That the Defendant here ſhould have Court. 

the Money pr 6 
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Nn him to ſettle what; was more due to bim for 
rincipal ànd IJntereſt, and for Colts here and at Law, 
de Report io be procured in a Week, and the Money 
»/, Teported to be paid in a Week more; which the De- 
dant agreeing to, the Court ſo ordered e aſſenſa 
Fartium; and that the Defendant ſhould upon Receipt 
. acknowledge Satisfaction at Law, and 
Aller“ 3 ſhould diſmiſs. his own Bill. 
Abe Maſter.being ſhewed an Order of Reference 
equeſt of the Party ſhewing it, grants his Warran 
mmons whereby A Time and Place 
(commonly his Chamber) for the Parties to attend 
im thereon; (When and where they may come with 
ir Council. Clerk, or Solicitor, as e 
which being ſerved on the adverſe Party, his Clerk or 
Solicitor by ſhewing it, and delivering a Copy: If he 
attends not, the Maſter uſually grants a ſecond Sum- 
mons appointing a further Day, Cc. And if he does 
not then attend, a third Summons, which is called a 
Report ex Av xv Sammons : And if he does not then attend 
Pest.. the. Maſter. is to make his Report eæ Parte, of that Side, 
= \ \ 


279 10757. 


"OR ' th; - , —_ it. Wn hy 8 — 
denen A Maſter dying; the Court that the ſeve· 
transferred, ral Matters referred to im- Ile be transferred to 
another; and further ordered, That all Books, Pa- 
pers, &c. that concerned the Cauſes referred id the 
Deceaſed, thould be transferred to ſuch living Maſter 
i when demanded. Ord. Chan. 23½½. 
Arbitrators. , The Matter of a Suit here, may by Conſent be re- 
133 ferred to Arbitrators, and their Arbitration will be in 
Mature of a Maſter's Report, and may be exceptedi to 
accordingly. Vide ante, Of Exceptions to Reports, p. 
1174 136, 137, 225 N £ 241 Hitt 157 


X 1 
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References No Reference ſhall be upon a Demurrer or Queſtion 
denied. touching the! Juri ſlict ian of the Court, but ſuch De- 
murrer, &c. ſhall be heard, ruled and determined by 

the Court. ien ©! en Alta! 49 #153501 Ne 

And hetea Cauſe is gone ſa far, as to Examination 

* of Witneſſes, no Reference is to be made to any Maſter, 
n or;toany Commiſſioners 10 heat and end the Matter, 
ideen except it be in Special Caſes af Patties near in Blood, 
1 or of A oy 1 Alſo a vw 

rence of the State of t to be ſparingly. granted, 

excerpt it be by Conſent. * Nor 
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Nor ſhall any Reference be of an Anſwer, without Anſwers. 
alledging th Special Cauſes in the Exceptions. 5 
And ſome think it convenient that the Inſufficiency 
Anſwers ſhould not be referred at all, but that the 

ceptions ſhould be at firſt. openly argued in Court, 
whereby thoſe, w ho now for Delay only put in frivo- „ 67 40] 
lous Anſwers (or Exceptions to Anſwers) or move tze 
Court to refer what perhaps they never read, would : 
be more cautious therein for fear of giving Offence to 
the, Court; and ſo the Matter being determined at 
once, Delays would be prevented, and Charges ſaved. 
And they apprehend the Court would nor thereby find 
more, or ſo much Trouble, as now they do on Excep- 
tions to Maſters Reports. intl, l 

Note, It was an ancient and uſeful: Practice, That 4 uſefu 
the Regiſter within ten Days after the End of every Ptactice. 
Term certify'd to the Lord Chancellor what Referen- 
ces depended in the Hand of any Maſter, and how 
long they had depended ; that ſo the Court might re- 
quire an Account thereof from the Maſter, and quicken” 
him to a Diſpatch. ' 


Of REPORTS. 


A Report is a Maſter's Certificate to the Court how Deſinition- 
the Facts or Matters referred to him by the Court to | 
examine are, or do appear to him, or of ſomewhar, 

which it is his Duty to inform the Court ot. 5 

By ancient Order the Maſters of the Court are re- Reports to be 
quited, That upon a particular Matter referred to _ _— 
them, they do not certifie the State of the Cauſe, as Maier s Op 
if they would make Briefs of the Evidence on both 0. 
Sides, but that they do it briefly with ſome Opinion 
upon the Matter reported. | ; 

And by a later Order the Mafters are not upon the No ſpecial 
Importunity of any Council, Clients, or any whatſo- Certificate, 
ever, to return Special Certificates to the Court, un- Naß. bott 
leſs required by the Court ſo to do; or that their own 

udgment, in reſpect of Difficulty, lead them to it. 

rd. Chan. 144. |; 

And by the ſime Order all Certificates and Reports Without Re- 
are to be drawn as ſuccinctly as may be (relerving citals, &. 
the- Matter clearly. for the Judgment of the _ 

5 and 


0 


#5 . 


and without Recital of the ſeveral Points of the Or- 
der of Reſerence, or the Debates of the Council be- 
fore them, unleſs in Caſes, where they are doubtful, 
they ſhortly repreſent to the Court the Reaſons, which 
lk Raga had oo 
ot to ex- | eport mutt not ordinaruy ed t 
— the Or · of Reference ; but when the Court requires to be ſa- 
der of Refe · tified from a Maſter of any Matter alledged to be 
rence, confeſs d, or ſet forth in an Anſwer, he is by the 
Except on an ſtanding Order of the Court to take Conſideration of 
Anſwer re- the whole Anſwer, and to certifie not only whether 
ferced. the Matter be ſo confe(s'd or ſet forth, but alſo any 
other Matter avoiding that Confeſſion, or balancing 
the ſame, that ſo the Court may receive a true Infor- 
mation. bid. 145. | 
If a Report upon a Reference of an inſufficient An- 
{wer be not procured and filed with the Regiſter with- 
in a Month after the Date of ſuch Reference, the Re- 
ference 3 ney marry void, m—_— — Motion 
ex or ſpecia er for that Purpolſe. a Report ma 
— be made ex Parte, and how a Report may be ſo — 
cured, vide ante, p. 428. | 
How procu- Every Maſter,to whom any Accounts or other Mat- 
red on Hear ters are by b N upon Hearing referred, when 
ing and hath fully heard both Parties, and prepared his 
ſigned. Report, ſhall, at the Requeſt of either Party, =m_ 
out a s, that both Parties, or ſome for them 
ſhall again attend him, who ſhall have Liberty to = 
uſe ſu non or take a Copy thereof. And if ei- 
ther Party ſhall be diſſatisfied, he ſhall in four Days 
next after ſuch Attendance, bring in a Note in Wri- 
o bjections Unger his Objections thereto, and take out a Summons 
thereto. to be heard thereupon; and then the Maſter 1s to ſet- 
_m tle and finiſh his as he ſhall find juſt. Ord, 
But alter the Maſter hath made his Report, Ex- 
nar ut after a th made eport, Ex- 
Sy ov ceptions may be taken thereto by either Party, which 
muſt be argued openly in Court; and if upon Arguing 
the ſame it ſhall appear, that the Party excepting di 
not offer his Objections to the Maſter, but depended 
upon his Appeal to the Court, and ſought Delay, tho 
the Exceptions happen to be allowed, yet the Party, 
for his Neglect, and occaſioning Trouble to the —_— 


and Charge and Delay to the Adverſary, ſhall Fa 
| 33d Colts, as the Court ſhall think reaſonable, X 
202, 

And by a late Order, If any exception, or diftin& 
Clauſe of an Exception to a Report upon an Account, 
Oc. be over-ruled or waved at the Arguing, the Party 
2 ſhall pay 20 3. for each that ſhall be over- 
ruled, & c. and for each, that ſhall be waved or not 
opened, 10 f. though all the reſt be allowed good. 

Where a Maſter reports or certifies any Irregularity Note. 
in Proceedings, there may be a Reference to the Ma- 
ſter, but no Exceptions ; for theſe Matters uſed to be 
certified by the Six Clerks not towards the Cauſe, 
is be given to a Maſter, than to 

All Reports and Certificates made and ſigned by How filed. 
any of the Maſters ſhall be filed with the Regiller with- 
in Four Days after the Making and Signing, and the 
Rae Gall mark 0n the Tack them the Day of 
ns Receipt a 111Ng., . a 1Ng$ gro How avoided 
on ſuch Report or Certificate not filed, as 1 — and diſ- 
ſhall be utterly void ; and the Regiſter's Certificate of charged, 
ſuch Neglect, ſhall be a good Cauſe to diſcharge the 
dra youg thereupon, and for ſuch further Coſts a- 

_ the Party offending, as the Court ſhall think fit. 

han. 237. 

Note, Where a Time was prefixed for the Maſter Or diſallow- 
to make his Report, and he made it after that Time, ed. 
the Report was diſallowed. 1 Chan. Caſes 179. 

Aſter a Report, whereon to ground a Decree, is How con- 
| by the Maſter, no Order can be had to can- firmed, 
firm it, till it be filed with the Regiſter, and Notice 
of the filing thereof given to the other Side a Week 
at leaft before the Motion for confirming it, the other 
Party having Eight Days from the Service to except 


But if it be not togrounda and it is po- Raf. 
ſitire, it is to ſtand, and Proceſs may be taken out to — 
enforce the Perſormance of the Matter aimed at by 
the Reference, (as for a better Anſwer, Cc.) without 
any further Motion, unleſs the adverſe Party, upon 
Notice to his Attorney, or Clerk in Court, that ſuch 
Report is filed, do in due Time obtain ſome age 


* 
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437 
Controuled 
or ſuſpended. 


1 


Ok Ripbits, & 


af Court, to controul or ſuſpend the ſime. 04 


an. 146. | 


Note, Such Order of Cogtroul or Suſpenſion muſt 


be procured: within Eight Days after Notice of the Re- 
porr's being filed, if Notice be given in Term, or du- 
ring the General Seals after Term; or it, mult be pro- 
cured within Four Days of the Next Tetm, if the No- 
rice be given after the Term and General Seats: bid, 
Bur though the Eight Days be paſt,” yet if it be but 
lately, the Court will ſometimes, on Motion, order 
Exceptions to be receiyed, and the Party to procure a 
„„ et Times ff OD: 
Were by a Special Order the Court. ſhall admit 
Exceptions to be put in to a Report, whereby Money 
is reported due, after the Time ſuch Exceptions ſhould 
have been regularly filed, no Proceedings on ſuch Re- 
port. ſhall be ſtayed without giving Security to pa 
the Money, or bringing, the ſame into Court, unleſs 
the Court thall otherwiſe provide by particular Order 


Ord. Chan. 203. > 


Upon a Diſiniſſion with Coſts to be taxed 14 
ut 


Maſter, you need no Confirmation of his Report, 


Coſts. 


may forthwith take out a Sabpæna for them: Alſo if 
an Anſwer be reported inſufficient, Proceſs for Coſts 
_ a better Anſwer may be iſſued immediately. Ord. 

an. 147. a +12 WATY = 

A Revart of Money due on Accompt, and moſt o- 
ther Matters decreed, muſt be perſonally ſerved before 
it can be confirmed, And if the adverſe Party do not 
conſent to the confirming a Report, it will be only 
ordered ni Cauſe, &c. the next Day of Motions, or 
ſome other ſhort Day. Note, If a Report be confirm d 
Nif;, 8c. and the Party obtains Leave to go back to a 
Matter for him to review 1t, he muſt pay ſuch Colts, 
as the Court ſhall think fit. 


If after a Report is confirm'd Niſ Cauſa, a Party 


upon Motion obtains Leave to go back to a Maſter 


tor him to review it, he muſt pay 404. and further 


Coſts to be taxed, if the Report be affirmed. 

If a Maſter report a belt Purchaſor, and the Re- 
port is confirmed Ni, &c (as it always is before it be 
made abſolute) if the adverſe Party be not ſatisfied, 
the Court on Motion will generally ſend them — 
dle 


Ok Cettificates,” &c. 
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the Maſter for a few Days, as 14 or ſo, to ſee if a 


better Purchaſor can be found. | 

- After a Report is confirm'd, the Court will not ea- 
ily, if at all, tir it upon Pretence of an Omiſſion, or 
Miſtake therein: For the Parties had ſufficient Time 
to except to it, and if they will not mind their Buſi- 


neſs, tis their own Fault; much leſs will the Court: 


alter it, if it was confirm'd by Conſent of Parties. 
If one appeals from a Maſter's Certificate, or Re- 


by excepting thereto, he muſt file his Exceptions 


, 
ferdih with the Regiſter, and depoſit 3 l. with him, 
whereby Proceedin 7 'faid till the xceptions be 


argued. And if the Court do not alter the Report, 


the 5 I. ſhall be paid to the Party defending the Re- 
port wich eee Sums as ate py 1 2 
wiſe the 5 J. 1s to be reſtored to the 
who — = to have the like Sum of the Party defend- 
ing t BY, | 0320 | 
Upon filing Exceptions, and depoſiting the 5 I, the 
Regiſter gives a Certificate thereof, for which he has 
1 5, And upon Motion, and producing the ſaid Certi- 
ficate, the Court will order a Stay of Proceedings, 


arty appealing, 


Exceptions 
to Reports, 


How fil:d, 4 


and appoint a Day, commonly the next Day of Ex- 


ceptions, for hearing thereof. 4 1 Td) 
The Regiſter ſhall enter ſuch Cauſes of Appeal, 
(i, e. Exceptions to Reports, Gc.) in Order as they are 
— 25 to him to be determined by the Court in 
Courſe upon Days of Motions (Exceptions tather) 
and Notice t is to be given to the Clerk on the 
other Side ; and the Regiſter: is to ſet up a Paper of 
ſuch Cauſes two Days before the Day, for arguing 
ſuch Exceptions. - Ord. Chan. 14. 
Note, For a Report before Hearing, you pay the 
ne 15 1. and for a Report after Hearing, you pay 
25 . Ko | e 


of CER TIFICATES. 


A Certificate (as it immediately concerns the Admi- 
niſtration of Equity in this Court) is a Matter in Wri- 
ting, under the Hand, or Hands of Aſſiſtants, Officers, 
Miniſters, or Delegates of the Court, informing. the 
Court of ſomethipg under their reſpectire Admini- 
£ | F f ſtration, 


And entred, 


Definition; | 


Of Dzders ok Court, &c. 


ſtration, or Cognizance, that is done, not done, or 
miſdone which a ſtanding, or other Order, or Man- 
date of the Court, or their Duty, or the Reaſon of the 
Thing tequites them to acquaint the Court with. 
And theſe Certificates the Court gives much Credit to, 
22 from the Aſſiſtants and Randing Officers of 
Certificates In the Caption of Anſwers taken in the Country, 
nfwers (which is a Certificate of the Commiſſioners) the Lenk 
and County where, — the Day and Year, when the 
Anſwer is ſworn, pee 8 ht to be ĩuſerted, otherwiſe the 
qua 


Anſwer may be d; and fo in the Caption of 
Aſſidavits, E. Depolitions, c. 
Depoſitions, nd the Court may be ſhewed ſuch Omiſſion, tis 
&c. this by an Office- Copy, ox it may be referred to a 
Maſter to examine and certifie. 


"The Certificate of Commiſſioners of any Thing touch- 
ing the Execution of then ar = to Ide fled 
bet it be read. 


"Gf ORDERS COURT. 


Iaterlocuto- Nert we proceed to Orderrof the Curt, wherein me 
ry Orders. ſhall not meddle with Decretal Orders, theſe 


already treated of under the Head Of Degrees 3 
'  ſhall'we treat of general and ſtanding Orders, whic 
ate generally called ales: But the Orders here in- 
tended are chiefly interlocutory, or incidental Orden; 
4 e. ſuch as are antecedent to the Decre.. 
Their ſeveral And theſe are ſometimes touching the Commence- 
Kinds. ment of the Suit, ſometimes touching the Proceſs, or 
Proceedings therein, and ſometimes with reſpect 10 


*\ 


_—_— a Front therah, Gora founded the 
How obtai gain s are ſometimes on 
- of ons” eral — ſtanding Orders or Rules of Court, ani 


ometimes they are made upon the particular Circun- 

ſtances of the Caſe ; and both theſe are uſually ob 

By Motion, tained on the Petition or Motion of one of the Partie 

of Petition · in the Cauſe; or of a Party about to commence a Sui 

| era ſome Perſon, that: is antereſted in the Cauſe, « 
ſome way affected by it. 

Alſo, — Onders are made upon hearin 

the —_ ad verſarily W pro & 1 


Ol Diders of Court. 435 
and in theſe Regafd is always had to the General h 
Rules and Uſage of the Court; And ſometimes they 
are made by Conſent of the Parties, and then they 
are oſten beſides or beyond the Rules, or the common 
Uſage of the Court. „ Tech 
Every Order muſt be pronounced in Court, and How drawn 
drawn up by the Regiſter, who ſat in Court, and took up, &c. 
Notes or Minutes thereot in his Book, when the ſame 
was ſo pronounced; which that it may be the better h 
done, the Solicitor ſhould after Riſing of the Court, Solicitors _ 
i the Order be any Thing Special, go to the Regi- Duty therein. 
ſter s Office, and there take a Copy of the Minutes, 
and give them to the Regiſter, and explain them to 
him, ſo that he may have the Order drawn up right, 
and for his Client's juſt Advantage, | 

No Draught of any Order ſhall be delivered by the Regiſter's 
Regiſter to either Party, without keeping a y Dury. 
thereof by him; to the end that, if the Order be not” /44e infrs. 
entred, yet the Court may, if needful, be informed of | 
what was formerly done, and not be put to a new 
Trouble: And alſo to the end the -gre ta; of 


— — — ——— 
4 ——— — 
— - * —— 0 


Orders may not he oe too long from either Party, 1 
but may be preſently found at the Office by the ſaid | 
Al 


The Regiſter, upon Delivery of any Order 
to the Council, EN of either Patty, e not to reſpect 
the Interlineations or Alterations of the Council (be | | 
he ever ſo great) further than to be put in Mind of \ 
what was delivered in Court, and ſo to conceive and | 
frame the Order according to his Oath and Duty, = | 
without any other or further Reſpect. 

If there be any Doubt of the Meaning of the Mi- How ſetled, 
nutes, the Regiſter gives the Clerk, or Solicitor, who &c. 
deſires the Order to be drawn up, a Summons to the 
Clerk or Solicitor on the other Side, appointing a Time 
for both Sides to attend him in order to ſettle it. And 
if by this Means it cannot be ſetled, the Court muſt 
be applied to to explain the Minutes. ; 

This Method is uſually obſerv'd in ſpecial Cafes; Order of 
but if the Order be of Courſe, the Solicitor generally Coutſe. 
thinks it ſufficient tq draw up the Minutes of his own | 
Head, as ſuch Matter is commonly ordered, and give 
them to the Regiſter's _ ” draw up the Order = 

5 2 n 


—— . WI os. oe 
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- 
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Orders how An Order drawn up by the Regiſter muſt be given 
entered, to his Entring Clerk to be entred; which fon the 
lign'd, 2 Regiſter will ſign and paſs it, and then tis perfectiy 
and ſerved. aurthentick ; and you may, when there is Occaſion, 
ſerve the other Side therewith, 5. e. give the other's 
Clerk in Court Notice of it by ſhewing it, and deli- 
vening a Copytherect ; or you may read it in Court, 
25 I B. This is meant of Interlocutory Orders, and 
JHED like. 


— A The Regiſter is to let down Orders, as they are pro- 


nounced 2 Court traly, at his Peril, without trou- 
bling the Lord Chancellor by any private Attendance 
to explain his Meaning. And regularly no Order 
made an open * is * — FG Or ex- 
lain'd upon any Petition, though t ecution 
Ken &c. Wt ante,; N 

Vet if the Regiſter draw up, and 1 any Order 
contrary to the Intent and Direction of the Court, the 
Lord Chancellor, or Maſter of the Rolls, before whom 
Ne. it was moved, will ſometimes upon Petition (when 
the ſame cannot be conveniently moved in reſpect of 
Time, Ge. as in the Vacation) Nur a Day for 

both Sides to attend with the Regiſter to ſettle it. 
All Orders drawn up by the Regiſter are to be 
fign'd and entred in due Time; yet if an Order be 
entred, they often omit the Regiſter's Hand to it, ex- 
cept it be of great Moment, as a decretal Order, or the 
like, and think it well enough. But it is good to ob- 
ſerve the Rule ; for if this Matter be objected, the Or- 

der will not be admitted to be read in Court, &c. 
Orders alter. is ſaid, No Orders, but final and decretal ones 
ed. may be received to be entred after eight Days from the 
Day of pronouncing: And, Mere, after Orders are en- 
tred, they may not on any Occaſion whatſoever be in 
, any wile altered, without ſpecial Order and Direction 

of the Court. | a 

Former Ot- Where any Order is had, and a former Order any 
der to be way material for the Court to take Notice of was 
mentioned. made, in the Cauſe touching the ſame Matter, and 
which the Court was not truly or fully inform d oi 
no Benefit ſhall be taken of the later Order, but tht 
Court will upon Motion quaſh, or alter the ſame, u 
_ ſurreptitioully obtain d. | 102 1 12 | 


Df 'Owets ok Court. 437 

And therefore the Negiſter, in drawing up any Or- 
der, doth always mention the next precedent Order 
therein; which:the Solicitor ſhould take Care _ be 
n. leſt any Occaſion or Miſtake 
in the Recital ſhould occaſion Damage to his Client. 
And tlic ii now 4 ffanding Order. 5 

An Order againſt, or out of the general Rules, or Order 3g; ĩnſt 
Courſe of the Court, muſt expreſs the ſpecial Reaſons the general 
moving the Court to vary from thoſe general Rules, Rules. 

teilt i bas e 192d | | 
juſt before the Riſing of the Court, you may move | 
to have an Order, nifs cauſa, &c. made abſolute, which Nif Caſa, 
the Court commonly grants, provided Cauſe be not how made ab. 
ſhewn'before the Court riſes ; yet, if moved early in ſolute. 

the Day, it has ſometimes been refuſed, and the Party 

bid to move it at the Rolls in the Evening; for the 

Party has all the Day, during the Sitting of the Court, 

to ſhew Cauſe. (01 "LEP 36 $7 WI. d 
- And Note, An Affidavit of the Service of the Order On Afidavie | 

Niß is neceſſary to ſuch Motion, and without a Mo- and Motion. 

tion ſuch Order is not —— though no Cauſe be 

ſbew n, except it be expreſſy ſaid in the Order, withoar 
ſurther Marion. And if you move not to make ſuch 
Order . till tome Time aſter the Day given 

to ſheu Cauſe, you muſt not only produce an Affi - 
davit ofthe Service of the Order, but a Certificate 
— — no Cauſe is — ar . 

3 en, if upon moving, none ſhew e | 
the Dame makes it abſolute. 2 AI 5164 * 2 : 

An Order Nip, &c)taunded on an Affilavit was ob- Notice of... | 
tuined, no Notice having been given of the Motion, Motion. | 
and an the Day toſhew Cauſe, the other Parties Coun- h 
eil in ſhewing Cauſe inſiſted, That the Affidavit ſhould/ Affd vit. 

have been mentioned and referred to in the Order, 

that ſo the Party might have been able to anſwer it, 

which he could not now do, knowing nothing of it. 

The Court ſaid, If the Affidavit had been. ſince the 

r; the other Party muſt have had Time to an- 
er it; but being iſe, the Party was allowed 

to go on with the Motion, though the Council e con- 

If the Side which draws.not up the Order, beſpeaks dh. 0 cw 

a Copy of it drawn up, 17 paſſed, four Days 2 
ft K 3 are 
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= Of Sets of Court. 


are allowed to retutn it with-Objedtions, if he have 

It muſt be any to it. And if he, upon whoſe Motion, of for 

one up, whole Benefit an Otder is made; doch not draw it u 
C. 


| nun up, ihe Plaintiff prayed to re- 
tain the Bill, the Defendant makes Ahlen the 


tiff to give Security to redeem and pay the Coſis on 
tie Diſmiſſion, if they were taxetl;;elfe not; and then 
the Bill to be:retbrnell; 1! inte ot re 


How drawn pon the Hearing 
up on Here of both Parties and an Opinion has been detivered by 
* * 2 — nevertheleſs —_— it — — 
reaty, the Regiſters ate at to opeit be Opinion of "the 

— Hurt 10 drawring the Order of Refefence, extept the 
Court do ſpecially declare; that it is to be entted 

without any Opinion either Way: In which Cuſe 

the Regiſters notwithſtanding are out of their ſhort 

Notes to draw up ſome more full Remembrance. of 

t paſſed in Court, thereby ta inſurm the Court, in 

Caſe the Cauſe ſhould come back again not a = 

How ſerved.” The uſual Way of fervnig:an'Order, is to fhew it 
tothe Clerk, ar Solicitor on the other Side; and give 
bim a Copy &f it, or to leave a Copy of it with ſome 

Perſon attending in the Clerk's Seat in the Office; and 

to ſhew him the Order: But till the Order under Seal 

Perſonally. be ſerved on tlie Party himſrli, he is not ordmarily 
brought into Contempt, nor to be committed for 

Di ſobedience. * B&B: 3) IRA 1: ; n 2 

Not ſo on a Yet in Caſe of an Order made againſt a Solicitor, 
Solicitor, &c. or other Perſon, or Minifter, Attendant on the Count, 
: it is ſaid to be otherwiſe; becauſt he is ſuppoſed to 
be preſent and to know, or eaſily able to inform bim- 


bell wich Certainty of what paſſes in the Court. 
3 enen 1 % 199 


— 


BK. An 


ot Injunctions, & c. 439 
* Order for Payment of Colts, or: hover. Money „For Payment 
muſt: be pen ſanalhj ſerved, and the Calts *. of Money. 
and if the Party, to . 9g, is payahle, ſet ves not che 
Order himſelf, give him, that ſex ves it, a Let- 
ter of Attorney, or the like Authority to and 
receive the Money. 

Diſobedience to an Order, which enjo 12 — not 
doing of Thing, is look d upon as a 2 tem 
than where ſomething is commanded gods 
fuſt being/always: in a Man's Power, other not 


ſo. | ac 

An Order made by the Lord Chancellor may in Order dic. 
Court be diſcharged by the Malter of the Rolls, when charg d. 
ds wal But if it be a Matzer of Diffi- 
he will not ordinarily medd le will it; except © 
it K be ha Conſent of Parties. 

I you move todiſcharge an Order, you ought to 
have it drawn up, and ready to ſhew to the Eu 
hat ſo the Court may ſee and) judge of the Oder, 
of the Reaſons, 7 —— which it was made. 

. Note, Orders after Decrees paſt are nexer 49 retraR Orders after. 
from the Decree, but are to purſn the Decree, and Decrees. 
cant j it on with Effect. 

A Subm ene may be madean Order and 
1 per Stat. 9, N. 3. cap. 1 
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5 Ianblion, and Certiorarigs, Proceden- 
ſees De Hate Regnum' 0 8 reple- 
us's, G. A alſo 


be” Ts Ez East e ader cj uren 
Bills. 


FF cis er denen, That « a Bill may be brought in Injunction- 
A Injunction, either to ſtay Bills. 


his Tikes 

— toy eL SITES 
ainant therein uſually ſug- To ſtay Sui 

geſts ſome Abe Proceedings at Law, — be- nn 

pred by the Defendant and that he by 


Diſobedience 


— 
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To tay 
Waſte. 


Ot Injunctions; &c. 


wee fri Rules. of Chmmor Law, or for Want of 


Witneſſes or other Cauſe, is without Redreſs or De- 


9 4.808 
1 „ „40 


Stat. 4 & 5 Strat. 4 & 3 Aue for Amendment of the Law, 


Anna. 
Proceſs 


rs 


Writs of In- 


junction. 


Prohibition, iſſuing out of this Court a Petition 


fence therein, Cc. Vue ante pag. 44, 471499. 
I it be to ſtay Waſte, Aff vit muſt be made, tha 
me Waſte ot Spoil is done, or threatned to be done 
in the Lands, Houſes, &c. whereiu the Complainant 
claims a Right or Intereſt, ot for which he ſues, G. 
Vide hereof ina. And, nete, by an Exception in the 


Subpæna i, Or other Proceſs for Appea 


5 f upon theſe 
Bills, may be iſſued and ſerved 


te the Bill be 


K file * , : : , | # - 1 1 f 10 N 1 ” 


But 'tis ſaid, if a Supe returnable innadiet2 iſſue 
in an Injun@on-Cauſe, the Bill muſt be filed by the 
firſt Cf, Bes in the fublequient Term Touch 


. Cofts- Days vide ante Pag. 98, 197. 10 191800 14 & 


Their Kinds. 


51 
5 1 


B Wiit. 


By Parol. 


-4 
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| beri ſacias Puſſeſſonem. But 


* 


An Injunction is a Writ remedial; in Nature of a 


or Bill exhibited ; and (if the Prayer of ' the Bill, or 
Petition be accordingly) may. be granted either to ſtay 
a Suit in ſome other Court, as in a Court of Law, 
Court of Admiralty, Eccleſiaſtical Court, or inferiot 
Court of Equity; or to reſtrain one from doing a 
ſudden Waſte, or Damage to the Frechold, or In 
ritance of another, by ſelling Timber, ploughing 
3 CL inue the 
t ma to yield up, or quiet, or continue 
Poſſeſſion o Lands, Hanks &e. See the Form of ſuch 


Writ, ante p. 92. Which laſt Kind of InjunRion is 


generally a Judicial Writ, and ſubſequent ta the De- 
cree, being in Nature of a Writ of Execution, or H. 
though it be commonly 
by Way of Mu founded on an Order of Court, yet 
an Injunction may be by Word of Mouth, when the 
Party inhabited is preſent in Court, and an Order en - 
ter d for that Purpoſe. = 


To ſtay Suits Where an Injunction is granted to ſtay Proceedings 
at Law, &c. 


Or Judg- 
ment. 


at Law if the Cauſe be at Iſſue, or a Declaration fle- 
livered, it commonly gives leave to go to Trial, &. 
but fates Execution. And tis ſaid in ſome Gaſs, 
where the Matter at Law is tried, it bars from Judg- 
ment, (but this I take, is only on ſuch, Iſſues as are 
directed by this Court) and ſome Caſes where 3 


Ok Injunctions, &. —_ 


judgment is executed, it will ſtay the Money in the Or Executi- 
Sheriffs Hands. Hide inſra, Execution. on. 
„Aud where it is to ſtay Suits in other Courts, tis How prayed, 
commonly prayed; and granted on ſome Matter of E- or granted to. 
quity ſuggeſted in the Billi as that the Complainant is 
pot able (for certain s therein ſhewn) to make c 
his Defence in the other Court, though: he has good 2 of 
Matter to diſcharge; him here; ot that he is ſued at 
Ia ſor a Penalty, which in Equity he ought not to 
pay z or that the other Court has not Juriſdiction of as 
the Cauſe; as where a Spiritual Court holds Plea of Spiritus! 
Matters Temporal, or the Admiralty: of Matters tranſ- Courts. 
- aRted/on Land; or that the other Court refuſes him Admiralty 
ſome rightful Advantage, ar acts exroneouſly, or un- &. ? 
1 ly in — mm Oge has not Power to do him 
Aud it is obtained by. Order, either upon Matter How ob- 
eonfeſs d in the Defendant's Anſwer, or Wen ſome ain d. 
Matter of Record, or upon ſome Deed, or Writing, or 

Evidence thewn in Court, whereby it appears 
there is ſome 1 — the Party dae be 


diſchargd/in Equity, though perhaps hot elſew here. 
from ſuch Suit, G.. x v 2 


f | | 1175569 009971 f1% 1) 

Alſo where the Defendant. is in Cumempt, or hag In what Ce- 

prayed a Dedimut, (tolexcuſe bis e has not ſes. 

yet anſwered ſuch Bill; ot where the Debt appears 

to be old, and 9 1. long or where 

the Creditor and Debtor have been dead orgy bates 

the Suit; or where 3he Defendant cannot be found to 

de ſeryed with a Sulpmne, the Court will ordinarily 

grant an Injunction. 4/7} +, | 

Ae, If ic be granted be 

wail Anſwer and further Order; and in ſuch Cale, 

after. the Anſwer is come in, if the Corey for the 

Defendant alledge, That the Defendant has anſwered 

and denied the whole Equity of the Plaintiff's Bill 

(bis Comempts, if any, being cleared, and his Ap- 

. entred) and alſo produce a Certificate from 

ihe Six 2 of the Apſwens being fled 4005 Da 2 

Court will order the Hs to ſtand diſſolved ni How diffol- | 

Cay 4, at a ſhort Day, and perhaps without ſuch Cer- ved. 

tificate ; and if at the Da no Cauſe be ſhewn,then,on On Motion, 
on and Affidavit of the due Service of the Order, and Affidavit. 

She Order will be made abſolute, © If 


s + 


DOD 21 bas voi ins 41 
12 : How before 
fore Anſwer,” tis commonly 4 
nah Bonk -” Anfwer/ 


* wi _£ 
LES 

— 

- 


* oth 
WD. 


Fry 


44% | Ok Jnfunckions; Kc. 
i in Term-time, and à Rolls-Day, it is uſuall 
moved to be conſirm d at the Rolls in the Brening af 
ter the Riſing of the Court at Wſtminſter. And if the 
Council, who then moves it, does not produte an Affi- 
davit of the Setvice of the Otder, it muſt at leaſt be 
produced to the Regiſter, deſere rhe Order to: make i it 
abſolute be drawn up. 

In what C:fſes But if the Appearance be wid meet) Contempts 

diſſolved, or cleared, Anſwer filed 14 Days, all. Equity denied, or 
not. that Exceptions tothe Anſwer are put in, ot that the 
| Anſwer is reported inſufficient; any of theſe are good 
- Cauſes __ diſſolving the Ijundtion : But if-t 
be two Defendants, the Court will not ordinarily diſ- 
| ſolve the IojanRion, tin both have anſwered. ' Alſo 
. where there is an A of Equity with t 
Complainant, or that his Ca 1 very hard, 
Court will not eaſily diſſolve InjanRich not 1 
they ordinarily diffolve em the laſt Seal after Term. 
Nor is an InjunRiion ever diſſolved without Motion on 
the averſe Part ; Nor an Injunction of an 
Nature be either granted, revived; diſſolved or ſtay d. 
Oa Petition, upon any private Petition. For · all Injunctions are to 
de granted on Motion, e jogramted by-Motion 


E be lved 
Y. Chan. «fr No 
Suits at 


hall be 77 800 "revived, d ot 
ay d YL f. any InjunRioh! of- any 
other Nature paſs by rap replied _ 
out Notice and a of the Petition firſt had by 
given to the other Side, and the Petition Beat with 
be Regiſter, and the Order entred. © | 
Howgranted, When the Deſendant prayed a Dedinus to takt his 
Anſwer, Plea, Str. in the'Counitry, the Order fome 
Iime was, That the Plaintiſf's Six Clerk, or Under- 
Clerk, might without Motion draw a Docquet and 
Inju non” of Courſe, ſubſcribing his Name to the 
Dice and expreſs in the Writ, in uſual Form, the 
Cauſe of granting the InjunQion ; both which fo pre- 
red, were to be-preſented to'be ſigned; and if the 
Inj junction iffued in any other Manner, it was yoid. 
But of late ſuch injunddien is moved for (as all others 
are) and is granted of Courle, Memo 9 Ar. 
ver 3 and further Order. ® . The 


*. 


4 » 8 
: 
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The Defendant having prayed a Dedimus, the Com- Ona Dudimus. 
plainant moved for an Injunction: But the Court 
(chouzh the Defendant had Bail at Law) would not 
ant it on other Terms, than that the Complainant 
uld bring into Court the Money recovered at Law, 
becauſe the Complainant was going beyond Sea. And 
Note, (tis {aid) the Defendant, after having Leave for 
a Dedimus to take his Anſwer, is bound to take No- 
tice of an Order for an Injunction, though he be not 
ſerved with the Writ. : . 
The Deſendant's Plea being allowed, be moved to On 2 Ples al- 
diſſolre the In junction, the Court ſaid, When the 19% d. 
Plea is allowed, there is ordinarily an End of the 
Injunction, but not always; That the Deſendant had 
pleaded only what the Plaintiff had confeſs'd and fer | 
forth, viz. an Award ; and though the Defendant Awards, 
and Reſtrees have denied all Practice, and ſworn that Vid infra. 
the Plaintiff was heard, and the Award duly obtaind, | 
yet Practice and unfair Proceedings are often found in 
Awards. The Defendant's Council fard, The other 
Side duight'to ſhew ſome Equity conſeſs d, or allo d 
in the Anfwer: But was anſwered by the Court, 
That though Awards are favoured here, becauſe they 
tend to ſettle Peace among Parties; and although there 
be Notice of this Motion, yet an Injunction is ner to 
be abſolutely diſſolved upon Allowance of the Plea, 5 
n becauſe there may be ſome Equity _ _ 
ſhewn for continuing it. The Court, however, or- Verdict. 
dered awarded to be brought into Court 
by the firſt Seal, or the Injunction to ſtand diſſolved 
ninbunt furyher' Motion, the Plaintiff to enter up his 
udgment (having at Law had a Verdict) and tax Jud 
Coſts, which were alſe to be brought in, but to 
ſtay Execution, though the Court ſeem d Willing to 
bare had him forbear entring Judgment. 
Upon a Plea, or Demurrer's being allowed, the In- Plea, or De- 
junction, that. was granted, ill Anſner, &c. will com- murrer al. 
monly be diſſolved on Motion: But in fuch Cafe, or low'd. 
on coming in ef the Anſwer, the Court will not abſo- 
lutely diſſolve it on the firſt Motion (though there be 
an Affida vit of Notice) but only Ni, &c. 
- Alſo the Court refuſed to grant an Injunction whilſt Demurrer 
a Demurrer was depending; for till the 8 — depending. 
. argued, 
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gment. 


On the Me- Where an Injunction is gronted upon the Merits of 
rits, or Delay the Cauſe, or upon {ome 


of Proceed» 
ings. 
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argued, it does not appear whethet the Court has 


Cognizance of the Caule, or not, till when no Order 
ought to be made: So that in that Caſe it was even 
N whether it could be granted for any ſpecial 

u E. . . - N 4 ; 


t e ſpecial Cauſe of Equity, it 
is commonly to ſtand till Hearing, unleſs the Plain- 
tiff delay his Suit. But a Delay of Proceedings here, 
if for any unreaſonable Tune, is a good Cauſe for dil- 
ſolving an Injunction for ſtaying Proceedings at Law, 
Cc, And yet ſometimes the Cour rt will teceive it, tho 
diſſolv'd, eſpecially where Equity is Evidently with 
the Complainant, or his Caſe is hard. For though 
an Injunction be diſſolved, yet it may be-reviv'd on 


Motion and Cauſe ſhewn. 


On Bill. and The Court would 0: continue an Injunction upon 


Aaſwer, in 
what Caſcs. 


Money due 
on Bond 


Vide Judg- 
e. 


Counter- 


a Bill to be relieved againſt the Penalty; of: a Bond 


proſecuted at Law, except either the Money {worn by 
the Anſwer to be due thereon . were brought into 
Court, or the Complainant gave a Judgment at Law, 
and Releaſe of Errors : And it he had not been hougult 
of ſufficient Ability, the Court would have ſuffered the 
Plaintiff at Law to have proceeded there as far as the 
Hetuen of a ſecond Scire Facias, ſo as to make the Bail 

la o ante ah D731 by; gb yisgts | 
A. Surety. in a Bond proſecuted. at Law on a Coun- 


bands, Con- ter bond for Money he had paid, and for other Mat- 


tracts, Ac- 
counts. 


= 
4 > 


ters upon Contract and Account, the Deſendant files 
his Bill here, and has an Injunction, Cc. The Court 


ordered the Money ſworn — the Original Bond, 


to be paid tothe Defendant here in a Month, ſubject 

to the Direction of the Court upon Hearing, or elſe 

the Injunction to ſtand diſſolveddt. 
And where the Defendant by his Anf 


er ſwears a 


certain Sum of Money due to him, the Court will of- 


ten either not grant, ot got continue an Injunction, un- 
leſs the Plaintiff bring the Money into Court, &c. yet 
Time will be given to bring it in, as the Greatneſs 


Contempts. 


the Sum, or the Diſtance of the Party N and 
Proceedings ordered to ſtay in the mean While. 


But, if the Defendant be in Contempt, the Court 
will gran it without bringing the Money into cours 


0 
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though there have been Proceedings at Law. And fo 
if Matter be confeſs d in the Anſwer ſufficient for a 
total Relief, the Court will do the ſame. | 
Though tis ſaid, an Affidavit is not ordinarily to To Execu- 
be made uſe of againſt an Anſwer, yet where an Exe- tors. 
cutor, by his Anſwer, ſwore a certain Sum due, the | 
Court upon Affidavits of Strangers to the Suit conti- 
wed the Injunction, without ordering the Money to 
be brought into Court, becauſe there appeared Reaſon 
to doubt, whether it were due; and the Executor is 
not privy to the Tranſactions of the Teſtator: And ſo 
*twas ſaid it would have been, if by Writing or any 
other Matter ſnewed the Court, it might ſeem doubt- 
ful whether the Money were paid. 
The Defendant being conſiderably indebted on Ac- On Account. 
chunt, &c. to the Complainant's Ieſtator, disburs'd 
Money about the Funeral at the Executor's Requeſt, 
lor which he brings an Action at Law againſt the Exe- 
cutor, who brought bis Bill re, praying an Account, 
and Stay of the Proceedings at Law, and had an In- 
junction, which the Detendant pray d might be di fol- 
ved, at leaſt as to what related to the Monies ſo 
him disburs d. But the Court ſaid, It was to be ſup- 
pos d he deſign d to have it allowed in the Account, 
- when he ſo disburs d it, (and ſo he ſhould) and there- 
fore the Injunction was continued. 
The Adminiſtrator of a Sailor orders A. to receive A dminiſtes- 
Money due to the Sailor: He does, and puts it into a tors. 
Gold{mith's Hands: A Will appears, of which and the Will and 
Probate the Executor gives A. Notice before the Money Executor. 
was paid to the Adminiſtrator; & c. He refuſes to pay 
the Money to the Executor, who thereupon ſues him 8 
at Law: He brings his Bill, and the Executor in his 
Anſwer ſwears Notice, as aforeſaid. The Court or- 
dered the Money to be brought into Court, or the Iu- 1 
junction to be diſſolved. Legatees ſue in the Eccleſia- Legatees. 
ſtical Court, that the Executors might prove the Will, 
and pay their Legacies; the Executors exhibit a Bill 
to prove the Will here, it being of Lands as well as 
perſonal Eſtate, and ſtay Proceedings in the Ecclefi- 
aſtical Court, and offered by their Bill to pay the Le- 
tees, if there were Aſſets. The Court ordered an 
njunction, and that it ſhould continue; the Execu- 
F | tors 
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tors giving Security here ta perform. the Will, and 
ſpeeding the CauſG. 95 *$:1 

Nass A Leaſe was made for 7 Years, the now Defendant 

| had Judgment in Ejetment againſt the-Complainant 

Statute of by Reaſon of the Satute of Frauds, for the Leaſe was 

Frauds. only put into Writing by one preſent, without Order 

of the Parties. The 2 — Relief here, 
and with Affidavits produced ſome Acquittances ot 

Receipts for the Rent, which ſay, according to an A- 
greement with the Detendant. The Court 1aid, there 
might be _y in the Matter, for the Receipts are 

Agreements. Evidences of an Agreement; and this Court will not 

x interpret the Statute of Fraud, fo rigorouſly, as the 

Courts at Law: And however it was hard to turn a 

Tenant out, &c. And though the Defendant had 

{worn the Agreement was to continue but for the Life 

of the Plaintiffs Husband now dead, and that the 

Rent was to be paid in Corn, which was cheap, yet 

the Court ordered the Injunction to faxd, the Cauſe 

to be ſpeeded, the Plaintiff in the mean while to pay 
the Rent and, Repair, according to Agreement, 

_— It. a Mortgagor brings a Bill here to redeem, this at 

Mortgage® Law is accounted a Breach of Covenant ſor quiet En- 

| Covenants. joyment; and yet if an Action of Covenant be in 

wa Caſe brought, this Court will grant an Injun- 
ion. Aide $6.7 Nl | 

| Where many Actions at Law are brought by the 

Actions n againſt —— Defendant for —— 

Of Barretry. e, this being in the Nature of Barretry, the Court 

— here will grant an Injunction to fay the Proceedings 
in all of them but nue. 

On the Caſe, If an Action on the Caſe be proſecuted at Law, and 

the Defendant brings his Bill here, & c. and the De- 

fendant here by his Anſwer ſwears Money due, the 

Court will commonly |diſſelve the Injunction, except 


Debt. the Complainant will give a Judgment at Law in Deb: 
for the Money ſworn due, and a Releaſe of Errors. 
Account, Where by the Anſwer it appears to be Matter of 


Account that is in Queſtion, and the Demand is very 
uncertain, the Court will commonly grant or continue 
an Injunction. Fide ſupra. | 


Awards. The Court ordered Maney ſworn due on an Award 


Vide ſoy's. to be brought into Court, or the Injunction to Fr _ 
| 5 
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ſolved ; for by the Award tis become Res j udicata, viz. 
equal toa judgment. | | 
Where upon the Face of the Anſwer there appear d For ſtaying = 
a ſtrong Preſumption of Equity for the Complainant, Trial. 
the Court continued the Injunction to Ray a Trial at 
Law. As where 4. made a Grant of Poſt-Fines to B. 
with a Covenant that he had Power togrant,'&c. but 
B. was not to pay the Rent till peaceable Poſſeſſion. 
B. brings an Action at Law on the Covenant of As 
Title or Power to grant; 4. prays to be relieved, and 
the 1 being confeſs d by the Anſwer to be as ſet 
forth by the 8 the Court continued the 
Injunction to ſtay Trial. | 
Where there is a Verdict at Law, and the Defendant Oa a VerdiR. 
exhibits his Bill for Relief here, the Money muſt be 
depoſited here before an Injunction will be granted, 
except in ſome Caſes, where ſpecial Matter of Equity 
5 by the Defendant's Anſwer, or ſome former 
ecree, or ſuch like. 2 | 
A Judgment was at Law on a'Bail-Bond, a Bill On Judg- 
brought here, and an Injunction. The Defendant in meuts. 
his Anſwer ſwears 8 J. due to him for Work done; 
the Money was ordered to be brought into Court, &c. 
Though the Court inclined to have the Injunction 
continued without that, ſeeing there was a Judgment 
at Law: But in regard it was fo {mall a Sum, it was 
ordered to be brought in, eas | 
A. by Obligation was bound to B. for Payment of Judgment on 
100 l. and indebted to him for Rent 100 l. more; an a Bail - Bond. 
Action was brought at Law on the Bond, and Judg- | 
ment had on the Bail- Bond. The Complainants pray 
to be reheved againſt the Bond, Judgment, &c. and 
had an Injunction. The Defendant by Anſwer owns 
the 1001. on the Bond fatisfied ; the Court ordered 
the Defendant at Law ſhould give a Releaſe of Errors, Rel. aſe of 
and the Injunction to ſtand as to that, but to be diſ- Errors. 
ſolved as to the Rent. 3 
The Bill alledged, That the Plaintiff is indebted to Oa murusl 
the Defendant in 50 l. and the Defendant in 3ol. to Debts, c. 
him; That the Defendant is a Priſoner in the Fleet, ſues 
at Law, has an Interlocutory Judgment, and will not 
pay or allow what he owes; and thereupon prays an 
Account, Cc. and has an Injunction. The W 
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by his Anſwer ſays, he returned the Money due to 
„ the Plaintiff to him at Landon in December lat The 
7 Plaintift produced the Note, by which it appeared the 
Money was not due to him till April next: The 
Oourt ordered, That upon the Complainant's giving a 
Jadgment final Judgment at Law for 2001.” the Sum demanded 
and Releaſe there, and a Releaſe of Errors in four Days, the In- 
of Errors. junction do ſtand, W 4 
Note, An Injunction is ſometimes granted to 4 
For ſtaying Execution; as where Judgments are entred by Aſſent 
Execution, of Parties for Security of Money borrowed. And if 


Oe. Money be recovered at Law, and the Defendant brin 


„ ,-- his Bill to be relieved here on Condition the Plainti 

"© pay the Money and Coſts recovered at Law into 
Court here, ſubjet to the Order on hearing, this 
Court will commonly order an Injunction, and will 
1n the mean while Ray Execution, and give ſome time 
for paying in the Money ; with this further, That the 
Defendant here be at Liberty to aſſirm his Judgment, 
if a Writ of Error be pending; or if there be none, 

that the Complainant give a Releaſe of Errors. 
For ſtying . Allo, if Goods are taken, or Money levied or paid 
Money in the in Execution, and {in the Sheriffs or other Officers 
Sheriff's, 6.6. Hands, this Court will ſometimes ſtay them there by 
Hands. Injunction. As where Money levied on a Fieri fac. 
was in the Secondary's Hands, the Complainant pray d 
| an Injunction till Anſwer ;/ and the Court granted it, 
and ſaid, Such Injunctions had been granted, where 
the Money was not ſecured, as here it was; and that 
this was the eaſieſt (with reſpect to the now Defen- 

dant) that ever was granted. une er 
The Defendant here had Judgment at Law, the 


ter a Writ Complainant had brought a Writ of Error, and then 


1 5 4 brings his Bill here, and has an Injunction. The De- 
fendant being in no empt, but having taken a 
Diedimut prays Leave to affirm his Judgment. It was 
e ee he to proceed no further till further 
ieee ASE; | ar 13 5 | , 
| Where there were Croſs-Bills the Court ſaid, If af- 
* — ter the fir Bill is anſwered, the Plaintiff in fuch fir 
| Bill do not anſwer the ſecond Bill in eight Days, the 
Q Injunction. (hall be diſſolved on Petition. 


i I Where 


_— 0 „ 
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Where a Bill is taken pro Conſeſs, by Reaſon of the OneBillraken 
Defendant's Contempt in Randing out all Proceſs, if pro cenfeſſs. 
the Bill prays an Injunction to quiet a Poſſeſſion, or © 
to ſtay the Defendant's Proceedings at Law, the Court 
will decree a perpetual one, 
Exceptions alone are not a ſufficient Cauſe for grant On Inſoffici. 
an InjunAion, becauſe they are often put in for ent Anſwers, 
lay; but there muſt be alſo a Report of the An- and Excepti- 
ſwer's Inſufficiency, Per Cur. Yet where an Injuncti- ons to An- 
on is already granted, it will be continued on Excep- ſwers, &c. 
tions; and where Exceptions came in but the Night 7% Anſwer 
before the Motion, the Court has refuſed to diſſolve e. 
the Injunction. But if a R is not procured upon 
Exceptions in a reaſonable Time, or if the Anſwer be 
reported ſufficient, &. the Injunction will, upon 
8 be omg 3 be di —_ ni % &c. 
n Injuncton to ſtay Waſte mu upon a Injuntion 
Bill an to'that 2 and is 1 granted ſtay Waſte. 
for him in Reverſion or Remainder againſt Tenant for For whom it 
Life, or other particular Tenant, to ſtay Waſte in lies, and in 
Houſes, Woods or Timber, where 'tis begun to be what Caſes. 
done, or reaſonable Cauſe to fear it will be done; or | 
to prevent or hinder the Ploughing of ancient Mea- 
dows, not 3 up of 20 Vears before; or for the 
Preſervation or Maintenance of Incloſures of 20 Years 
ſtanding, or more; or to hinder the Doing of any 
other Spoil or Waſte in Lands. 
InjunRions againſt the Selling of Timber, or 
Ploughing of ancient Paſtures, or for Maintaining In- 
cloſures, ſhall be granted according to the Circum- 
ſtances of the Caſe ; but not where the Defendant Not of a State 
claims by his Anſwer any Eſtate of Inheritance, ex- of Iaberi- 
cept where he claims only in Truſt, Cc. or upon tance. 
tome other ſpecial Ground. 3 | 
If the Defendant ſhew that he has an Eſtate with- Or without 
out Impeachment of Waſte, it is ordinarily a good Impeach- 
Cauſe to prevent or diſſolve the Injunction. 1 Chanc. ment, &c. 


* 1 3 e 
, note, Waſte cannot ordinarily be committed O, on Com- 
on Commons or waſte Grounds. e. | 
Yet, tis ſaid, this Writ is ſometimes granted to ſtay 
Spoil (or Waſte) even againſt him, that may by Law 
or Proviſion of the Parties do it, where the Doing it 
Gg ſeems 
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Un'eſs mali- ſcems malicious, 'and againſt the publick Good ; as 
ciouſly done, 8 young Timber, Proſtrating Houſes, and the 


ike. * 
So in the Caſe of Hoſpital Lands (lately decreed 
by this Court) the Court, partly from the Defendant's 

- ownConteſſion, partly becauſe the Complainant ſeemd 
not to deſign to renew to the preſent Tenant (the 
Defendant) when his Leaſe was out, and being ** 
ty well ſatisfied there was Danger Waſte would be 
done, they granted this Writ, and that even without 


&c 


- Hoſpital 
Lands. 


Warren. 


from doing Waſte in a Warren, upon Affidavit of fere- 


able Times: It was alſo alledged, that he cut Tun- 

© ber-Trees, '&c. The Court ſaid, an Injunction might 

as well be granted to keep a Man out of Poſſeſſion dd 

his Houfe. But it being urged, that it was a yer 
e 


Leſſe es. 


Mortgagees, 
Se. MY 


Affidavit 
needful. 


ſary to induce the Court to grant the Injunction: 
But yet ſometimes on filing the Bill, and before Sp 


For quieting 
Poſſeſſions. 


In het Ca. 
ſes, and on 
what Titles 


quieting a Poſſeſſion of corporeal Things, as Houſa 
| Lands, Ce. But it is not to be — | 
poſe, but only where the Poſſeſſion has continued 


tis faid, the Plaintiff muſt alſo have ſuch Pqſſeſſi 
(or rather Title) continuing in him at the Time 
the Motion; and that the Injunction is to be given 


1 Affidavit. Vide infra. 
This Writ was prayed to reſtrain a Tenant for Yen 


ral great Numbers of Conies deſtroyed at unſeaſon- 


conſidera ble Warren, and the Leflee's Term near it 
an End, it was granted. 


But though this Court will ſtay a meer Leflee fron 


doing Waſte, yet not (or not eaſily) a Mortgage: 


And tis ſaid, an Injunction for Raying Waſte is to bt 


granted againſt thoſe only, who claim or hold eithe 


mediately or immediately under him, that prays it. 
Nite, Though a Bill is exhibited, yet ordinarily at 
Affida vit of Waſte; committed or threatned, is nect: 


pena ſerved, the Court will grant it without ſud 
Affidavit. -Vide 1 Hoſpital Lands. 
This Writ of Injunction is ſometimes granted (« 


ſuch Pu 


the Plaintiff for three Years before the Exhibiting 
the Bill, and that upon ſome good Title, and not uf 
on any Title by Leave (or at Will) or determine 
of which the Court muſt be ſatisfied by Oath. As 


y for ſuch a Poſſeſſion (or Title) as he then ar” 


— 


Fre * 


Note, Where the Defendant was in Poſſeſſion at the Poſſeſſon as 


Time of the Bill exhibited, and the Plaintiff after- voided, 
ward entered, an Injunction was granted againſt the 


Plaintiff to avoid the Poſſeſſion. And in another like 


Caſe the Defendant prayed he might have an Injunc- 


tion, or the Bill be diſmiſs d: And the Court held 
it reaſonable that he ſhould have one or the other. 


Cary s Reports, 51, 63, 140. 


An Injunction tor Poſſeſſion before hearing hinders Diſſolved on 


not the Defendant's Suit at Law, making a Leaſe, ta- Delay. 


king a Diſtreſs, Cc. and it may, as in other Caſes; 
be diſſolved on Cauſe ſhewn. 5 
Twas ſaid, A perpetual Injunction to quiet Poſſeſ- A perpetuil 


ſion is only to be granted where there has been a long Iajunction 


and uninterrupted Poſſeſſion. But it is ſometimes alſo on long Poſs 


granted upon a Decree made, or where there have ſeſſions, 


been ſeveral Trials at Law, and Verdicts for one 8. 
Party, or in the Cauſe ante p. "F Or Venice 
An Iſſue was directed to be tried, whether a Will 


ot no Will, and found xo Mill; and thereupon a per- 


petual Injunction was awarded againſt the Defendant, 


not to prove the Will in the Prerogative Court, though Not to ww; 


touching Perſonal Eſtate. 1 Chan. Caſ. $0. a Will. 


Sometimes, pending the Suit, the Court will order Rears ſtaid. 
a Party the Poſſeſſion, or that the Rents not already 
paid ſhould be ſtaid in the Tenants Hands till Hear- 
ing, and ſometimes both. At other Times it will or- 
der a Receiver, who ſhall take the Rents and Profits, Receivet aft. 
and Pay them 1nto Court, or account for them, when pointed. 
the Court ſhall 1 . and he to enter into ſuch 
Recognizance, as the Court directs to ſecure his do- 


1 


ing ſo. 
| The Lord of a Manot brings Ejectment againſt his A ions Raid, 
Cuſtomary Tenants, upon Pretence of Forfeiture : The | 
Tenants bring a Bill here, praying he may ſhew what 
Breaches of the Cuſtom he deſigns to inſiſt upon at 
the Trial, upon the general Iſſue in Ejectment; and he Ejectment. 
lng in Contempt, the Court, without entring into 
the Merits, ordered an Injunction. 

The Plaintiff went over the Defendant's Ground in- Tleſpiſa. 
to his Houſe to ſerve him with a Subpæna of this Court, 
for which the Defendant brought an Action at Law, 


Quare Domum & Clauſurs fregit ; and upon Motion bere 
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the Action of. Treſpaſs was ſtayed by InjunQion, 


Terjury. Where there was a Proſecution at Law for Petjury 

_ ..- in this Court, the Court granted an Injunction, the 
c Cauſe here not being yet heard. 

Soits on 2E,.6, And this Proceſs is ſaid to have been heretofore very 

c. 13. frequently granted to ſtay Suits upon the Stat. 2 Ed. ô. 


c. 13. for treble Damages for not ſetting out Tythes, 
(conceiving, I ſuppoſe, the Penalty too great) and the 
| Party ſent to the Eccleſiaſtical Court. 
Privileged it a privileged Perſon of this Court is ſued elſe. 
Perſous. where at Law, he may ſtay the Suit by Injunction; far 
EY he ſhould be ſued in the Perty-Bag- Office, and not elſe 
where. And yet tis ſaid, that Suits in the Petty-Byy 
by Seire fac. or Privilege, are not to be ſtaid by Injur 
ction, but by Order. Vide chap. 18. 
Injunction Where an Injunction is diſobeyed, on Oath theres, 
diſobeyed. Proceſs of Contempt is to iſſue againſt the Contemnos 
4 as in other Caſes, till he yield Obedience: Nor is he 
to be heard in the principal Caſe, till he has yieldd 
F Obedience thereto. | 
How ſerved. This Writ is ſerved by being ſhew'd under Seal, and 
a Copy thereof delivered; and this Service mult be 
perſonally on the Party himſelf, his Council, Attorney, 
. Solicitor, Cc. or ſuch of them, as can be found, or ti 
Caſe may require. And yet tis faid the Leaving i 
with the Attorney or Solicitor's Clerk or Servant i 
| eee or the Tas 
Enrolled or Wote, Injunctions t to be enrolled, Of ran 
filed. ſcripts thereof filed. wg 


Of Certiorari-Bills. 


In whatCaſes A Certiorari-Bill is where a ſpecial Writ of Certi 
brought. rari is thereby prayed for — Cauſe out of at 
inferior Court of Equity; as the Eccleſiaſtical Court 

Court of Admualty, Palatine or tlt 

like, npon Suggeſtion that the Cauſe is out of its Ju 
riſdiction, or that the Witneſſes live out of the Ju: 
diction, or that the Defendants do, and are not able by 
Age and Infirmities or Diſtance of Place, to follow tit 
Suit there; or that for ſome Cauſe equal Juſtice is od 
like to be done in ſuch Court. So that a Certiorar 
Bill is ſomewhat of the Nature of an Iyuniiow Bill, 
is | o 


"> 


Pꝛocedendo, ce. 453 

to the Juriſdiction of inferior Courts, only this may 

be brought before any Proceedings had there, and the 

(Gertiorart-Bill after Sentence, &c. x . 
The Writ of Certiorari 3 ſuch Bill is grant · Writ of Cey- 

ed by the Lord Chancellor upon Motion, and a Certi- 7ioreri. 

ficate from theSix Clerk, that the Bill is filed; and is How granted 

commonly directed to the Judge of the inferior Court, on a Bill filed, 

requiring him to certify or ſend to this Court the Te- | 

nor of the Bill or Plaint there, with the Proceſs and 

Proceedings thereon ; and 7 Receipt of the Writ, 

a Bond to the Maſter of the Rolls is to be entred into And Bond 
the Plaintiff before the Regiſter, with Condition, entered into. 
t the Bill exhibited contains Matter ſufficient to 

bear a Certiorari, and that the Plaintiff prove the Sug- 

* of his Bill in 14 Days after the Return of the N. prev, 
rit (which is returnable infra quatnordecim dies poſt 

receptionems Ar the Defendant) and if the Plain- 

tiff fail to make his Proofs within the Time, a Proce- 

dendo may be awarded to the inferior Court, t 

the Plaintiff ſhall get an Order in the mean while for 

further Time to make his Proofs upon Affidavit of the 

Remoteneſs of his Witneſſes, or other good Cauſe. 

Mete, Becauſe a Certiorari was made with a long 

Return, (viz. ski ing over a Term) a Progedendo way 

awarded, © Vide Certiorari infra. 


Procedendo. 


* Note. a Procedendo is a Writ directed to the Judge Precedends. 
© of an inferior Court, requiring him to proceed in 

* any Cauſe, which is removed hither by Certiorari or 

* 6ther Writ, or ſtaid for a Time by Super ſedeas. The 

Service of a Certiorari implies a Superſedeas. 

Though the Plaintiff is to examine Proofs, and have Examining 
Publication within fourteen Days after the Return of Witneſſes, 
the Certiorari, as to his Proving the Surmiſes of his and Publica» 
— 1 Giving the Court juriſdiction, yet the De- tion. 

nt is not to examine to, or publiſh any Thing to 
diſprove it: And though the Defendant ſhould exa- 
mine as ſoon as anſwer, yet the Depoſitions ſhall not 
be publiſhed but in ordinary Courle ; for after the 
Plaintiff's firſt Examination to prove his Suggeſtions ag 
to the Juriſdiction, if the Court retain the Cauſe, both 
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. 
tiorari lies. 


Where not. 


tion, 


ommon 
” j > # 
. 
3 


rer 


Parties are to examine orderly ag to the Merits and 
Body of the Cauſe, and to have Publication according 
to the ordinary Rules. 
Where 2 Cer- 
Palatine of Durham ; one of them lives in Middle ſex, 
the other is an old infirm Man, and not able to follow 
the Suit; therefore a Certiorari was granted to the 
Chancellor of Durham to certifie the Proceedings de- 
pending before him into this Court. Chan. Rep. 62. 


Latin Proceedings out of a Court of Law into this 
Court, which cannot in thatWay hold Plea thereupon, 
Nor ſhall the Plaintiff in an inferior Court of Equity 
| remove the Proceedings hither by Certiorari. 
AnotherKind 
of Gerriorari. certifying ſome Record remaining in another Court, or 
ſome Perſon's Cuſtody, and neceſſary to be produced 
in a Cauſe depending here, and directed to other Pei. 
ſons than the ſud of ſuch Courts, as a Certiorari ts 
the Clerk of the Parliament, to certify the Tenor d 
an Act of Parliament; or to the Treaſarer and Chan- 
cellor of the Exchequer t 
Whether a Manor be held of the Crown in Ancien 
a D 
Writs Reme- - 
gil, and of tiorari's, there have been formerly in Uſe divers othe 
ight to be Bills of 
bad on Peti- Regnum, Homine Replegiando, Habeas Corpus cum Cana, 
tion or Mo- gc, But theſe being edial Writs are in their own 


of Grace) and therefore may be had upon Petition ot 


dom. And, Note 


Ne Exeat Regnum, &e, 


Two Plaintifts here ſue for Lands in the County- 


This Writ lies not upon an Engliſh Bill to remove 


There is another kind of Certiorari, which is uſed for 


to certify out of Doomſday- Bool 


—— &c. 22 ez 
Beſides theſe Bills for Writs of Idjunction and Cr 


like Nature; as Bills for Writs of Ne Exe 


Nature Writs of Right (though formerly held Writs 


Motion, without any ſuch Bill filed. 
Ne Exeat Regnum. 


A Ne Exeat Regnum is, as the Name imports, 
Writ to reſtrain a Subject from going out of the King: 
the Common Law any Man 
might go out'of the Realm at his Pleaſure, without 
the King's Licence, t he were reſtrained there- 
from by Proclamation, Writ or Mandate under tht 
Privy-Seal or 22 2 y the Stat. * 5 K. 2, Ft: 
pone, t L . great Men, notavit 
Pope 121 n KL 2 * F ==. Mer- 
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the Back of the Writ in what Sum the Bond for yield- ted. 


charge him from Contempt. 


Ne Creat Regnum, &. 455 
Merchants and the King's Soldiers, were to go out of N34 
the Realm without the King's ſpecial Licence. 4 

This was formerly reckon'd a Writ of Grace (when How ob. 
on Behalf of a Subject) and uſed to be granted at the rained, 
meer Pleaſure of the Court on an Affidavit or other 
Matter, ſhewing the Party deſigned to go out of the 
Kingdom to the other Party's Damage. Yet a Defen- 
dant could not have this Writ en Affidavit, Cc. as a 
Plaintiff might. But in the Time of the Lord Keeper 
Wright it was declared per Curiam, that this being a 
Remedial Writ is, as ſuch, upon due Application or By Petition . 
Motion, to be granted to the Subject. ä or Motion. 

And note, any one, by Surmiſe made to the Lord By whom. 
Chancellor of the Party's going beyond Sea, might have 
— 1 Writ for or on Behalf of the King. Fitz. Nat. 

rev. 85. 8 

Tis 20 moſtly uſed where a Suit is commenced In what Ca- 
in this Court againſt a Man, and he deſigning to de- es. 
feat the other of his juſt Demand, or to avoid the lu £39 
Rice and Equity of this Court, is about to go beyond al 
2 or where a Debt or Duty will be endangered, if 

This Writ was formerly directed ſometimes to the How direct. 
may himſelf, ſometimes to the Sheriff or Juſtices of ed. 
the Peace, or both; but now 'tis commonly directed 
to the Sheriff only. „ 5 
Note, The Party, that ſues it, commonly marks on How execu- 


ing Obedience to the Writ ſhall be, which is general- Writ marked. 
3 I. or ſome other great Sum, for which a Bord given. 
nd is to be given to the Maſter of the Rolls accord- | 
ingly. SET | ; 
3 per Cur to be an Abuſe to this Pro- Party arreſt» | 
ceſs to break open Doors, and take the Party in his ed. x 
Bed: But yet the Court would not order him (for this 
"the Weir be fed for the King, the Party, agrinft | 
the Writ be ſued for the King, the Party, again FTI 
whom it is iſſued, may come into this Court, and (up- —— ö 
on good Cauſe ſhewn) obtain a Licence by Letters Pa- King. 
tents, or by Privy-Seal or Signet, (which are call d a 
Paſs or Paſiport) any of which will excuſe, or diſ- 
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456 Homine Replegirnyo, &c. 
For a Subjc&. If the Writ be | ger on Behalf of a Subject, and 
the Party taken, he either gives Security by Bond, as 
aforeſaid, or ſatisfies the Court by Anſwering, (where 
the Anſwer is not already in) or by Affidavit, or other- 
wiſe, that he deſigns not to go out of the Realm, and 
gives ſuch reaſonable Security, as the Court dire, 

| and then he is diſcharged. | 
How ſuper- While this was accounted a Writ of Grace, if the 
= &Eded. Party, againſt whom it iſſued, had anſwered and de- 
1 | nied the Equity of the Plaintiff's Bill, and the Court 
k ſaw no Cauſe to the contrary, the Writ would be - 
perſeded; and ſo it will now, Iſuppoſe, 


Homine Replegiando. 


* p % 


I; A Homine Replegiando is a Writ that lies againſt one, 
ud ; dh — who conveys away ſecretly, or keeps in his Cuſtod 
tained, — another Perſon againſt his Will; and it is obtai 
upon an Affidavit or Oath made of the ſaid Matter, 
and a Petition to the Lord Chancellor, who thereupon 
Is grants the ſaid Writ with an Alias and Pluries directed 
to the Sheriff, and he thereupon returns an Elongatus, 
and thereupon iflues a Capias in Withernam, to tak: 
the Body of that Perſon, that has ſo conveyed away, 
or keeps in his Cuſtody another. And when ſuch Per- 
fon is taken on the Capias in Withernam, the Sheriff 
cannot bail him : But the Court may, if they think 
fit, grant a Habeas Corpus to the Sheriff to bring him 


8 bail him, or remand him, as they fer 
uſe . 6 


1 This Writ was moved for two Infants, Plaintiffs in 
2, Cauſe here, the Defendant having gotten them out 
pf the Prochein Amy's Cuſtody; the Court ſaid, tho 
he that pray'd the Writ be Prochein Amy, yet perhaps 

he is not Guardian, The Defendant's Council faid, 
he was Guardian Cur. Let the Plaintiff ſhew an 
Order for his having the Cuſtody of them, and then the 
Writs will be proper; or if you will, you ſhall hav: 
an Order N, that they may give ſome Account of 


the Children, and where they are. ---- Thereupon the 
Defendant read an Affidavit of one of the — 
whereby ſhe ſwears, that ſhe went to the Defendant) 
Houſe, with the Knowledge and Conſent of the mY 
Coen 


zs called a Habeas 


pabeas Coppus, Kc. 
chein Amy, ordered however, Niſ Cauſa, and ſaid, 


haps at the Day of ſhewing Cauſe, the court 
Link fir 10 proceed Order without Mrit. Ty 


Habeas Corpus. 


A Habeas Corpus is a Writ directed to the Keeper of 
the Fleet, or ſome other, to bring into this Court the —_ 
Body of ſome Perſon in his Cuſtody, and is had on Pe- 
tition or Motion, t ſupra. f 

It is commonly uſed in Order to a Party's Anſwer- And in what 
ing and Clearing his-Cantempt, ſo as he may be ei · Ciſes. 
ther diſcharged or fined ; or ſuch Order may be made 
touching the Matter, as the Court ſhall ſee Cauſe : 
And 'ſometimes where a Perſon apprehends himſef to 
be wrongfully impriſoned by any one, he brings this 
Writ, in Order to procure his Enlargement: And this Heb. Cerp. c 
cum Cauſa. Couſs. 

It is ſerved by delivering the Writ to the 
or other Perſon, in whoſe Cuſtody the Party is, and How ſerved 
keeping a Copy thereof : And if he obey it not, then and execu- 
iflues an Alias, and ſoa Plaries, which if he yield not ted. 
Obedience to, nor makes ſome Return, an—_ = 
Non-Obedience, and which the Court ſhall think fu 
cient, then if he be an Officer or Miniſter of this Court, 
and ĩt be touching a Cauſe depending here, the Court 
will puniſh his Contempt. _ Contempt. 

But if it be for a Matter at large, the Party has his 
Remedy by the Statute of 30 Car. 2. cap. 2. If the 30 C. 2.6/2, | 
Keeper of a Priſon do not yield Obedience to the 
Writ, as there required. e 

A Priſoner in a Gaol in the Country, being in Con- 
tempt for not performing a Decree, may be brought 
up by this Writ, and turncd over to the Fleet, whence 
he is not to go till he has obeyed the Decree of this 
Court. 2 Chas, Rep. 151, 192. ; | 
| I have already ſhewn in divers Parts of this Trea- 
tiſe the Nature and Uſe of Bills ad Sm 
Bills to perpetuate Teſtimonies, Bills of i and 
' Review, and alſo of Bills for Injunctions and Certiorari s, 
&c. ut ſupra; it remains that I here add a Word or 


two touching Bills of Enterpleader, and Supplemental 
a of 
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Spill of Enter- 
| pleader.. 


| 
Z 
8 


In what Ca- 
fes brought. 


How ob- 


| min'd, &c. 


| Inter Mort- 


gagor and 
z TEAKeEs, 


COP 


Of Bills of Enterpleader, 8c. 


Of. Bills of Enterpleader, and Supplemental Bill. 
An Enterpleader properly is, where two or more 


claiming the ſame Thing by different or ſeparate In- 
tereſts, pray the Judgment of the Court to which of 
them it belongs. | | 
- But that, which 1s commonly called a Bill of Enter- 
leader, 1s a Bill exhibited by a third Perſon, who not 
owing to whom he ought of Right to render a Debt 


or Duty, fears he may be hurt by ſome of the Clai- 


mants, and therefore prays, that they may enterplead, 


ſo that the Court may judge to whom the 3 
ay- 


longs, — he thereby be rendered ſafe on the 
ment, Co | 

Sometimes a Bill of Enterpleader is, where one, who 
is not Party in the firſt Suit, ſuppoſes he has a ſepa- 
rate Intereſt in the Matter in Queſtion, and commen- 
ces his Suit againſt the firſt Defendant, praying to be 
relieved according to his Right: Whereupon the firſt 


_ Plaintiff makes the ſecond a Defendant, in Order to 


enterplead and conteſt the Right: Or, if the firſt Plain- 
tiff docs not make him a Defendant, then the Defen- 
dant may exhibit his Bill againſt both Plaintiffs, and 
pray they may enterplead, and try to which of them 
the Thing in Demand belongs, and further, as his Caſe 
requires. Or, if there be no Suit here between the 
Pretenders, he, who has Suits at Law brought againſt 
him, or is in Danger of Trouble from both the Clai- 
mants, may file his Bill againſt them, and pray that 
they may enterplead, and that the Proceedings at Law 
— him may ſtay till the Right be deter- 
min | 

The Plaintiff, in a Bill of Enterpleader, muſt an- 
nex to his Bill, or upon Filing thereof, make an Affi- 
davit, that there is no Colluſion between him and any 


of the Parties, and muſt alſo bring the Money into 


Court; till which be done, the Court will not com- 
monly order an Injunction, or ſhew the Plaintiff any 

Countenance, DIY 
A Mortgagor brings his Bill to redeem; after come 
the Aſſignees of the Mortgagee with a Bill of Enter- 
pleader: Whereupon the Mortgagor makes = De- 
uts 


Ok Parties to the Suit, &c. 
ſendants to his Bill: They anſwer and ſay, they are 


ready to receive the Money. By the Enterpleader, 
and Delay of Proceedings thereupon, the Mortgagor 


keeps the Money by him two Years: He prays he 
may now pay it into Court, to fave further Intereſt, 
which the Court would not order, but gave Leave to 
the Mortgagor to ſet down the Cauſe for hearing a- 
gainſt all the now Defendants on Bill and An- 


Wer. 
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Any Alteration of the Bill, before the Cauſe is at Iſ- Supplemen · 


ſue, is done by Way of Amendment; and this is called tal Bills. 


An Amended Bill, Vide ante p. 39, 209. But where 
new Matter happens, pending the Suit, and after Re- 
plication, or that the Cauſe is at Iſſue; which Matter 
is neceſſary for the Plaintiffs to ſet forth to the Courr ; 
this cannot be done by Way of Amendment: But in 
ſuch Caſe, on Affidavit made of ſuch new Matters ari- 
log, the Court will give Leave to file a Supplemental 


So that a Bill, altered before the Cauſe is at Iſſue, 
Cc. is called, An Amended Bill; but if any Addition 
or Alteration be made after, it muſt be by another 
diſtinct Bill called, A Supplemental Bill; and this muſt 
ſhortly recite or mention the former Bill, and add, 
alter or ſupply what is neceſſary. 


_ 


_ 4. 9 I - © 
Of Parties to the Suit, and what Perſons are 
more eſpecially favoured here, viz. Infants, 
| Jdeots, Lunaticks, Guardians, Prochein 
Amy's, Truſtees, Feme-Coverts, Heirs, Exe- 
cutors, &c, And alſo Paupers, 


JN all Suits in Equity great Care is to be taken, 
that there be proper Parties named in the Bill, for 
and againſt whom the Court may reſpectively make a 
Decree : For if upon the Face of the Bill it appears 
that any, whoſe Right or Intereſt is concern'd, or = 
a USES GEES GE. 


Want of pro- 
per Parties, 


Ok Parties to the Suit, &c. 
N e bam, cre net taode Fucties thenein, the 
t may demur to ſuch Bill; or if he does not 
upon hearing, will not, for Want of 
to a Decree, or if it does, the De- 
y be reven d; or if it be not revers d, yet 
none, but ſuch as were made N to the Suit, and 


e bound by the 


ticks, 
Ideqts, or Truſtees in Caſes Aeg que ror; 
So 4 Suit may be here, cither in the Party's own 
Right. or in the Right o another, or in both ; of the 
firlt Sort are moſt Suits in this Court ; of the ſecond 
— by leen — 


of Term ſue for it IL 
„ tho he hath aſſent 


landed till Blum e it be charged upon, upon x 


cept a Time of Payment be a Ta y the Will ; 
and if none be — 5 's Time is generally 
allowed. Vide 1 Chan. Po 17 


Ordinarily the Wife muſt — "Fac without her Huſ- 
band, yet in Caſes of Separation, ox ſome 9 —— 
ble Dealing of the Husband, or his bein _ 

| Sea, &c, —_— Ges ig. 124. In like 
WW Tuftces, &, Ituſtee ma e in his own Name, bat 
|| * © ordinarily que Trufi muſt be made a Party. 
W Where feve- 1 veral Plaintiffs — not my for diffe- 
W may join or One Bi arge laſt 
All 5g _ — - Yet — nee oi ah he 
| - - - Muttiplicity of Suits, aud to bring © bring: 2 Parties, wha 
may be IE Decree before the eee, the 
Suit is by or agen divers Parties, who ha ve para 


— 7 — as Deviſees, 


' 
a Feme. 
1 


9 
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Care likewiſe ſhould be taken, that whoſoever ſues Diſabiliry of 

in his own Right, has no legal Diſability upon him, Parties. 
as 8 Excommunication, Alien Enemy, &c. | 

for ſuch Di bility may be pleaded in Bar, as be 

is ſhewn, p. 185, 197, 211, Cr. But where Alien Ene- 

wies by Permiſſion, come hither for Refuge, and live 

x ly, the Court will greatly diſcountenance ſuch 
ea. 


By Motion of Courſe, either Plaintiffs or Defen- Of adding of 
dants may add Parties before Anſwer. Alſo any Time Parties. | 
before Publication; the Court, on Cauſe ſhewn, will 
- ſuffer the Plaintiff to amend his Bill, and add Parties, — An- 

and this ithoue Cofts, if there be no Plea, or Demur- G. Publicsti- 
ter; and if the Addition, or Amendment, be not ſo = — 
great, as the Defendant will need a new of the 

ill, nor need put in a further Anſwer, and that the 
Plaintiff bend the Defendant's Copy according to 
ſuch Addition or Amendment, 

And tis ſaid, the Court, even after Publication, 
and any Time before Hearing, will upon Cauſe ſhewn, 
ſuffer Parties to be added. But, note, if a Defendant 
| K mop — 9 os _— 2 2 ſuch De- 

ndant, mu rd upon Billa wer only. 

Tis alſo ſaid, That after a Decree pronounced, Ge. Or a Decree, 
and before tis enrolled, any Perſons intereſted may 
by Petition be made Parties, and let into it, if their 
Rights, &c. be interwove with the other Plaintiffs, and 
ſettled in general by the Decree, they pa ing the Plain- 
tiffs a proportionable Part of rges of the 
Suit, Cc. 2 Parties ſtruek 

Before a Defendant has anſwered, his Name may, es *ruce; 
on the Plaintiff's Motion, be ſtruck out of the Bill; . 
if a Defendant anſwers and diſclaims, or if he appears 
to be a diſintereſted Perſon, his Name may commonly 
be ſtruck out on Motion either of the Plaintiff, or De- 
fendant. Vide Diſclaimers, p. 129, 131, 133. So a De- Defendants, | 
fendant may be ſtruck out at any Tune before Hear- 
ing: But if it be Ster Appearance, it will be with 
Coſts, the Bill as to him being diſmiſs d. | 

Alſo Plainrtifts may be out of the Bill at any Plaintifs, 
Time before Hearing, ſo that thoſe left are ſufficient to 
anſwer the Coſts; or if they are not, yet it may 


haps be ed upon giving Security to anſwer 
E Cle allowed upon giving Kcuritz 1 


4 


* 
*S © 
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If one be named a Plaintiff, without his Privity ot 
Order, he may come into Court, and renounce the 
Suit; or he may give a Warrant under Hand and Seal 
to ſome Council, to move and conſent that the Bill 
be diſmiſs d; or if there be more Plaintiffs, that it 
may be diſmiſs d as to him. Vide ante p. 3498. 
Suit abated, If before Hearing, any of the Parties, Plaintiffs, ot 
Defendants die, or if a Feme-Plaintiff marry, the 
Suit abates, and muſt be reviv'd by Bill. But if it be 
after Hearing, and the Decree inrol led, the Suit is or. 
dinarily revived by a Subpa na Scire Facias, Vide ant 
n Bills of Revivor, &c. ; 

Money A Purchaſor exhibited his Bill to be relieved againſt 
brought into a fraudulent Vendor, who by a Surreptitious "Fade 
Court, tho ment at Law had recovered the Purchaſe-Money, and 
he, that paid Jeyy'd it upon the Bail, to whom the Court at Lay 
it, was no had therefore ordered Reſtitution. Now upon Con- 
Party, . ſent of the Plaintift and Defendant in this Court, the 
Money levied was by Order paid into a third Perſons 
- Hands, who was to ſee if he could end the Matters be- 
- tween them by Reference; and if he could not, then 
the Money was to be paid into this Court, ſubject to 
the Order of the Court. The Referee does not end it, 
the Vendor prays the Money may be brought into 
Court: The Bail, who paid the Money, oppoſed it, 
becauſe he was neither Party to the Suit, nor to the 
Order ; and yet the Court ordered the Money to be 

Ii brought in according to the former Order. N 
= . The Kin The King may ſue in Chancery for Matter of Equi- 
Plaintiff in ty, as well as any of his Subjects; and ſo reſolved, 
Chancery, Trin. 14. 2 I. inter Regem & Dominum Howard: 
| Or Exche- And ſo he may in the Exchequer, Lane's Rep. 48. As il 
dauer. an Alien purchaſe Lands in the Name of another, tho 
| ora Truſt of the King is immediately entitled to the Truſt, yet be 
Fort pu- muſt ſue in Equity to have it executed. / ide 1 Ru. 
chaſed by an Abr. 194. 1 Mod. 17. W 
Alien, &c. _ So the Chancellor himſelf may ſue to be relieved in 
The Chan- Equity, as was Chancellor Uæenbridge, 16 E. 4. 46. 
deer Plain. S0 Chancellor Feffreys preferred his Bill in Chancery 
ww cf, againſt Daniel Witherly Eſq; to compel him to accept 
ot the Reſidue of the Purchaſe- Money for the Barony 
Or Defen= of Men, So a Bill may be preferred in Chancery a- 
dant. gainſt the Chancellor, and in both theſe Caſes it is , 
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be directed, To the King's Moft Excellent Majefly. And | 
neither the Chancellor, or any one deputed by him, 

can make any Order or Decree in ſuch Caſes (for How heard 
none can be Judge in his own Cauſe) but ſuch Cauſes and decreed. 

' muſt be heard, and all Orders and Decrees therein ) 
made by ſome Perſon or Perſons thereunto eſpecially. | 
delegated by the King. See the Caſe of Sir John Eger- 

ton and Lord Darby, 4 Inſt. 213. 12 Co. 113. 1 Koll. 


Rep. 246, 331. | | 
Touching Infants theſe Things may be obſerv'd, viz. 


An Infant ſhall have the ſame Relief here upon a Of Infants : * 
Breach of Truſt, Fraud, or the like, as any other Per- Suits againſt 
fon might. If a Bill be exhibited in this Court againſt themfor Titie 
an Infant, to examine a Title of Lands deſcended to af Lands. 
him from his Anceſtors, he may by Anſwer ſhew his 
Infancy, and pray Judgment, whether the Parol ſhall 
not demur till he comes of Age; ſo in ſuch Caſe, if 
the Bill be againſt any other as Guardian, Friend, or 
Overſeer of the Infant, ſuch Party may ſhew the 
ſpecial Matter, and conclude with demanding Judg- 
ment, whether the Court will proceed therein before 
the Infant comes of full Age, i. e. 21 Years, 

But for other Matters, the Suit ſhall proceed againſt Other Mat 

an Infant notwithſtanding his Infancy ; for the Court 

is to take Care that no Wrong be done him. And 

hn 6 ould d, Tabu ma heh rk, 
aintiff, either imſe rochein Auy, or by 

Guardian, as the Court ſees fit - and ſo it ſhould ſeem Detcadants. 

he may defend by either of thoſe Ways ; and the Court, 

if he be of Years of Diſcretian (i. e. above 14) may 

order him to anſwer upon Oath ; alſo an Infant of 

12 Years has been ordered to anſwer in Perſon, but 

not upon Oath. We; 

And 'tis ſaid, If an Infant of tender Age will not 
appear to a Bill, he is to be brought into Court by 
Order, or by Subpena, to be inſpected, and then the | 
Court will appoint him a Guardian, Sc. And, note, 
an Attachment has been awarded againſt an Infant to Attachment, 
make him chuſe his Guardian, Alſo an Infant has : 
been committed to the Fleet for diſobeying a Decree, Commitment 
And if an Infant in any other Caſe run into Contempt, 


there 


To appoint 
Guardians. 


paſſes againſt him, tis ſaid he is bound by ſuch De. 
ctee. 
by Guardian. 


fo be ſuch ſaving Clauſe in the Decree, upon which 


_" 
. o 
EI V 
ft 
. * 
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Df Infants, &c. C7 2. 
there ſhall commonly iſſue the like Proceſs of Con- 


' tempt, and a Serjeant at Arms, as in other Caſes. 


It an Infant has a Guardian aſſignd him oy the 
Court, or appointed by Will, yet where he is Plain- 
tiff, the Courfe is not to call the Guardian by that 
Name, but by the Name of the next Friend: But 


where the Infant is Defendant, the Guardian 1s called 


by that Name: Yet if the Guardian be fo called, tbo 
it is at Law, where the Infant is Plaintiff, tis no 
Cauſe of Demurrer. | 

An Infant, after he had pleaded, came of Age, and 
then without any Cauſe ſhewn, prayed to amend his 
bY Ja it was granted; but he was ordered to pay 


2 | eee 
5 An Infant ſuing here by Guardian, or Proc hein Am, 
after Publication paſt, came of Age, and the Cauſe 
coming to a Hearing, Cc. it was alledged by the De- 
fendants Council, bat the Suit was a ted, and no 


Cauſe in Court: But the Court gave no Way to this 


- and to avoid Circuity of Action, proceed - 
ed to hear the Cauſe. And in ſuch Caſes the Courſe is 
to proceed to Hearing without any Change in the Pro- 


_ ceedings. Vide Moor 42. 


If an Infant be Defendant, and ſued here, and the 
Court aſſigns him a Guardian,and a Decree thereupon 


ra where he is Plaintiff, and exhibits his Bill 


Tis alſo ſaid, If an Infant be Plaintiff, he is. bound 
the Decree of this Court, unleſs there be a ſaving 
lauſe for him therein; in which Caſe he may, upon 
Petition to the Lord Chancellor, within fix Months 
after he comes of Age, have the Cauſe reheard. 
But if the Infant be Defendant, there ought of Courſe 


he may have the like Remedy; and if there be not 
ſuch a Clauſe therein, the Decree is erroneous, and be 
may help himſelf by the Bill of Review. 

or the general Juriſdiction, and Care of this Court 
over Infants, See 3 Chan, Caſes 136. where tis decls 
red, That Guardians ate appointed by Writ for In- 
fants, and one ot more Guardians jointly, That 


bound as ſtrictly as other Perſons. 


. 
od 
- 
x 


1 Ok Inkants, &c. 

That the Law is favourable to Infants, and that no 
Decree of this Court ſhall be had againſt them, but 
au they may ſhew Cauſe againſt, when they come 

Age. X | 

: That this Court will make Strangers accountable to 
Infants, in Caſe they take the Profits of their Eſtate; 
and though a particular Perſon be appointed to take 
an Account, this Court can direct it ſhall be taken 
before the Court. 

That this Court, upon Application made to it by 
Guardians, will ſettle the Maintenance of Infants. 

- But that in Cafe of Infants, this Court will never 
diſpenſe with a Condition precedent, or take away 
the Right of one Infant and give it to another; or can 
. —— bind thoſe Perſons, that were never Parties to 
I t. \ : 

Alſo, that where Infants take by Will, they are 

132. So where 
an Infant is bound to perform a Condition. id. 135. 
Between the Date and Scaling of the Conveyance 
of Lands ſold, the Lord Morley paſs d it to an Infant; 
but it was decreed againſt the Infant and him both; 
Lady Ruſſel's Caſe, Cary's Rep. 30. $1. 

A Copyhold was ſurrendted to the Uſe of an In- 
fant, and the Infant to pay an Annuity to another till 
his full Age, which he refuſed, but was decreed to pay 
it and the Arrears thereof. 9 Eliz. The Father being 
Tenant in Tail, fells bis intailed Land, and leaves as 
much Fee Land to deſcend to an Infant; the Court 
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They may 
{hew Cauſe 
agaiaſt a Des» 
eie s. 
Srrangers, &&. 
ſhall account 
to Iafants. 


Maintenznee 
for Infants. 


Will not take 
from one In. 
fant ro give 
to another. 


Infants flri&- 
ly bound. 


Decrees to 
compel him. 


Copyhold. 


Intailed Land 
ſold. 


ordered him, when he comes to Age, to pay the Mo- 


— given for the Land, according to his Father's 
— or elſe that the Purchaſer ſhall have the Free 


Note Though an Infant Executor aſſents to a Le- Executot. 
cy, this is no good Aſſent, if there be not Afers'be- Legecies. 
ſides to pay Debts. 1 Chan. Caſes 257. Alſo Aſſets of Aſſets. 


an Infant Executor in the Hands of a Guardian, ſhall 


be liable to a Decree, though the Infant die before the Debts. . 


Decree be enrolled. 2 Chan. Caſes 199. And an Infant's 
Eſtate in a Guardian's Hands ought to be applied to 
the Payment of his Debts. 1 Cham. Caſes 157. And 
where one made an 2 0 Executor, to prevent 


Pay- 


Guardian. 
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Note. 


Jud zments, 
or Statutes. 


Agreements. 


Anſwer per 
Guardian 
{worn. 


suit per Pro- 


chein Amy. 


Outlswry, 
Lc. no Diſ.- 
| dilicy, 


| one Non com 
|, pox Menti.. 


Ok Guardians and Pꝛochein Amy's, 
Payment of his Debts, he was ordered by the Court to 


yet tis otherwiſe in this Court. 2 Chan. Caſes. 164. 


his Agreement: As, a Father being about to convey 


bis own Conſent, or the Conſent of his Parents, Ec. 


muſt be ſworn; and if it does not appear by the Cap- 


Feme. Covert ſues ih this Court. 


Diſability, where an Infant, Cc. ſues, or defends by 
; bim; becauſe he acts in auter Droit. The like of 
+ Executors, Adminiſtrators, Truſtees, &c. that act in 


Gaardian for 


unlound Memory, as a Commiſſion to take the An- 


pay them notwithſtanding. 71 

Note, The Minority of an Infant, as to an Execu- 
torſhip, does not continue till he is 21 Years of Age, 
but ceaſes when he is 17. 2 Chan. Caſes 168, 

Alſo, Though no Proceedings may be againſt ah 
Infant on a Judgment, or Statute at Common Law, 


Alſo an Infant may here be compelled to give a Diſ- 
charge of a Debt due to, and receiv'd by him. 
And in ſome Special Caſes. he ſhall be concluded by 


ſome of his Land to his younger Son, the elder Son 
promis'd to give the younger 100 l. if the Father would 
forbear it; 1n this Caſe the elder being an Infant was 
ordered to perform it. | 15 | 
But regularly, though an Infant be 20 Years of 
Age, and makes a Contract never ſo much to his Ad- 
vantage, &c. yet the Court will not conclude him, 
nor make any abſolute Decree againſt him, though by 


except in ſome ſpecial Caſes upon the Merits of the 


Cauſe. F 9:9 
It an Infant anſwers: by Guardian, the: Guardian 


tion that he was ſworn, the Anſwer will be quaſh'd. 
A Prochein Amy, or next Friend, is uſually taken for 
that Perſon, by whom an Infant, a Lunatick, ora 


Where a Suit was by a Prochein Amy, who was not 
ſufficient to anſwer Coſts, the. Court ordered another 
{ſhould be named as Prochein Amy. ; N 


Mote, Outlawry, or Excomengement in a Guardian, 
or Prochein Amy, cannot be pleaded, or alledged in 


others Rights, 
As a Guardian may be aſſigned by the Court for an 
Infant, ſo it may be for Non Compos Mentis, or ef 


{wer of one of non ſane Memory, or to plead or de- 
mur, 
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mur, or both; or to plead, anſwer and demur, as the 
- Caſe is; but ſuch a Commiſſion cannot be to demur 
only, for a Demurrer may be put in without Oath. 

The Commiſſion for that Purpoſe recites, That Commiſſion 
whereas the Court is inform'd, that by Reaſon of the for that Purs 
Party's Age, Cc. he is of unſound Memory, therefore poſe. 
it commands, That if he is not well able to travel, 
they go to him, and by all Ways and Means, by which 
they may be better inform d of his Condition, they 
carefully inſpect and examine, Sc. and if he be of un- 
ſound Memory, aſſign him a Guardian, &c. And ha- 
ving ſo done, to certifie the Guardian's Name, and in- 
form the Court of all their Facts, and of their Pro- 
ceedings in the Premiſſes. | 
See the late AR of Parliament, 6 Anne cap. 18. con- 
cerning the Chancellor, &c. their Authority to cauſe 
Guardians and Truſtees to produce Perſons ſuſpected 
to be oy them concealed, &. | ; | 
A Guardian by Common Law is removeable; not Guardian to 
ſo where appointed by Statute : Yet the Court will give Se curity 
compel him to give Security not to. marry the Child, not ro marry 
during Minority, without acquainting the Court. the Child, &c. 
2 Chan. Caſes 238: 1 

An Infant was ſent into France by his Uncle, with- A Homine Ree 
out the Conſent of the Guardian, a Homine Replegiando Plegiande a. 
awarded, and the Uncle ordered to ſend for the Boy grinst the 
back again. Id. 137. e 16:2" Uncle. 

A Guardian made a Party to an Indenture, and Guardian 
bound by the Covenant of the Infant. 2 Chan. Caſes bound by Ins +: 
211, i. g fants Cove- 

Decreed, That if a Guardian to an Infant, whoſe nant. 

Lands are incumbered with Arrears of Rent to 600 I. Guardian nor 
Value, and he hath in his Hands of the Infant's Eſtate to make Ad- 
1001, and buyeth the 600 J. Arrears for 100 J. he ſhall vantage to 

not charge the Infant with the 6001, 1d. 245. himſelf a» 

The Guardianſhip of a Lunatick is no Queſtion or gainſt the In- 
Diſpoſition of Right, but of Prudence, and not to be fant. 
committed to any that will make Gain of it. Id. guardian of 
299. : Wy a Lunatick. 
Nate, The Difference between Lunaticks and Ideots, | 
for the Committees of the Ideots are not accountable. 


Hh2 1 


: Of: Ideots, and Lunaticks, &c. 

Lkott, aftex they are ſo found, are to ſue and an- 
fel y the Kin FA Herod ing 1 Lunarichs moſt 
generally ſuè an anſwer b thi 5 ommittees ; and 

0 5 Ine [i bot named a Patty in . or 

pformation by the Attorney, it is commonly good 

X iſe of Demi ter. 1 Chan, Caſes 15 * ai 
But if the Bill iu Nature of ao Iiſſunction, is to be 
relieved againſt ſome Act done during his Lunacy, he 
mu 195 be named a Party, for that were to ſtultify 
himfelf, 1 Chap, Caſes 113. Note, The King, or his 

Committee, has an Ideot's Lands in theix own Right, 

by Stat. Prerog. but of a Lunatic, Lands they are only 

Truſtees for the Benefit of the Lunatick; and therefore 
it ſeems a Zunatick muſt be named a Party : Contra of 

an Hot, for he can have no Right in himſell 
'Lunacy deni- A Bill was brought by a Lunatick ; the Defendant 
ed. denies the Lunacy at the Time of the Agreement, and 

* offers to pay 2001. purſuant to, and in Confirmation 

of the Agreement. The Court being moved for their 

Directions in it, the Plaintiffs would have had, that 

the Receipts might be general, or in Pur ſuance of the 

Order. The Court faid, They might give ſuch Re- 

-  ceipts, as the Defendant dee, it could not harm the 

Lunatick, it being oyly the Committee's Act; nor 

. _- ſhould it prejudice then) on the Hearing. 

Dumb Man. Note, A dumb Man was ordered to anſwer in this 
Court, 14 Car. 1. fo he may be examined on Interro- 
gatories; for he may ſignify his Aſſent, or Diſſent, 


by Signs, Tet | 
And yet'22 Eliz, a Man both Deaf and Dumb was 
Dinh. and ordered not to anſwer : For ſuch a one cannot hear, 


233 Conſequence not underſtand the Queſtions 
a | Rr | 


bo Cuſtody ofen The Queſtion was, Whether the Cuſtody of an 


eot granted Ieot was grantable to a Man, his Executors, and Ad- 
to one, his miniſtrators, or for Life only, it being alledged ſuch 
. a Grant to Executors, & c. was never made before. 
ne The: Lord Chancellor ſaid, The Caſe of 1deor and 
Ward are not alike ; the Wardſhip is by Reaſon of 

Tenure, the Idiocy by Prerogative: But the Caſe was 

put off, for he ſemembred a Defect in the 3 


”=\, 


/ 
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which wund the Parth 7 * NET a Nativitite, Ts 


3 Time. 2 Chan, Cz 
Wein by a ee ki Yeh h ore the Lunity Bargain by 


9000 b Ik a Lunatick Wi 11 a Lunatick * 
12 3 1 715 admitted to voided. a 
2 e thi e 1 55.670 213. 
Genekally a We t to be dle 1 Taz, but Generally a 
in the Seh Ferwhie Sith it was « over ef Lunatick 
1 


the Rea ſon 925 That he vb tnot ſh imſelf; ought to be a 
for he had be L le, it had been e hin. Party. 


net a REN as in be a y arty. 
deen of 177 15 15 Defendant deiniirred be- 
cauſe the Lunatick, was no ty 1 5 was ruled a 
ol Bemuttet; but N . wo n 7deot tis 
tHerwiſe : But a 175 is Under- 
ng, and theb lie may Ak e of His Eſtate. Smith's 8 of 
ſe ag to, be refieved againlt an Act done by the 1 
. at the Tiine He i d: But iti Woolrich's Caſe 
the Bill was 1 telle - upon a Marriage-Agtee- A Man may 
ment for th (Hep of th e Linatick be dre he was a not ſtultify 
te ae 014 Which did not tend to ſtultify Himſelf, as himſelf. 
oth ce did. 


Of Femte-Conerts. 


TE and Wife pu ordinarily join in Suits Baron and 
Things in Rig the Wite (in like Manner Feme. 
ut {ometimes the Wite by her Prochein 
Hoe Reit Friend, ſues her Husband 2 this Court, 
as ka, as where ſhe ſues him for Performance of Marriage- 
a Mattiage-Settlerhent, or the like: And ſometimes ſhe Settlement. 
petitions againlt hitn, or ſues him here for Alimony 3 Atimony. 
as where he turns her away, or ſhe goes away upon ill 
Vie: Alſo a Feme-Covert hath been allowed to ſue 
here in her own Name, when her Husband was be- 
{ond Sea : So in Caſe where a Husband releaſed the 
ite's Debt, &c. 
'Tis faid, Where a Wife is Defendant, you cannot Feme D-fen- 
regularly ſervethe Wife —_— to an{wer, with- dant. 
3 out 
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out ſerving the Husband alſo, though the Matter in 
Queſtion concerns the Wife only. But though ordi- 
Anſwers a» narily the Wife muſt not anſwer alone, yet where Plate, 
long. c. had many Years before been depoſited with her, 
1 and the Bill was brought againſt the Husband and her, 
and he being in Ireland could not be pay lon to an- 
{wer, ſhe was ordered to anſwer alone. And frequently 
the Wife is put to anſwer alone, when the Husband 
Is 2 1 Sea: Add where the Wife lives ſeparate from 
; her Husband, ſhe is often ordered to anſwer alone, 
* I Chan. Rep. 68. But if ſhe anſwer alone without 
oa Order. Leave, or Order of the Court, the Anſwer will be 
=— - gquaſh d upon Motion. _ Eh 5 
pnit abated. Note, If the Plaintiff and Defendant intermarry, the 
Suit abates ; and ſo if one of the Plaintiffs marry one 
of the Defendants, 1 Chan. Rep. 68, 
| Wife in Con- A Bill was againſt Husband and Wife (Daughter of 
tempt, &c. the Plaintiff:) The Husband put in a Plea in both 
1 their Names, and ſwore it, but the Wife would not 
be ſworn. It was ordered, That the Plea ſhould Rand 
for the Husband, and that the Plaintiff ſhould 90 
ceed againſt the Wife by Proceſs of Contempt, 1 Chan. 
| Caſes 296. And in ſome Caſes the Wife has been 
committed without her Husband, Cary's Rep. 92. But 
ordinarily, if the Wife be in Contempt for any Matter 
in this Court, the Husband is alſo liable to Proceſs of 
| Contempt, and Commitment, as the Caſe requires, 
Her Anſwer Yet, Note, the Wife's Anſwer diftering from her 
differentfrom Husbands ſhall not prejudice him; as where ſhe is 
his void. Executrix, and confeſſes a Trult, which he denies, one 
Witneſs will not be ſufficient to prove this Truſt; ſo 
that her Anſwer ſhall be taken as none, 1 Chan. Caf. 39. 
And *tis ſaid, No Decree can be had againſt a Feme- 
Covert for her Inheritance, if the Husband will not 
appear, c. For her Anſwer is no Anſwer without his, 
Vide 2 Chan. 39. 173. | 3 
Husbend can - It ſeems the Husband cannot grant, or charge the 
norcharge the Term of his Wite in Truſt, 1 Chan. Caſes * Nor 
Term of bis forfeit it for Outlawry or- Felony, Jbid. but tis 
Wife in Truſt otherwiſe of an Aſſigument after Marriage by the Ba- 
Gee. ron in Truſt for the Wife; for this is voluntary and 
frapdulent againſt Purchaſers, 1 Chan, Caſe Ilid. 


The 
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The Wife's Agreement in ſome Caſes will here be Agreement 
ordered to conclude her, where the Merits of the of the Wife. 
Cauſe require it ; as where a Man has Two Tene- | 
ment of his Wife's, and they agree with the Tenant, - 

That if he will ſurrender the one, he ſhall have three 
Lives in the other; and he doth ſo: And then the 
Husband dying, the Wite refuſes to perform it; but 
was ordered by this Court to make it Good, But re- 

ularly it is otherwiſe ; and therefore where ſhe hath' 
To with other Coheirs, and ſhe with Conſent of 
her Husband agrees to take a Thouſand Pounds, to re- 
leaſe her Right ; the Judges did certifie ſhe was not to 
be concluded, Trin. 7. Fac. 1. Yet in 10. Fac. 1. Kan- Conclufive, 
dal's Caſe. A ſingle Woman did agree, and after her 
Marriage ſubſcribed her Name with her Husband to a 
late Agreement, and was concluded by this latter, Or not. 
by the Court's Order. But in Slater's Caſe, 37 Elix. 
ſhe and her Husband did article to forego her Joyn- 
ture, for other Recompence; and.a Decree was made 
thereupon, but without her Conſent in her Husband's 
Life-time ; and after his Death, the Court will not 
bind to this Agreement. „ L462 

A Leaſe of Land was made to two Friends, to her I. uſis bar 
Ule, to begin after her Husband's Death, and they . 
two levy a Fine of the Lands, this will bar them in 
Equity. Trin. 15. Car. 1. | | 

A. made over his Leaſe for Years, to the Uſe of C. Fine. 
his Wife, afterwards he and his Wife ſold the Land, 
and levicd a Fine to D. The Court ordered, That the 
Purchaſer ſhould enjoy the Land againſt the Wife, 
after the Husband's Death, 2 Car. 1. 

The Court ordered the Husband and Wife to levy 
a Fine of Mortgaged Lands ſetled in her; the Lady 
Griffin's Caſe, 4 Car. I. | 

One was ſeiſed of Land to the Uſe of a Feme-ſole, Sale by Huſ- 
who after took an Husband, and her Husband fold band, and 
the Land, the Wife had the Money, and ſhe and her Feme re- 
Husband deſired the Feoffee in Truſt, to convey it, cetves the 
and he doth ſo; yet it ſeems the Court of Chance- Money. 
ry will not bar her of the Land after her Husband's 

ath, n 0 Lord ccn- 

One did convey Land to her Husband in Truſt, and ved i; the 
he took the Profit, and left it to his Wife, and he mar- Husbend in 

A filed Truſt. 


— ——Uä . —x—— 
* — | — 
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ried again; they two were ſued in this Court, and 
et _ as Executor or Adminiſtrator to her fir 
usband. 
Suit by ker The Woman and her Husband agreeing to part u 
| alone. on Difference, and he giving her a Sum of Money for 
her Livelthood, which was pyt into a Friend's Hands 
for her, ſhe was allowed to ſue alone for this without 
her Husband, Cary's Reports 87. 
She was admitted to ſue here for a Duty releaſed by 
her Husband, gone beyond Sea, as in Farenel's Cafe, 
32 Elis. and Baler's Caſe, 5 Car 1. So for her Jewels, 
the Earl of Derbys Cafe; And yet ſhe having Goods, 
Parapharnalis ſhe pretending for her de ry the Husband de- 
Jt vis d them, and it is here allowed to be Good, and ſhe 
| remedileſs, as in Pevenport's Caſe, (ont I. 
* Goods ſet = If a Woman hath Goods at the Marriage, and the 


part for ber. Husband goth uſe and difpoſe them all his Life-time, 
and then giveth them away, or maketh an Executor; 
this Court, it ſeemg, witl give her no Relief, albeit 
the Husband leave never ſo good an Eſtate beſides, un- 
leſs they be Goods ſet apart, and preſerved for her 
Livelihood, by fome Agreement, or the like. 
Upon a Di-. A Woman divorced from her Husband, cauſa Eri. 


2815 giditatis, ſued in this Court for her Portion, her Fa- 
ther being alive, and recovered it, Berron's Cafe. Alſo 
Deviſe by the Wife being parted from her Husband, and having 
= an Eſtate to herlelf, was allowed by the Court to de- 
viſe it by her Will, Mich 15. Car. I. BE: 
Alimony al. A Decree was made for Alimony quouſque Habita- 
low'd her. tion, and the Husband after exhibits a Bill, and of- 
fers to cohabit, and prays the _— may ceaſe, 
*Twas ſaid, The Court cannot in this Cafe diſcharge 
Arrears, &c. Lord Keeper ſaid, J ſhall not continue the 
Alimony to the Wife, if ſhe will not cohabit ; but ſhall not 
diſcharge the Alimony, or Sentence, but keep it in ſuſpenct. 
But the Wife ſhall return to her Husband, who ſhall main- 
tain and nfe her as a Gentleman, and good Husband onght 
to do; wherein if he fails, I will hear the Wife's Com- 
plaint with Favour, and lay on the Decree again, as Canſe 
ſhall be, but now ſuſpend it, ſaving to her the Arrears : 
But ſhe [hall immediately return, and if not, ſhe ſhall 
have no Benefit of the Alimony till ſhe do ſo, but take ber 
Remedy in the Court Ectleſſaſtical, 1 Chan. Caſes 250. 
15 1 * : / | 


Note, 
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- Nite, U 
* 5. pon the firſt Dec 
without the Condition, b the Affuran 
n, but now held Ms — 
) ab- by Decree, 


ſolute Conv 
»NVEYANces ſhall be guided 
directed them. Id. — ide the De 
f 8 by the Decree, that 


And that wh 
ere a Decree : 
ſpecial Ends, an Original ee is tempora 
Bill lies to 2 Peri 6 bay Where a De 
od to cree is he 
tem- 


porary. 


it. 
Vide 2 Chan C 
af. ror, W 
here a Conveyance inTruſt A 
voluntary 


for the ſole Uſe 
lowed: tice! E of the Wife i 
band's rt ee gow Elopement fn erture was al- Con 
riage, and e that the Gun in the Huſ- 1 
on . , t aiter ; 3 
en v r 
tat the Mi ozntare] in 3 : e ſet- 72 pores 
well as the Wiler 4 all have 0 Fate fer implies Jopement, 
4 to hold over 0, * role om Life, * &c. 4 
fer 277. 2 Chas a Lise, 1 cba — 
uture Int 9e 172, . 
ed Wife for Mrs and Poſſibility being t i an. implied by 5 
ture, cannot. be eferment, in 1 to the intend- — Word 
4 y. Alte wh Tem during er A focus 
ad Joincure, the ya Term is ſettled er Liſe, 2 Chan, tre oy 
eee 1 Chan 126 never bind the Wie „ 
_ n J » 2 | I 
former Huzband, way ſell or ** h 1 Te Wife's ke 
Fine, ar in this any Whore the 3 er Jointure by a ife. 
to provide a M urt: Forelſe no M examined as in a Jones ya 
1 Chan. Caf. aintenance for Wi an would be a former Huſ- 
A Fem 2 — r Wife and Child ble band. 
ring 1 1 not bound by her A maren, | 
„e. when Wi acting accord e di — 299 
Wos a Widow, is bound by 8 An — 
it. reem 
fore \ wager between H 1 Chas, during Co 
ture, is l 180 to be eo OI and Wife be- ee 
te Wie tinguiſhed by the 2 between | 
1 1 2 
Husband's Efate Money the has oiſed xood Uſes Wife before. 
Dame Prid * Frugality 1 005 out of her Marriage, e 
me Pridgeay's Caſe: Yer a Diſpol n C 119, en 
nance upon an e raiſed out of * Pp by Feme- Marriage. 7 
was held good greement with Fri r ſeparate Mainte- Diſpoſitions 
. | | 80 . Id. 218 riends after M of Mo 
R Vide alſo 1 Ch arriage, rai ney 
WH Chan, Caſes 21. raiſed for ſe- 
8 parate Mai 
hat ten ſain- 
nance good, 
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That Agreement 
Benefit of a Marriage 1s 8 by Baron with Feme beſore 
Decree to the That the Benefit of Bs Marriage. 
Feme, and for Money in the Ri he of ree by Baron and Feme 
Husba oy ofthe Hae, to the Feme _—_ po ys ms Barons 
usband' e Hu ? Ot 
— Of Things . * * Caſes 27. n 
Where the 28 à Bond, Lega. y in Action, belonging to the Wife, 
Wife ought **7 of a Re t Fe SE: ſhe ought to join in S 5 fe 
- join ia the riage ; dif the Hu: 11 ob wh Ri Lyra Ha 
uit. f a , 
If Husband - — 88 or dilmiſed, that = ue the Bond, 
dies before the Wit but if he die dre Jud 111 not conclude 
Judgment e cannot reyive the Sui gment or Decter, 
Second Huſ. It ſeems that a ſecond H uit. 1 Chan, Caſes 41 
band, how Profits of Land wronfi 0 usband is anſwerable f 
auſwerable and after by her f nfully taken by the Wife d , 
ae Chen et Core 
Wrong done , Where the Wies Porti i | ” 
dam ſols, &c. paid, ſhall go to th on in Money remainin 
Wife's Por. not to the Witt the Executors of the Husba 1 
den unpaid, on her by h e ſurviving, who had a Joir nd, and 
des to the The Def of Husband, $ Chan. Caſes 18 n 
usband's to purch = ant, by his Brother's Will 9. 
—— 1 oP _— - e 801. per Annum for the Lite was intruſted 
A Relation f- FINER and to pay the ſame "Gs of the Plain- 
purchaſed — The Husband, who li 2 and her Af- 
— rought a Bill to infoi ived ſeparate from her 
Life of the and it appearin 83 the Payment of this Annuit 
Plaintiff's abſenting himſc Ir fi t the Cauſe of the Plaintiff fi 
eee and that he ha ef rom his Wife, was for Fear of $ fir 
Fra 111 e bit, but he 5 ſolicited her by 3 gra, 
ber Aſſigns. this Caſe the My ufed, the Court declared 15 1 
Husband de · and that the n of the Witz 
coy 2 be exclude the Husbangd fr NY TO by the Wil bes 
er Aſſignee, exclude him om the Annuity, h 
and ; „ and ſo decr y, he could not 
. Ar- the Arrears of the N efendant to pay all 
rears, &c. = —_ Annuity for the fort Bill exhibited, and 
Admin. 2 nr Caſes 194. ure, to the Plaintif 
tor to his * ſed for Daughters Po of Lands, Money was to be rai- 
Wife, aſſigas and dies, and her H rtions, and one of them marri 
over his Por- and aſſigns all hi usband takes out Adminili 4 
tion ad. 2 f l his Intereſt in the Porti A 
1 ormer Wife, this gives the So ortion to a Son by 
e Son a Title to the Mo- 


Goods, ney in Equit 
| y 7 fort 
45 hough ſuch an Aſſignment by one, 


that 
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that hath no Colour of Right, but under his Admini- The Admi- 
ration, may not be 22 yet it 1s otherwiſe in niſtration 
this Cafe, where the Adminiſtration is taken only pro wis taken 
Forma, and the Husband intituled to the Money, as the only pro fer. 
Portion of his Wife. 1 Chan. Caſes 169, 170, ms, 
If there be a Portion of 8000 i. given to a Woman, Upon a P 
provided ſhe marries not without the Conſent of 4. — — | 
and that if ſhe marries without his Conſent, that ſhe if ſhe mare. 
ſhall have but 100 J. per Annum: Yet if ſhe marries ries with 
without his Conſent, ſhe ſhall berelieved ; for the Pro- Conſent, o- 
viſe is in terrorem only, 1 Chan. Caſes 22, 140. . therwiſe only 
Yet it was ſaid, that if the faid Portion upon ſuch 1994 
Marriage had been limited over to another, it had gliter, if the 
been other ways. Ibid. Sed Vide 1 Mod. Rep. 308. where Portion bad 


the ſaid Relief hath been given in many ſuch Caſes, been limited 


thou Ven. 352. ſaid, in ſuch Caſe tis generally %<" ©2390 
ar = * 8 : 7 char 
Vide 1 Mod. Rep. 306. When there is a Proviſo in a Where ſhe 
Deviſe not to marry without Conſent obtained in marties with- 
Writing, and Conſent is had, but not in Writing, ſhe out Conſent 
ſhall be relieved. | In Writing. 
It by Leaſe 9001. is ſecured for a Feme-Sple, in Where upon 
caſe (he marries not contrary to the Liking of A. and 900 l. ſecured 
if ſhe doth, then to ſuch Perſon as A. ſhall nominate ; by Leaſe, if 
and for want of ſuch Nomination for A. and ſhe mar- ſhe marries 
nes without the Conſent of A. yet'it's ſaid, he cannot with goed 
1 aq of the Leaſe otherwiſe, than for her Benefit, Liking of 4. 
1 Chan, Caſes 58. | HShe marries 
Where a Deviſe was to C. in Tail, if ſhe married — 
with Conſent of the major Part of three Perſons, if not, O. viſ 8. 
Se. then deviſes the fame to F. C. ſteals away, and 3 wich 
was married without Conſent of any of them, and Conſent, ati. 
they hearing thereof proteſt againſt the Marriage, 7, if c. de- 
but afterwards conſent to it; yet C. ſhall not be re- viſc over to F. 
lieved in Equity, for tlie ſubſequent Aſſent cannot and ſhe mar- 
diveſt the Eltate, which was before veſted in F. and ried without 
laid, there ſhould be no Collateral Averment, that it their Conſent, 
was intended only in terrorem, 1 Chan. Caſes 138, 140. and ater. 
I Mod. 300, 301. 2 Ven. 332. oe 
Where upon a Conveyance in Truſt for the Sons, deu lented. 


W11th a Condition to ſecure 500 J. for younger Children, If the Son of 


A. ſhould ſecure Childrens Portions, Truſtees to convey to him, and 4. 
ues before Sccurity. | „ | 


the 


Truſt, how 
ordered be. 
tween Huſ. 
band and 
Wife. 


Truſt of a 
Leaſe upon 
Marriage. 


Wife's Tru- 
Kees and 
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tze Condition precedent being wn, in r 


a Penalty, and the Father dyin 
given, e Intent of the Truſt bal be and, whi 
e 8 1 Aal. 20) 
inter Wallis and Crimes, Trin. 19 Car. 2. 

If a Feme· Sole being voſſeſſed of a Term, eratiteth 
it over, or a Term be granted by another to her own 
Uſe, and then ſhe taketh an Husband, and dieth; in 
this Caſe the Court ruled it to go to the Executor ot 
Adrfiinifirator of the Wife, and not to the ſurvirigg 
i beivg poſſeſſed of a T nted 

A. bei a Term granted it upon a 
Martiage to be had between him and K. S. to 5.4 


his Brother, to het Uſe, and after Marriage 7 By 


and ſhe marrieth again, and then ſhe hid” 
Brother took out Adminiſtration of her Go, — 
then got the Leaſe, and the ſecond usband ſued bim 


in this Court for the Leaſe; but the Coutt would not 


relieve him. Cote upon Littleton 3 2 

A. being poſſeſſed of a_Ledſe for Years, granted i 
to B. and C. to the Uſe of A. and his Wife, and after- 
wards A. granted away all his Intereſt to 4 Stranger, 
— e Court would not order it againſt the Wife, 

369. 

A Zotivey'd her Leaſe for Yeats to Lefſees in Trill 
to the Uſe of her Daughters and Children lineally; 
A. bad a Daughter by one Husband, who had Iſſue, and 
it died, and the Husband alſo; then ſhe marrits again, 
then kee in Truſt convey the Leaſe tothe Mother and 

qc: wn ar ſhe difcharges the Truſt; and gives it 

0 — nd, and the Het ſued for it. It was ot- 

— ed, that the Husband, and not the Heir ſhould 
ve 1 | 


A Widow being about to marry, to prevent her 
Husband's Difpoſal of the Land, conveys it to Friends 


Husband ſell in Truſt, who with her Husband do fell it for a u- 


Land. 


Feme-Sole, 
ſingle Wo- 
man, Wid 
or Maid. 


Juable Conſideration, and ſhe ſued in Chancery, and 

the Court decreed, that the Purchaſer ſhould recon- 
vey it to her, but ſhould firſt deduct all his Disburſe- 

ments. 

A ſingle Woman, Widow or Maid, may ſue and | 

be ſued here, as another Body; of which take ſome | 


1. A 


dew few Caſes. 
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8 \ Widaws, of of a Tenant in Capite ſued here for Dower. 
her Do had a Commiſſion to ſet it out, as in 
26 Eliz, 
No e recover Dower of a Truſt by this 
Court. Mich. 2 Car. 1. | 

When the Woman cannot tell who is Tenavt to the 

nd, ſhe may y ſue (albeit her Writ of Dower lieth at 

w) to diſcover = Tenant, to know againſt whom 
to bring her A 

A. cony 15 to B. and his Heirs, to the Uſe No Dower of 
of him and. hy W in Truſt ſor C. and his Heirs, (B. a Truſt. 
having then a Wife) B. dies, and his Wife ſued tor 
Dower of the Land; C. ſued againſt her for Relief 
bere, and it was denied; et the Wife of C. ſhould not 
have had Dower in this Caſe; for a Woman ſhall have 
no Dower of a Truſt. 

So A delivers R. five hundred Pounds to put to Uſe Truſtee buys 
for him, and B, doth buy Land with it, and makes 4. Land in bis, 
believe it is for him, _ in his Name, but it was in own Name. 
his own Name: A. ſeems ſatisfied herewith, B. dieth, 
and his Wife ſued, to be endowed. of the Land, and 


the Court would give no Relief againſt this Suit. 
Tria. 6 Car. 1. 


of HEIRS, &c. 


An Heir alſo here, in ſome Caſes, ſhall ſue and be Hei. 
ſued, farther, than the Law bindeth. him; as in the 
Caſe enſuing. 

An Heir of an Eſtate in Tail having Lands in Fee 
deſcended from the Anceſtor, in Lieu thereof is bound 
by Decree to pay the Purchale- Mone 8. or let the Pur- purchaſe- 
718. me 8 Pearce s Cale. 8 Fac. Tot- Money. 

I ee before 

The Mother and Son bought tailed Land of Hearl, Mother and 
Anceſtor to the Plaintiff, ſome of the Money due on a Son. 

Bond, which is loſt, the Court thought fit to charge the 
Mother and the Son, becauſe of the and! in their Pol- 
ſeſſion, Cary's Reports 25. 

An Heir at Law is to be preferred in a doubtful Heir to be 
Caſe, as 1 Chan. Caſes 7. Alſo an Heir at Law is much preferred, 
Cured, „if the Words of a Will be ambiguous. 3 Chan. 

es 131 

An 
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Where the An Heir at Law by Marriage- Agreement became a Fr 
Heir became Purchaſer in Equity, and not liable to any Debts of Wl 
a _ his Anceſtor. 1 or 3 Chan. Caſes 255. But ſee there br 

262. | | . 
Heir muſt 7.8 ſeiſed in Fee, deviſed Lands to his Exccuon i . 
join with to ſell, and pay Debts, the Heir ſhall be compelled to 
Executors to join in the Sale; and the Lord Keeper ſaid, it was do WM 4; 
ſell and pey ruled in Parliament. 14. 262. ee | oa 
_, 1. J. & ſeiſed in Fee by Will in 4 deviſeth 
_ = Land to his Daughter E. and her Heirs; and his Mind 
nin . Is, if his Son A pay to her 501. then his Son ſhould 
— De- have that Land: The Money was not paid at the D; 
ifs appointed by the Will; the Daughter ſells the La 
| and it was decreed againſt the Vendee, he paying the 
Not bound Money; for he took it in Nature of a Security 2 
by « yolu?” fi bene, 2 Chan, Caſes 4. And that a voluntary Pro 
1 ah " viſion for the Widow binds not the Heir. Id. 69. 
. Redemption decreed in Favour of the Heir, when 
Redemption there was a ſpecial Conveyance, not like a common 
for the Heir. Mortgage. Id. 59. 
Heir eaſed Not only the Heir, in Caſe he is charg'd with his 
out of the Anceſtors Debts, but alſo a Deviſe of Land ſhall be 
Perſonal E- unburthened of a Debt lying on the Land, by the 
ſtate. perſonal Eſtate in the Hands of Executors or Admini- 
| ſtrators. Id. 84. a 
Heir ſells Where an Heir Apparent ſells Lands in his Father 
Land in his Life-time, and receives the Purchaſe-money, he ſhall 
Father's Life - make good the Sale after his Father's Death. 14, 
time. 113. 
Heirdefraud- Yet a Bargain of an exceſſive Value gain'd from: 
ed by exceſ- young Heir Apparent by Fraud, in his Neceſſity, | 
five Bargain. aſide. Id. 120, 137. | 
Heir to hive Where Land is diviſed to pay Debts, after ſufficient 
the Land af. is raiſed for that Purpoſe, the Heir is 1ntitled to hart 
ter Debrs the Land by a Truft implied, or Truſt reſulting on 
raiſed. Conſtruction, tho' not expreſs d. Id. 223, 115. 
Aliter where But fee 1 Chan. Caſes 197. where a Deviſe to at 
a Deviſe in Executor of all Eſtate Real and Perſonal for Pay: 
Fee, and no ment of Debts and Legacies was agreed to be a De 
implied Truſt viſe in Fee, and that there was no implied Truſt d 
for the Heir. the Surplus for the Heir, 


Land 
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Lands were deviſcd to be ſold by an Executor, who Executor 
dies; the Bill is preferred againſt the Heir for younger dies, bis 
Childrens Portions : The Heir demurs, becauſe it is Power to fell 
but an Authority in the Executor, which dies with — for 
him; but the Demurrer was over ruled. 1 Chan. Ca- be fools _ 
ſes 35. Leon. 8. 2 Ven. 250: 1 Lev. 238. by che Hei 

F Leal is made in Truſt to pay Debts, the Leſſor 85 upon > gu 
dies, the Heir, Paying the Debts, ſhall be relieved a- Lesſe in 
' gainſt the Leaſe: So alſo may a Widow Jointreſs, Truſt to pay 
2 Chan, Caſes 172. f Debts. 

An Heir is not compellable to diſcover Deeds, where Where an 
2 voluntary Conveyance, without Conſideration of Heir need 
Money paid, is ſet up againſt him. 14. 134. not diſcover 

That [Heir] is a Word of Purchaſe, and an Heir Dceds. 
may take by Way of Purchaſe, but he muſt be an Heir is a 
Heir at the Time of the Deviſe, or at leaſt, at the 5 of Pu- 
Deviſor's Death. Idem 236. | — 

M. lent 700 l. and took a Mortgage of Land called Where the 
S. for 1000 Years, in the Name of her Brother, and Heir ſhall 
| afterwards did purchaſe the Inheritance in the Name bave 2 Leaſe, 
of a third Perſon, and the Leaſe was aſſigned to her, Which is to 
ſhe died inteſtate, and her Mother took Adminiſtra- ittend the 
tion : The Queſtion was touching the Benefit of this Iaberitaace. 
Leaſe : Her Siſters claimed to her as Heirs againſt the 
Adminiſtratrix; a Difference was taken at the Bar, , Difference 

viz, That if A. had been firſt Purchaſer of the Fee, ., en. but 
ind after purchaſed a Leaſe, it ſhould wait on the In- not allowed. 
beritance, and the Adminiſtrator or Executor ſhould | 
are or keep it againſt the Heir; but here the Leaſe 
vas firſt in her ----- Lord Keeper ſaid, There is no Dif- 
W jerence in Reaſon, and therefore diſmiſs'd the Plaintiff 
ss to that Point: And that the Heirs were to have 
we Leaſe to attend the Inheritance. 2 Chan. Caſes 
1156. 
A Leaſe waiting on the Inheritance, where it is not 
"xy in Law, is not Aſſets in Equity. IA. 49, 55, 1 
ſets. 
That the Attendance of a Leaſe upon the Inheri- Such a Leaſe 
tance is a Creature of the Chancery-Court, and whe- is a Creature 


wy luch Leaſe may be ſeparated or not. Vide id. of the Chan- 
| cery. 


* 
That 


490 Dek Exerutozss, & _ 
That ſuch That Leaſes, Extents and Judgments waiting on to 
Leaſes, &c. protect the Inheritance, Cc. ought not to be divide! 
ought not to the Inheritance by a Will not ſigned by the T6 I 
be divided by ſtatot, Sc, Id. 50. 9010 f 
an imperfcQ In Debate in X Cauſe, Rich contra Rich, It Was z. 
— a Leaſ; greed by Council, and not denied by the Court, Thi 
; Such — a Leaſe for Years waiting on a Citizen's Inheritance 
— 5 ; ** ſhall not be reckou'd as a Chartel, to be divided among 
| re by the — Idem 2 PI 
o Relief > ef to a Leſſee upon a Leaſe Carol againſt an 
—— Heir Heir, nor upon a Leaſe which is made by Truſtees in 
upon a Leaſe- Breach of a Truſt, 2 Chan. Caſes 202, 


Parol. Ihe Father conceiving bis Land to be Free-bol 
Lands entail- gave Part of it to a younger Son; and it fell out tm WW , 
dd. there was an old ſleeping Deed of Intail in Being, yu q 
it was ordered, that the younger Son ſhould have it: | 
So a r enrolled, has been decreed x c 
gainſt the Heir. | . " 
The Father fold his intail'd Lands, but had little n þ 
them: It ſeems the Heir, by the Power of this Coun, b 
may compel the Purchaſer to give the full Worth, a 
| 11 
Of EXECUTORS, &c. tl 
| | ck 
Teſtator's E- Vote, The Teſtator's Eſtate, into whoſe Hands s m 
ſtate liable, evxer it comes, is liable in Equity to pay Legacies. th 
into whoſe As ſuppoſe 4. deviſes Legacies, and makes B. and. is 
Hands ſoever Executors; and B; makes C. and D. Executors and dis in 
it comes. and they poſſeſs themſelves of the Eſtate of A. they my 5 
be both charged in Equity: For though in Point i w 
Law the Executorſhip ſurvived to C and D. is not pft | 
vy, yet the Eltate of A. in whoſe Hands ſoever, ou if 
to be liable; reſolved upon Demurrer, 2 Chan cm 
5 57 1 | ; m. 
Leaſes are Leaſes are Aﬀets to pay Debts, notwithſtanding th; 
Aſſets to pay Aſſent of the Executor to the Deviſe of them. 1 Call 7 
Debts. Caſes 255. Vide ſupra 479. the 
Legatees to And it is a Rule of Court, that an Executor ſly: 


give Bond to nat be forced to pay Legacies till the Legatecs (hl 

refund. give Bond to refund in Proportion, or in the Whol 
or the Satisfaction of Debts, if any dg appear unlan 
fied, Ibid & 136, 137. 


bet ens . 


"i 


be 1 upon a Bill in this —— ſhall 7 re- Legacy to 
this even in Caſe of Le ie, as a remain after 
fant an or 1000 l. We gd © And L being Payment. 


paid r hc as a Le acy in the * EL tee 4 
after mee And hence it is, that a cy is not Poſt 485. 
attachable by Foret e- Alem 257. 2. 
-- - Executors may « _— be charged i in Ejuity far- Suits by Exe- 
Fo than the Law — e them; merci, AS to — 
Suits or Acts by ha 82 eſe Notes enſu 
Here they may. ſue one another: So one = For them; 
may ſue an Executor of an Executor, if he bath gotten | 
te ar into his 8s Hands, or a Devaſtetit be. Poſt 486, 
Iſo if two'Extcutors be, and the ane.doth dif- Where: one 
| agree n other (hall bind in Equity, as it difegreeth, 
ON in Law | 
Where the Agreement of the Husband of an EE 
cutrix binds not. Vide 2 an, Caſes 17. 
One Executor alone, without tlie 10, may be ſued Suits againſt 
wh but he ſhall be charged for 2 than he Exceutors. 


An Executor ſhall be bound by a Decree. a gainſt the Decree 
Lectztor: 7 he muſt pay Coſts adj Rue = ---y 

the Teftator, if he Fave Ales: Bu {hall not be 

— here for My ſs done by "he T — nor Treſpaſs, 

e be compelled here to give r 
the Win, widow ſpecial Gaul de ſhewed; as that he — r 
5. ed in Eſtate, bach broken the Truft — 
in ſows Particulate! or the like. Brown's Caſe. 

But he he may be here ordered to pay a Debt by bebe by 
Word, before a Debt due by Specialty. Word before 
., Han Infant Executor it is no good Aſſent, Specialty. 

if. WIRE be no other Aﬀets for 2 which the Com- Aſſent of In- 
w provides-for the wa of. Creditors; fant Exeeutor 
mack ew {hall this Court provide or their Security, not good. 


1 Chan, Caſes 237 

By 1 Chan. 555 60 . Iſſue Was directed, Wue⸗ Iſſue, whe. 
ther a Perſon, to 1 UN ot Adminiſtration, ther the Par- 
was dead or, not, and an Injunction to ſtay Execu- ty was dead. 
tion; the Bill ſuggeſting, that the Defendant's Huſ- 
band was dead, _ _ alſo appearing ſome pro- 
dable Evidencegthat he only concealed. himſelf. - 

That a Term aliened by an Adminiſtaator ſhall go Term aliens ; 
o an Exccutor, and not to the Adminiſtrator de Bonis by Admini- 

Ii non, ſtrator. 


| 


| 


492 ot — Sec. 


gin 8 Wd. 224. Hl. 25 Car. 2. inter Butler and By 
I | 
| Deviſe the A Deviſe was t to two ee of Re ſiduum Bonur up, 
Ae to one of them dies, and his Adminiſtrator ſues the ſy. 
ewo Exccu- viving Executor to have a Moiety of the Surplulag: 
tor. aud twas decreed for the Plaintiff, Id. 238. inter 
3 Kane eech ber but id to de decreed to the Diſktil. 


f faction of 
Widdw id” A Widow pa uſt Debts. of the Husbary 
w 9 out of his Me. 5 15 robin all have Allowanc: 


band's Debts, for the fame from the Executor. 1d. 33. And this wa 
and allowed decreed by Conſent of Council: But if ſhe had put 
froithe _h any out of Rule, to the Prejudice of the ee ſuch 
cutor. were not to be allowed. 

Hei? paid bi. So the Heir being forced to pay the Debt d 
Anceſtor's his Anceſtor on Bond, "(hall be reimburſed by the Ex: 
Debt, and re- cutor, as' far as There is perſonal Aﬀets come to th 
imbued. Exceuror' Hands, 14. 74. inter Armitage and Ma 


calf. 
— d. Where the Detivery up of a Bond by an Exccuta, 
livers up che and Taking a new Bond to himſelf for the Debt, is to 
old. and tak:5 "Converſion in Equity to charge the Executor with the 
a new Bond. Payment of that Money, though it is at Law. 14.7, 
3 Nad n decreed to aſſign the Security to ib 
| | Heir 
Iajunſtion An IrjunRtion was to Debtors to a Teſtator's oy 
not to pay not to pay any Money to a pretended Executor, til 
Debrs co: bis Title to the Executorſhip were ſettled in the * 
etended tual Court. M. 75. inter Smallpiece and Anguiſb. Au 
upon Ekamination the Will, was found to be fv 


2 mu Re Tellator made twoEs 3, one of them Wi 
tors, and one conditional, tllat if ſhe marri 15 rr 15 
of chem con. = cle ind the other to be So 
dicional. «exhibited a Bill in Chancery againttthe Bekannt au 
2 n Order was made by Conſent, and then ſhe m | 
The Condj- Tied, and the Condition was rden: Hereupon ĩt 
tion brobem, Laid, that the othet Exetutor miiſt bring a Bill « 
and-Bill of Revivor, but fo as not to'revive the WEL 
Revi«oc by , ſent for 'a Reference to determine Matters; for ti 
the other. me bein married, her Conſent Tas determine 
1 Chan. Caſes 77. 


S S8 57282 re rl 2|Þ ay ow ww. 


9 9 o 
3} 42 41 { | d 0 


* 


Ok Crecutozs, 8c. 493 


he Deſendant's Teſtator gave the 18 
4 that the Defendant watted the Eftate, and prayed Sccucity for! 
be might give Security to pay his Legacy oh Ce 2 for 
e An Exe vw . 121. Bl 1 
4 An Executor was decreed to pay * 
rears of a Rent or Penſion iſſuing out of 8 — = 
5 he had Aſſets of the Teftratrix's Eſtate; though he » Rinne 
we tt tary aa not liable, yet Forafmuch the Polſon of 
I: held the Land, and did1 | the Teſtarrix 
nip At u nd, that thereby the verſonal ER py he was 25 liable 
r —— augmented. Eflate of to. 
. nds are inted to be AY 
of Debts, and no Perſon appointed ” 101 2 1 it wy 
tor, it's ſaid, ſhall ſell, becauſe the Soul is wenn 5 but none 
ene Execuror fe dle Gare of 14.178 imer l 
polion. but tis other wile in a voluntary Diſ- 

1. ecutor of an Executor, & 1 
the Landaderiſed o be fold, r 
to fell. 4d. 180. Tenant & al. verſus Brown 2 muſt ſell. va 25 
H hall 265. Ednerds verſus Grover. Whether the If the Heic 
n al. muff el 

the nc ate 2 

ramed to ell Bid. in Margin: when no Party is When-none 

e 0 , 2 

Lega of Far v5 an Executor ſhall be liable to a :. * 
Legacy of the Teftator u. f. 151. Ber ig Caſe of an Leaſe roman» 
orſhip in Truſt, the Renewal of ſuch Leaſe ſhalt £7 ble tea 
$0 79 on Benefit of the Cæſay gue Truſt. caſe ſhall Legacy | 

[ Executor make | Bats. h 

ana a able make gout Ol e Dep: ee 

1 J 4— R ut. ; 

Executor; 1d. 257. Po waa _ OR — 1 

ö an Executor temporary, and af B. to Ex 2 

a 4 proved the Win nd his Eeeurortipees: cor and on, 
| Probate of 1 ſue without an — 3 one 
. nd the ill by him, and the Cauſe — rary jk 
A 1222 * Decree of an Account. 1d. 265. 0 proved ds - 

Executor — a Term ſued for it, but made or the Will. EY 
though 2 therefore the Bill was not good Where the 
to: the Legacy was alledged in Fehn 6.9f 

| 1540 {© nb 872: 10 0 7 Term ſued, 
| and Executot 
no Paccy, no: 


good. 


484 Df Legatees; 8c. 
the Bill to conſent, by the Plaintiff, Aſſignee of the Le. 
8 S nen le e. ul; 

A Debtor, Alem 292, inter Philips and Philips P. The Teſtator 
Executor to made his Will, and made the Defendant Executor, 
the Teſtator, and deviſed divers Legacies, and the Reſidue of all his 
decreed to rſonal Eſtate to the Plaintiff: The Executor waz 
pay to the ebtor to the Teſtator in 400 J. and he left ſufficient 
Deviſee of Perſonal Eſtate to pay all his particular Legacies; the 
the Reſidue, Queſtion was, Whether the 400 l. being diſcharged in 
& c. Law, ſhould be accounted as Patt of the Reſidue, 
eig there being no Need of it to pay Debts or Legacitz 
particularly given; and the Lord Chancellor decreed 
tor the Plaintiff the Reſidue, & c. againſt the Execu- 


| tor. 1% 08048 
Citizen of lem 310. Whether the „- a Citizen of 
Lende st London hath, as Executot to another, and Reſiduary 
Hoang 2. Legatee, be liable; in his Executor to the Cuſtom? 
N 8 r it ſeems it ſhall: Inter Civil and Rich, Hill. 306 

T6 2011224. g. 8 it Ning 
Reſiduum Bo- : Where Keſaduum Bonorum is given to divers, they 
noruw given muſt all join; but where Legacies are given to ſeve- 
to divers... - of each whe may ſue for his own Legacy. 2 Chun, 

if. es 124, 47% £44112: ©1 
acies pay- Kenneſey againſt Parrot, 1 Chan. Caſes 160. The 

— at 1 Plaintiffs were Legatees, and their Legacies to be paid 
and no M. in- at 21 Years of Age: B their Bill they ſuggelt they 
tenancein had no Maintenance, and. their Guardian prays, that 
the mean the Defendant, who is Executor of the Will, may al- 
Time. lo them Maintenance: The Defendant demurred, for 

> ..-» ._ that the/Plaintifls were under Age, and their Legs. 
Bill for- cies not to be paid till 21, and then had no Cauſe of 
Mainte- Suit; but the Demurret was over- rules. 
nance. 1 Chan. Caſes 249. The Ftultees for Daughters, to 
Where there whom. the Father had deviſed:5001. a- piece to be * | 
— * at 21, or Marriage, with a Deviſe over, (in Caſe df 
Nn the Death) prayed Direction, whether they might allo 
court cin zl. the Daughters Maintenance: The Lord Keeper faid 
low no Main. No, becauſe. of the Deviſe over, elſe it might hare 
tenance. en done. A1 461 bays £135 | 4 
Legacy on Where the Legacy, on Condition the Legatee mary 
Condition ſhe with Conſent, is recoyemble in Equity, notwithſtand. 
merry with ing the Breach of the Condition, and where not. 1d. 29 


Conſent. 9 | 146, 


re 
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100. 1 Mod. 308. 2 Vent. 352. ide ante: For ſuch 
Prouiſe was but in terrorem; aliter if the Portion had 
been limited to another. | | 
Hem 126. Where Legacies which were paid by Will revo- 
Colour of a Will, which Will was after found to be ked, but Le- 
revoked, were allowed. Paſch, 21 Car. 2. gacies paid, 
Where a Legacy, aſſigned to one of the Legatees of *llowed. 


ba 


er Value than due, ſhall be brought to an Account; E<g2tee to 
and if upon Examination the Legatee had more, than 8e. = 


his Proportion of the whole Value, he was decreed „., than his 
to pay for it. 2 Chan, Caſes, 25, Paſeh.,32 Car. 2. proportion. 
Where Legacies are given, and the Eſtate falls ſhort, Legatees, 
each Legatee ſhall proportionably abate. Id. 124. when to a» 
Mich. 34 Car. 2. | 4 bate propor- 

d 2 Chan. Caſes 171. That ſpecifick Legatees tionably. 
ought to contribute proportionably with thoſe in Mo- Specifick Le- 
ney, in Caſe the Eſtate be inſufficient. Hill, x Fac. 2. gatecs to con- 
Vide ante 481. 0 wiibute. 
he Executor of an Adminiſtrator, pending a Suit Execuror 
in Right of the Inteſtate to recover 3, voluntari- Prays 2 Le- 
ly pays a Legacy, and afterwards the Goods were e- 5 c., pending 
victed m him, and he ſues to have back from the w_ bY 
Legatee what he had paid, and in Truth was not bead | 
bound to pay; he is remedileſs, becauſe he paid the ,,;aeq 3 
Money without Compulſion of Suit, with his Eyes o- is ;emedileſs, 
pen, for he knew the Eſtate was in Queſtion, and was 
2 of the Danger of the Action. 2 Chan. Caſes 9. 

le 201. l | 

Ibid. If the Suit for a Legacy be in the Ecclefiaſti- Security b 
cal Court, they make the Legatee give Security, be- — 
cauſe when the Legacy is paid, they cannot reftore, Eccleſiaſtical 
&c, But here the Court decrees a Legacy without Court. 
Security, (unleſs in Caſe of Poverty, or the like) for Aliter in 
this Court can reach the Legatee again, if there be Chancery. 
Cauſe,. Azte 481. 

In c Caſe of Groſvenar againſt Cartwright, Hill. Executor 
31, 3. 2. the Lord. Chancellor ſaid, it was a fix- lends out 
a "the CWC, that when ras Executor or Ad- Teſtitor's 

iniſtrator receives in which was ſecured to Money to 
the Teſtator, if ſhe lend © ae fad Profit, ſhe ſhall not Profic, if he 
account for the Profit, for ſhe lends the Principal at hall account. 
her Hazard, for that if it miſcarry, ſhe ſhall make it Ie ſcms not. 
good to the Eſtate. e, „ . 30 (3.4 32.1 201 
| F \ 13 
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. TY. to bear the Charge of a Suit. 


486 Df Legatees, &c. 
Adjudged ut in the Caſe, Rarehff contra Graves, Mich: 24 


re. Car. 2. Regis, 2 Chan. Caſes 152. where the Executor 
liable to Debts and Legacies payable in futuro lent 
*., | 7 ovit the Teſtator's Money at Profit, and received the 


Profit and Intereſt thereof, and the Debate was, Whe. 
2 ſhould anſwer the Intereſt he received as Af- 
And that the And the Lord Keeper decreed the Executor ſhould 
rm be charged, although ſeveral Caſes (as well as the 
ſhould be aforeſaid Caſe of Cartyrighr, ſaid to be affirmed on 
_— Appeal in Parliament) were cited; but the I. ord 
* Keeper ſaid, He remembred the Caſe of Cartwright 
but he did not like it, &c. and fo decreed contrary to 

farmer Reſolutions. > 0 


| When Exe. 2 Chan. Caſes 564, 55. That Executors in the Pay- 


cutors may ment of Debis may prefer themſelves ſo far as 


prefer their Perſonal Eſtate extends, but not where Lands are de- 


own Debts: yiſed for Payment of Debts. Trin. 33 Car. 2. 
Eſtare given Where a Teſtator givethitis Perſonal Eſtate to his 
to an Execu - Executor, and nameth no Executor, ſuch Deviſe is 
tor, and none void; and the Money upon a Mortgage, though it 
named. be in Fee, ſhall go to the Adminiſtrator. dem 52 
Piaſcb. 33 Car 2. inter Minne and Littleton. 
— 4 If a Teſtator wills, that the Quantity of the Re- 
* . = „ ſiduary Eſtate hould be as his Executor voluntarily, 
che dete was and without Compulſion in Law, ſhould declare; the 
to be as he Chancery notwithſtanding may make him diſcover to 
ſhould volun. àny Reſiduary Legatee. 2 Chan. Caſes 198. inter Gib- 
tarily declare. bons and Dawley, Trin. 26 Car. 2. | 
Executor of In the Caſe, Price againſt Evans, 28 Car. 2. the 
an Executor Lord Chancellor ſaid, That although by the Common 
liable upon a Law, when an Executor waſts the Eſtate, his Execu- 
Devaſtavit. tor ſhould not be liable, becauſe it is a perſonal Wrong, 
| yet it was otherwiſe in Chancery, and the Common 
= w would come to it at laſt. 2 Chan. Cafes 217. 
A Child's Le. Infant ſued the Executor for a Legacy, -which' the 
gacy paid to Executor paid to the Father, who failed, yer the Pay- 
the F. cher, ment at firſt allowed good, the Legacy not ſufficient 


— 99 og But it was urged by the Attorney General in this 


to have ſued Caſe, if ſuch a Payment to a Father was allowed, it 
here, - &c. if would be of ill Conſequence; for the Law muſt be 
the Legacy the ſame, if it were 1000 l. And that the Executot 
will bear it. 1 1 ſhould 
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ſhould have taken Security to repay to the Infant, 
or ſued here to have it paid. To which the Lord 7 
Keeper ſaid, it may; be fo, where a Legacy will bear "IB 
the Charge of Suit, but not elſe; | 


But the Defendant being to prove the Payment of If Executor 


the Money, it appeared the Executor had taken a rakes Bond to 
Bond, which the Solicitor ſaid was to fave the Exe- ſave him 
cutor harmleſs; ſo that he had paid on the Security harmleſs, tis 
at his own Peril: Time was deſired to produce the at his Peril. 
Bond, for that it might be to pay to the Infant at his: | 
Age. Lord Keeper ſaid, I ſhall believe the worſt, Executor de- 
unleſs you ſhew the Bond; and therefore decreed the creed to pay 
Executor to pay it. 1 Chan. Caſes 245 FP do the Infant. 
The Teſtator gave 40 l. to one to diſpoſe of, as the 40 l. givento 
Teſtator ſhould appoint. by Note, who died without one to dif 


ſuch Appointment, the Defendants being his Execu- Poſe of, as 


tors, and whether the Plaintiff ſhould have the 40 J. Leſtscor 
ee 11101 

The Matter of the Rolls was of Opinion, the Plain- 17" 0100 
tiff ſhould have the 40 J. for that the Teſtator did out Appoint- 
not intend it ſhould come to his Executors, but had 3 
by his Will given it away from them; and ſo he | 
decreed the Defendant to Fay the 40/7. to the Plain- 
or 5 10 23 Car. 2. Clerk verſus Douch, 1 Chan. 

aſe: 198, n | fo 

'Twould be endleſs. to collect all the Caſes, that Nets. 
haye been decreed under the before - mentioned Heads, 
or to run through all the Titles and Diviſion: of the 
Law, whereof the Court of Chancery takes Cog- 
nizance in a Way of Equity ; That — be the Subject 
of another Volume : And therefore I {hall conclude this 


Chapter, and by Conſequence the equitable. Power. of 


the Court of Chancery with adding ſome Directions 
and Obſervations concerning fic 


PAUPERS. 


Suits are commonly proſecuted in this Court with Paupers. 
Charge but if the Complainant or Defendant is not 
worth 5 /. beſides the Matter in Queſtion, the Court 
will now, either before. or after the Suit commenced, 
admit him to ſue or defend without Charge, in When ad- 


Firma Panperis ; though ſometimes heretofore the mitted. 
i 4 Court 


TEL, 
187 


| contra} for lia fold or Contrachd for the Benefit of his Suit, a 


Dx Por. = 
Court hath refuſed to admit the Plaintiff a Paupe- 
after the'Suirdeguri; without ſome ſpecial Cauſe, 
How ad. The 9 Party to obtain ſuch Admiſ- 
mitted. ſſon is firſt to make an” Affidavit before a Maſter, 
Afﬀidavit. that he is not worth five Pounds, and then to draw a 
Petition. Petition to the Lord! Chancellor or Maſter of the 
„Rolls, praying” to be admitted in Forma Pauperir, 
aA ngd to have Csunſel, a Clerk in Court and a Soli- 
ccäuhot aſſigned him, naming whom in the Petition. 
r the Complainant petitions, he muſt at the Bot- 
Certificate, tom, or in the Margin of * Petition, have a Cer- 
-* 5-225?  tificate under Cotinſel's Hand, ſignifying that he has 
g good Cauſe of Suit; except the Bill be already filed, 
And then tis ſaid, he needs no Certificate: Nor does 
02% ++ the Defendant need any. 5 E 2 | L vt] 
Order. for | This being done, and the Affidavit annexed to the 
Admiſſion, Petition, he preſents the fame; and if there appear 
90 Caule againſt it, my Lord Chancellor, or the 
M.aſter of the Rolls under-writes an Order for the 
| Party's Admiſſion, according to the Prayer of the fe- 
ne enn TAU TOES TO TRI IVE oobntt 
Are to give After Admittance no Fee, Profit or Reward (hall 
no Fee or Re- be taken of the Papers by any Counſel or Clerk, Cr. 
vid, named in the Petition, for the Diſpatch of his Buſ- 
IK. neſs, whilſt it depends in Court, or he continues a 
Pauper: Nor ſhall any Contract or Agreement be 
made for any Necompence or Reward afterwards 
And if any Clerk, & c. offend herein, they are to un- 
dergo the Diſpleaſure of the Coutt, and ſuch Pu- 
niſhment as the Court ſhall think fit to inflict: And 
if any Pauper 'oftend herein, he ſhall be di d, 
and never again admitted in the ſame Suit in Form 
4 rides reer 
| e © But though the 'Clerks take no Fees, ſtrictiy ſ 
Wang & called, of a Pauper, yet they make him pay for the 
Writing, & c. Labour of Writing, which is after the Rate of a Pen- 
ny per Sheet, and this is ſaid to be allowed by the 
r 
Not to ſelfor If it be made appear to the Court, that any Pavper 


the Suit. any Part thereof while the fame 1 815 in Court, 
1ᷣ Cauſe fal be thenceforc totally dlm, an 


"OTOW TITEL ine * op. - | Ihe 5 


1 ; 
- = 
= ad KC. 


* 0 | F — 0 4 TX 7 * 1 Te 
meyer again reraed. bie. 
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Counſel, Clerk, or Attorney, aſſi to aſſiſt The Duty of | 
a Lies , either to proſecute or defend, «fie re- Counſel, &c. 
fuſe ſo to do; except he fatisfie my Lord or his Ho- 
nour, (whether ordered the Admiſſion) with ſome good 
Reaſon for ſuch Refuſal. bid. 
The Counſel, who moves for a Pauper, ought to have Motions, &c. 
the Order of Admittance with him, when he moves, 
and to move for him before he makes any other Mo- 
tion, id. And that hinders not, but he may have 
another Motion, or as many beſides as he might have 
had without it. F 
If the Regiſter find that any, for whom a Counſel | 
moves as a Pauper, was not admitted in Forma P 
ris, he ſhall not draw up the ſecond Motion of ſuch it 
Counſel, but the Fruit of it ſhall be loſt for his Abuſe } 
to the Court in the other Motion. Ord. Chan. 153. 
No Proceſs of Contempt at a Pauper's Suit ſhall be proceſs of 
ſealed, until ſigned by his Six Clerk, who is to take Contempt. 
Care it be not vexatious or needleſs, Ihid. 
And, note, all Maſters, Councellors, Officers, Mi- 
niſters Clerks and Solicitors in the Court, are order- 
Gy obſerve the foregoing Rules in Favour of Paupers, 


Tis faid the Admiſſion muſt always be produced in 
the Office, where the Pauper has Occaſion to paſs ; but 
this ſeems not now ſo ſtrictly neceſſary. _ 

As a Party may be admitted in Forma Pauperis at Diſpaupered. 

any Time re the Suit, ſo if at any Time tis made "= 

appear to the Court that he is of ſuch Ability, that 
he ought not to be in Forma Pauperis, the Court will 
diſpauper him. S w + WE 

And therefore wherc it was ſhewed to the Court, 
That a Pauper was in Poſſeſſion, and received the 
Rents of the Land in Queſtion, the Court ordered him 
to be diſpaupered ; though the Defendant had a Verdict 
at Law, and might thereupon take a Writ of Poſleſ- 
4 ede yh rat 

It has been complained of as an Abuſe, that bath Abuſe in ad- 
Parties; Plaintiffs and Defendants, haye been admitted mirring bob 
in Forma Ay, in the ſame Caule.; tor that it tends Parties, 16 
much to the Trouble and Diſquiet of the Court, and 10 
encourages the Parties to be vexatious | 4 


CHAP. 


o 
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1 


In what Caſes 
made uſe of, 


Eſpecially in 
Cifes 6 Pri- 
vilege. 


ſpeas, 

1. The judges, 
Aſſiſtants, and 
Officers. 


Fuitors. 


Privilege re- 


zb Suit auf Witneſs here; and this outs in 3 Right 


Df Proceedings in Chancery, = 


ct _ _ _ 


n 


* 


» 


c HA p. XVII. 


Of Proceedings in Chanceryin the Petty-Bag 
Office, i. e. accordins to the Courſe of the 
Common Late, and of Perſons privileged, 
and of ſuing Recognizances, Statnte- 
Staples, &c. | 


Hing gone through the Courſe of Proceedings in 
this Court in Matters of Equity, of which it has 
JurifdiQion by its abſolute and extraordinary Power, 


we now come to that Part of the Juriſdiction, which 


1s termed Limited and Ordinary, wherein the Courſe 
of Proceedings is to be according to the Rules of the 
Common Lx. =} 

Theſe Proceedings are entred in Latin, and filed in 
the Petty-Bag-Office ; touching which, vide ante p. 25, 
26. 419. and may be made ule of in all ſuch Cates, as 
are there mentioned: But the general Uſe of theſe Pro. 
ceedings are in Caſes of the Clerks, and Officers, and 
Attendants of this Court; for ſuch Perſons claim a 
Privilege, or Right, of being ſued only in this Court, 
and not elſewhere. Wer 

Now the Privilege of this Court hath a double Re- 
ſpect: Firf, As it concerns the Perſons judging in, or 
aſſiſting, ox miniſtring to the Court; and in this Senſe 
it is 4 Right, whereby one by his Office, or Uſefulneſs to the 
Court, is ſuitable only in this Court : And this Kind of 
Privilege belongs to the Lord Chancellor, Lord Keeper, 
Maſter of the Rolls, and to all the Maſters, Miniſters, 
Officers, and known Clerks of the Court, and to their 
neceſſary Menial Servants and Attendants : And theſe 
may, as the Caſe requires, be impleaded here, cither 
as at the Common Law in the Petty-B Office or 
= 1 of Equity, by Engliſh Bill. 7 Ord. 


Secondly, The Privileges of this Court regards the 


/ 
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in the Petty⸗Bag⸗ Office. | 491 

of being exempted and freed from Arreſis by Proceſs Arreſts. 

from other Courts for ſome ſhort Time, and in certain 

Caſes; for if they be interrupted in their neceſſary - eh 

Attepdance, they may have a Superſedeas of Privilege Superſedens 

for their Enlargement, and Stay of the Suit. But this of Privilege. 

is meerly temporary, and therefore a Procedendo may 

erik as ſoon as the Reaſon of this Privilege ceaſes. 

Vide p. 496. 3 : | 

| Bar if any, intituled to the firſt Kind of Privilege, Writ of Pri- 
be arreſted in a Civil Plea by the Proceſs of any Court, vilege, 

he may have a Writ of Privilege, containing an abſo- — Clerks, 

jute Swperſedeas, and requiring the Plaintiff, gad ſe- © 

quazur in Curia, ubi, &c. fi voluerit. And note, Clerks 

of the Court muſt have a Certificate from the Ma- A Certificate. 

fler of the Rolls, or Office, where they write, before 

4 rae of Privilege will be granted to them, Ord. 


an. 6. 

Alſo Menial Servants of a Maſter, Miniſter, or For Servants 
Officer of the Court, muſt firſt make Aﬀidavit, that an Afﬀidavir. 
they are ſo ; and the Writ for ſuch muſt firſt be pre- | 
ſented unto, and ſigned by the Lord Chancellor; and 
the Affidavit muſt at the tame Time be annexed to it: 

And ſuch Writ ſhall continue in Force no longer, than 
he continues ſuch a Menial Servant, 1b. 7. 

And note, privileged Perſons have their Writs ſeal- Writs ſcaled 
ed without Fee, Ord. Chan. 100. Nor are they to be without Fee. 
ſued elſewhere, than in this Court, and that either by 
Latin Plea in the Petty-Bag Office, or by Engliſh Bill, as 
the Nature of the Caſe requires, except in Caſes where 
the King is concerned, who may chuſe to ſue in whit 
Court he pleaſes. 

The Method of ſuing ſuch privileged Perſon in the Method of 
Petty-Bag-Office, is thus, viz, Firſt, you mult deliver ſuing in the 
a Declaration in Debt (or any other perſonal Action, Perty-Bag. 
as the Caſe is) to one of the Six Clerks, whom the 
Plaintiff makes his Attorney in the Cauſe, who there- 
upon giveth a Day (as it 18 commonly termed) which 
is a Weeek, viz. the whole next Return, to the Defen- 


dant to anſwer, which Day is entred in the Six Clerks Declaration. 


Coſts-Book, and alſo in the Perty Bag Office in this 

Manner: Stone verſus Long, Cleric, Dies datus 4 Die Dies datus. 

Ki. Mich in unum menſem placit” Debiti & ** | 
| «+» »/ 7 5 7 
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Fore judger. 


Defendant's | 
Imparlance. 


ot Pzoceedings in Chancery. 
Day being thus given, the Declaration under the 


ſaid Attorney's Hand is ſent over to the Petty-Bag by 


one of the Attorney's Clerks in the Six Clerks Office; 
which Declaration is briefly entred by one of the 
Clerks in the Petty- g Oe and likewiſe the Day, 
that is given the Defendant to anſwer, on a Roll there, 
which is called Rotulnus Rememorationis parve Aae at 
which Day, by the Courſe of the Common Law, 
the Defendant plead not, he is forejudged the Court. 
But of late the Courſe has been to allow the Defen- 
dant a Day of Imparlance, i. e. Day till the next Re- 
turn aſter the Return already given him to anſwer, 
which is done in this Manne: 

The Defendant (appearing) retaineth one or other 
of the Six Clerks, who imparleth for him, which is 
done by entring the ſame in the Six Clerks Colts- 
Book thus: Stone verſus Long. Li. Lo. (i. e. Licentia 


Loquendi) dar eff, in Craſtino omnium Animarum ; at 


which Day it is ſent over into the Petty-Bag, to be 


entred in the aforeſaid Roll, next under the Declara - 


Peremptory 
Day. 


tion. | | 

The ſaid Day of Imparlance being paſt, another Day, 
viz, commonly five Days in a Week, is given by the 
Plaintiffs Attorney, and entred in the as ag 


. aforeſaid, for the Defendant to plead, or elſe Judgment 


Defendant's 
Plea. 


Iſue joined, 
&c. = 


No Oyer after 


1 
ay. 


On Iſſue ery- 


ed Judgment 
and Ex: cuti - 
oa in B. R. 


to be entred againſt him; and this Day is commonly 
called, The Peremptory Day. ; 

If the Defendant pleads, his Plea is delivered by his 
Attorney to the Plaintiff's Attorney ; and then. it the 
Plaintiff will proceed to Tryal, he is to joyn and make 
up the Iſſut, (if he may, for in ſome Caſes he cannot) 
or elſe the Plaintiff is to reply, and give the Defen- 
dant a Day, viz. a whole Term to joyn up Iſſue; 
which Day is given and entred as the Day of Anſwer ; 


and if the Defendant by that Day joyns not- up the 


Iſſue, Judgment is entred by Nikhil dicit. 
More, That after a Peremptory Day given, the De- 
fendant cannot pray Oyer of the Bond and Condition, 
or ſuch like, as was ſometimes uſed ſor meer Delay: 
But if the Iſſue be joyned, and the Record made up 
either by the Plaintiff or. Defendant, it is ſent into the 
King . Bench (or Common: Pleas) to be tried as Action 
at Iſſue in that Court, and upon Judgment 2 
| ecu- 


1 
U 
d 
ſe 
d. 
fo 
De 
li 
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in the Petty-Bag-Office. 493 
Execution'is thereupon awarded in that Court. Vide q3 
| 


infra. 

t if the Defendant negleR, or refuſe to imparl! But on De- 

at the Day given him to anſwer, or plead, (for he may fault, or N 

plead, if he will, at that Day) then Judgment is en- 4e here. 

tred againſt him, and Execution thereupon awarded : | 

here. | | 
| 


Upon Judgment, either by Default, or Nihil dicit, Writs of Exe» 
ſome of theſe Writs of Execution are here awarded, cution. 

viz; if the Action be for Debt, the Plaintiff may have 

an Elegit, by Weſt. 2, cap. 18. or a'Levari fac ; and 1 
if the Plaintiff cannot my his Debt and Damages, 5 
then he ſhall have a Cap. ad Satisfac either for all, or | 
ſo much, as reſteth unfatisfied. ad | 
The Judgment being ſatisfied, the Plaintiff by him- Sstisfadtion 
felf, or his Attorney, (if the Defendant defire it) doth — 
acknowledge Satisfaction upon the Judgment in the“ 


2 e. £ | f 
And its to be noted, That whatever Day is given, Entries bow 
or other Thing done in the Six Clerks Office, and by ©2 be made. 
them entred in their Books, is of no Effect, except the 
lame be entred in the Petty- Bag · Ofſre alſo. "© Privitedidl 
This is the Courſe, where a privileged Perſon is De- p. fon Plains 
fendant : But if ſuch a one be Plaintiff, you muſt ob- |; 
ſerve this Method, vix. 5 | 
The Defendant being arreſted by an Attachment of Defendant to 
Privilege, at the Suit of a privileged Perſon, muſt re- put in Bail, 
tain one of the Six Clerks for his Attorney, as aforeſaid, & c. 
and muſt put in Bail according to the Courſe of the © 
N ich is to appeat in Court from Day to Day, 
until the Cauſe be determined, and to fatisfic the Plan- 
tiff all ſuch Sums, as he ſhall recover againſt the De- 
tendant by Reaſon of this Suit. 4-4 
- Bail being thus put in, the Plaintiff (being privi- 
leged) puts in his Declaration, «t ſupra, and there- 
upon the Proceedings are the very ſame as thoſe before 
8 where the Suit is againſt a privileged Per- 


And, note, by the Courſe of the Court, the Defen- What Bail. 
dant, where the Plaintiff is privileged, is to put in 
four ſubſidy Men, or ſufficient Sureties, be the Action 
never ſo ſmall, as was done in Archibald's Caſe, 23 E-' 
liz. where the Action being 400 J. the Defendant _ 

e 
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ſelf was bound in the ſaid Sym, and each of the four 
Sureties in 100 J. 15 

Judgment for If Judgment be given for.a prinileged Perſon in this 

A privileged Court, he may, if he will, take out Execution, as be- 

Moa, and Ex · fore is ſhewn ; but if he will not, he may then take 

nen. out a Scire Facias againſt the Defendant and his Ma- 

nucaptors upon the Bail. Whereupon, if Judgment 

be upon the ſaid Scire Facias in the Chancery, then is 

Execution thete awarded; but if it be upon an Iſſue 

joy ned, and ſent into the King!s-Bench, &c. and upon a 

Trial there, then is Execution there awarded; and up- 

on Satisfaction of the Debt and Damages, the Bail is 

to be diſcharged. upon the Acknowledgment ot Satiſ- 

faction, as before is ſhewn in Proceedings againſt him. 

Demurter ar. If either the Plaintiff, or Defendant, upon a Decla- 

gued. ration of Privilege, or Scire Facias, Demut in Chance- 

| ry, the Demurter being joyned, a Day is ſet down by 

the Lord Chancellor for the arguing of it before him: 

| And if on the Argument, it fall out to be a Reſpondeas 

Judgment. ouſter, then Judgment is entred thereupon ; aud if it 

. „ 

cep. per il it be againſt the Plaintiff, then it is entred Ni capias 
Billom. - Billam. - *% 


l 
. N lam. 2 1110 . [17 2! bo. 
— But if it be a Keſpondeas ultra, then ĩs the Defendant 
RNaßendeass to pay Colts, and a Day is given him to plead perem- 

| Oufeer. ptorily, or Judgment to be entred. of, 
Judgment on A Clerk of this Court was ſued to the * in 
a Superſedeas, the Common Pleas, then iſſues a Super ſedeas to the She- 
guis impro- Tiff, quia improvide emanavit, and then he brings a 
wide, & c. Writ of Privilege directed to the Juſtices of the Com- 
mon · Pleas, 9. — them toſurceaſe, and upon a long 
Debate his Privilege was diſallowed, and he driven to 
| _—_— : — 4 Cour was e N on — 
** ea, inaſinuch as he had by the Super ſedeat affirme 

1 the juriſdiction of the Comda for the Super ſedeat quid 
'  improvide, &c. always recites the Defendant appearing 
in Court by his Attorney, and ſhews his Name, ſo that 
this is meerly his own Fault; but if he had not ſued 
out the Super ſedeat, the Court, notwithſtanding the 
age ar would upon bringing his Writ of Privilege 
to them, have allowed it, and granted a ſpecial Syper- 
ſedeas of the Outlawxy ta the Sheriff, Dyer 33. x 


- 


ns + - eb nt 


1s directed, To all and fingular Judges, & 


in the Petty. Bag Office. 


So where a privileged Perſon appears and imparls, By Imp - 
be admits the Juriſdiction of the Court, and can ne- lance- 
vet after diſaffirm the ſame. | Ei 

I a, neceſſary Officer, ſuch as whoſe Attendance repo oe” 
Atreſt, if by 
Meſae Pro- 
ceſs. 


have no Privilege; for the Plaintiff would be with- Not fo, if in 
out Remedy, if the Party were once ſet at Liberty: But 


the Court cannot be without, viz. a Regiſter, Maſter 
in Chancery, or ſuch like, be in Priſon, upon Meſne 


Proceſs, the Lord Chancellor may enlarge him; but if 


he be in Execution for Debt or Damages, he ſhall 


this is to be _ underſtood; with ſome Limitation ; for 


where by the Order of this Court one was diſcharg d 
E ee de Sher this Cet onda him bs - 

Eſcape againſt t 18 rt ordered him to 
diſcharge the Action, and ſtayed all Proceedings againſt * 


Super ule 


the Sheriff, | 
miſſion to examine Witneſſes, the D 


Plaintiff to be taken in Execution for the ſame Cauſe 
depending here: The Court ordered a Swperſedeas, the 
Defendant to pay Colts, and Damages to be taxed, to 
diſcharge the Plaintiff from the Execution at the De- 


— fendant's Coſts, the Plaintiff giving a new judgment; 
and alſo to be at the Charge of a new Commiſſion, 
and ordered an Injunction till Hearing, Vide 2 Chan. 


ts 22, 1 Chan. Rep. 218. 


uch as have Privileges of this Court, have ſome- $uperſedens of 
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© The Plaintiff and Defendant having joyned in Com- Coſts and Da- 
| a two Days Tg 
before the Execution of the Commiſſion, cauſes 55 


times a Superſedeas of Privilege, granted to them as a Privilege. 


Protection; the moſt extenſive of which Sort, that I 
find, contains both an Ijunct ion and a Sager ſects and 


injoy ning them not to moleſt, or yex a Clerk of one of 
the Six Clerks of this Court in bis Privileges, nor to 

ce him to appear, or anſwer before any Jud e, Ce. 
ſave of this Court, upon any Plaints, Pleas, Treſpaſ- 
ſes or Demands, which concern not the King's Perſon, 


(Pleas of Freehold, Felonies and Appeals only except- 


ed) nor to impannel him on Jurics, nor to put, or 
chuſe him into any Office of Collector, Churchwar- 
den, or other common troubleſome Office ; and if any 
Diftreſs has been made upon him upon that Account, 
without Delay to releaſe and diſcharge it, 


iff s, &c. lo 


denied. certified they could not find any ancient Precedent for 


Superſedess, or But if any, that is privileged by this Court, be ar- 


496 Of Prtbleged- Perſons, | 
To whom to In King Richard the Third's Time a Suitor of this 
be granted, or Court petitioned for ſuch a Writ, but the Six Clerks 


a Writ of Privilege, by Way of Protection, for ſuch 
as have Suits depending here, but only for Officers 
and Miniſters of the Court, or ſuch, as are brought u 

8 to appear and teffific : The Effect of which 

ificate was, That according to Cuſtom, Cc. all 
Men, their Domeſticks and Servants coming by the 
King's ſpecial Command to his Preſence, or Courts, 
and there ſtaying and returning Home, are under his 
ſpecial Protection and Defence, and ought not to be 
— or impriſoned by Reaſon of any Debt, Ac- 
count, Treſpaſs, or Contract; and that ſhewing the 
Cauſe of their Attendance and Commands, that the 
Perſon or Perſons be not arreſted, or impriſoned du- 

ring ſuch Attendance, | 


Hab. Corpw. reſted, he may have a Superſedeas of Privilege for his 
| Enlargement, or an Habeas Corpus. 

For Plaintiffs, A Plainti 2 to this Court, Half a Year 

after his Bill was exhibited, was arreſted in London, 

and had his Privilege allowed him, it appearing that 


| Or Defen- be came up only for the following of his Suit. Alſo a 


| 
dants. Plaintiff arreſted bh when he came up to examine \ 
his Witneſſes, was di ed by Superſedeas of Ptivi- 0 
lege. And in another Caſe, a ndant coming to 1 
execute a Commiſſion, being arreſted, had a Habeas 
Grpus cums Cauſa, and was ſet at Liberty by this q 
on il A 


Lordkeepers Where a Defendant got a Writ of Privilege, as Ser- 
Servant diſ- vant to the Lord Keeper, and removed two Suits a- 
allowed: gainſt him in London, the Lord Keeper declared in 
open Court, That the Defendant is not now his Set- 
vant, and therefore ordered the ſaid Cauſes to be te- 

manded, and that the Defendant be not allowed the 


Privilege of this Court, Cary's Rep. 146. 
Clerk of the \ Note, It was held in the 18 That if the 
Hamper ſued Clerk of the Hamper be ſued by Bill in the Exche- 
in the Exche- quer, by the King's Aſſignee, and he, pen a Super- 
quer. deas brought by him, inſiſts upon His Privilege, 4 
an Officer of this Court, it ſhall not be allowed him; 
for every Accountant ought to be preſent, EP 
| : tendan 


— - 


Ok Paivileged Perſons. | 
tendant in the Court of. Exchequer ; and 'tis for the 

King's Advantage, and convenient for himſelf, that 

he be ſued there where he is to attend. 

The Lord Chancellor Egerton often declared, That Exchequer Pri- 
no Chequer-Man is privileged againſt a Sabpena of vilege 

this Court ; and ſeveral Pleas of Officers there, as Re- diſellowed. 

gilter, Receiver, & c. have been over · ruled. 

A Defendant here refuſes to anſwer, becauſe he was County. Pala- 
an Inhabitant of the County-Palatine of Lancaſter, but tine Juriſ- 
was over ruled: The Plaintiffs in this Caſe being Ser- diction. 
vants and Miniſters of this Court, and as ſuch intitled 
to Privilege here. . 

Note, If one that 1s not privileged, be joyned a De- Joint - Deſen- 
fendant with one, that is, neither ſhall have Privilege, dants or 
Cary's Rep. 96. Aud it ſeems in the Caſe of Joint- Plaintiffs. 
Plantif, where the one has Privilege, and the other 
not, this Rule is much ſtronger. | 

If an Officer of this Court and his Wife be ſued in An Officer 
another Court of Law, Cc. they ſhall. not have Privi- and his Wiſe 
lege; for her Attendance is not neceſſary in this Court, Defendaacs. | 
nor is ſhe impleadable here in the Petty-Bag : And be- 
ſides, where the Common Law, and a private Cuſtom 
or Privilege encounter one another, the Common Law 
ſhall have the Preference; and therefore it is, that 
where an Action is brought againſt two, one of them 
only being entitled to Privilege, his Privilege ſhall 
not be allowed hitn. 

Where two Perſons were ſued here, one of them 
Ans: the Survivor pleaded his Urivilege of the Ex- 
chequer e The Plea was over- ruled, becauſe, for ought 
appeared, the deceaſed had no Privilege there; and ſo 
this Court (waving the Conſideration, whether the 
Exchequer-Men ought to have Privilege here or no) 
was at firſt lawfully poſſeis d of the Cauſe, 1 Chan. 


Rep. 70. 

Tt an Officer refuſes, to allow, or diſobeys a Writ Contempt in 
of Privilege, or requires Bail before he will diſcharge diſobeying a | | 
the Partjes, it is a Contempt, for which many have Writ, &c. 

committed. | 5 

If a privileged Perſon of this Court do untruly ſur- Action for [ | 
miſe, That one impleaded in another Court is his Ser- procuring ; 
rant, and thereupon procure him a Writ of Privilege Privilege 
to ſuperſede the Action, whereby the Plaintiff is de- hire not 

K k layed, due. 
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Exc hequer. 
Privilege. 


Ok Paivileged. Perſons, &c. 
layed, an Action of the Caſe will be againſt ſuch Of- 
ficer, wherein he ought not to have Privilege. 

A Capias ad Satisfaciendum lies not in a Suit by At- 
tachment of Privilege; for no Capias ad Satisfaciend 
lies, but where Proceſs of Outlawry lies upon the firſt 
Capias; and here the firſt Proceſs is not a Capias, nor 

does Proceſs of Outlawry lie upon it. 

Note, All Procecdings in the Petty Bag Office by, or 
againſt any Miniſter, &c. of this Court, For any Mat- 
ter or Thing determinable at Common Law, are to be 

pleaded to Iſſue as at Common Law, and the Record 

Vide poſt 501. thereof to be delivered per Manus Cancellarii into ihe 

Court of King's Bench, or Common Pleas, at the Plain- 

2 titfs Election; and after Trial and Verdict there had, 

Trial and the Record ſhall be remanded into this Court, and 

Judgment. judgment ſhall be given here. Vide 4 Inſt. $0. 

privil e _ All Peers, and other Members of Parliament, have 

3 Privilege, during Parliament, for themſelves, their 
= '  Menial, and other neceflary Servants and Goods, fo 

as not to be arreſted, &c. except for Treaſon, Felony, 
or Breach of the Peace. 

Some Time ago, their Privileges were ſtretched fo 
far, and with ſuch Uncertainty, that it was thought 
neceſſary, in ſome Meaſure, to aſcertain and reſtrain 
_—_ by oy +5 1 of {car Hap Dy 

irſt, by the Act 12 W. 3. which gives Liberty to 

| 8 3- any Perſon, To exhibit a il 9 any Peer if the 
Realm, or any Knight, Citizen, or " tp of the Houſe 


of Commons, for the Time being, or Mg their Menial, 

4 or other Servants, or any other Perſon entitled to the Pri- 
al vilege of Parliament, in the High Court of Chancery, &c. 
| at any Time, from, and immediately after the Diſſolution, or 
| Prorogation of any Parliament, until a New Parliament 

| be recalled ; and from and after any Adjournment of both 
| Houſes, for above the Space of Fourteen Days, until bith 
| | Houſes ſhall meet and reaſſemble; and the Party may pro- 
| ceed therein by Letter, or Subpœna, leaving a Copy of tht 
1 Bill with the Defendant, or at his Houſe, or Lodging, ur 
1 Taft Place of Abode : And for Want of Appearance, or At- 
33 ſner, or jor NVon- performance of any Geller, or Decree, 0 
Breach thereof, may ſequeſter the Real and Perſons 
Eftate of the Party, as 1s uſed and practiſed where ib. 
Defendant is 4 Peer of the Realm, but ſhall not arreſt u 
wt 1 WM v : 49 17 in. 


-- 


—ů——— — = 
* « 10 . 


Ok Piivileged Perſons, &c. 
inriſon the Body of any Knight, or Burgeſs, or other 
leged Perſon, during the Continuance of the Privilege 
. bar ein the e te of The wn: 
A anot auſe in the ſame ilege of The King 
Parliament is taken away from the King's original _-_ im- Debtor, = 
mediate Debtor, 8c. in any Sum, &c. for any Branch of his 
Revenues, or other original or immediate Debt or Duty to 
the King. Nun 

And by an Ad, 2 Anne cap. 18. Privilege of Parli- Stat. 2 Anne 
ament is alſo taken away from all imployed, or entruſted cop. 18. 
in the King's Revenues, or any other Office, or Place of 
pablick Truſt, in any Action, or Suit for any Forfeiture, - 
Miſdemeanor, or Breach of Truſt of, in, or relating 10 ſuch 
ere or any Penalty impoſed to enforce the due Execu- 
tion thereof, 
But, note, both in this Statute and the former, the 
Bodies, or Perſons of Lords of Parliament, are preſer- 
ved from Arreſts, &c. and fo are the Bodies or Perſons 
of Knights, Citizens, and Burgeſſes of the Houſe of | 
Commons; and if any Breach be made in their Pri- Breach of Pii= 
vileges, the reſpective Houſes of Parliament will, up- Vilege. 
on Complaint, call the Parties concerned therein be- 
fore them; and if it be proved, commit them for a 
Breach of Privilege of the Houſe. IE 
lf therefore during the Time of the Privilege, you Waver of 
want to proceed immediately againſt a privileged Privilege. 
Perſon, you muſt either get him 20 agree to wave his 
Privilege, whygh in moſt Caſes (if he be a Man of 
Honour, G ill not refuſe ; or you may peti- 
tion the Houle Meere he ſits, that he may do ſo, and 
then he ſeldom refuſes it; or if he does, the Houſe, 
it ſee Cauſe, will order him to wave his Privi- 
einn 
Note, If the Waiver of Privilege be of his own Ge- 
neroſity, or a voluntary Act, it is neceſſary that you 
have it made under his, or his Solicitor's Hand for 
your Indempnity ; for parol Waver in ſuch Caſe will 
not be ſufficient. 

Tis faid, If a Truſtee be made a Defendant here, 
he ſhall not have Privilege, though he be a Member 0: 
Parliament, Quære. | 


_ 
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Other Mat- 
ters in the 
Petty-Beg- 


Form of 2 
ERecogni- 
2ance. 


ol 
* 


How entred 
into. 


Herred Executor del Adminiſtrator 


Ok entring into a Recognizance, &c. 
Note, Beſides the Matters before · mentioned, there 
are divets other Things tranſacted in the Petty-Bag- 
Office, as ſuing Recognizances taken in this Court, 
Proceed iiigs Statute · Staples, Cc. Concerning 
which, you may obſerve the following Directions, 


of Euring into, and Saing 4 Recognix ance a 


If any Man would take Security for a Debt, or any 


other Thing, by Way of Recognizance, the Way to 


enter into it is, firſt draw up your Recognizance ac- 
cording to the enſuing Form. 


R B. de G. in Parochia de R. in Comitat S. Yeo- 
man, coram Domino Rege in Cancellar ſua perſo- 
naliter conſtitut Recogn ſe debere N. M. Givi & S. 
London centum librar bone & legalis Moneta Mag Brit 
ſoldend eidem N. M. aut ſuo certo Attorn Executor 
Adminiſtrator” vel Aa nat ſuis, in feſto Sancti Johannis 
Baptiſtæ (or what Time is for the Payment of the 
Money agreed upon) poſt dat bujus Recognitionis; & 
niſi ita fecerit ; vult & concedit pro je, Hered' Execu- 
tor & Adminiſtrat ſuis, quod diſta Summa centum libr 
levetar & recuperetur de Maneriis, Me ſſuagiis. Terris, 
Tenementis, Bonis, Catallis & Hereditamentis ipſius R. B. 
um, ubicung; 
ſuerint invent per praſentes, ad ſol uſum prejat 
N M. Executor vel Adminiſtrati 's | Teſte dil 
Dow” Rege. apud Weltminſt 21 die Septembris. Anm 
Regni Domini noſtri Georgii, Magn Britann, Cc. Regis, 
ei Deſenſorit, &c. primo Annoq; Dom. 1714. 


The Recognizance being thus drawn, the Party,who 
is to enter into the ſame, muſt go before one of the 
Maſters in Chancery, and there acknowledge it, and 


_ the Maſter will ſign it; for which you muſt pay Two 


Shilliogs:'Then carry your Recognizance toa Clerk in 
the Inrolment-Office, and there you ſhall have it inrol- 
led ; but you need not inrol it, unleſs you pleaſe, but 


within Twelve Months after the 3 
5 u 


t 
* 
W 


Ok Dtatute-Staple, &. 


But if you would fue out a Recognizance that 1s ta- 
ken here, then follow theſe Directions, viz. 


You are firſt to bring a Copy of the Recopnizance to How ſued, 


one of the Clerks of the Petty Bag, and thereupon (if 
| you.wnll he N 15 10 bug WS 7 Soire 
cia; one ot 3 Return paſt, and the other of a Re 
turn to come. Thele Ws you muſt deliver Are 
Sheriff of Middleſex, who will return them, as in this 
. Caſe the Law 1njoyneth-hum/todo, | | 
And when you have your Writs returned, you are 
to cam them again to the Petty-Bag, and retain one of 
the Clerks there to be your Attorney herein. N 
And then give the Defendant à Dap to appear, 
which if he do not accordingly, a Judgment is to be 
awarded againſt him for his faid Default: And if the 
Defendant do appear by the Day to him ſo given, then 


is the Plaintiff to declare againſt him by his ſaid At- 


torney, and he the Defendant is to anſwer and plead 
to the Plaintiff here, as is uſual in the 15 of Com- 
mon Law. And when you are at full Iſſue, you are 
at the furtheſt of your. Froceeding in Chancery ; for 
then if you proceed to Trial, you muſt have the whole 
Proceeding in this Office written into Parchment ; 
and it muſt either be ſent by the r of the Petty- 


Bag ſealed up, to be tried in the King's Bench, or 
= i ou will) or elſe it may be de- 


livered oy led by the Lord Keeper, or Lord 
Chancellor, Wich is agreeable with the Words ſe 
propria mann, &c. for there can be no Trial by Jury in 


Of Statute Staples. 


The Way of Proceeding in this Caſe is, to 
to the Clerk of the Staple, and ſhew him the 
your Statute-Staple, when it was acknowledged, which 
will appear by the Statute itſelf. f 

And then the Clerk of the Staple will make your 
Certificate thereupon, and ſeal it up; the which carry 
to the Clerk of the Crown, and give it him to make 


the Exigent therein. 


k 3 And 


firſt How ſued, 
te of &c. 
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Ok Statute-Staple, &c. 


And then deliver your Certificate to the Clerk of the 


Crown, and have then your Obligation made, and 
our Extent 1s to be made and indorſed on the Back- 


rde Nn | 
This Indorſement of the Extent is called the Fine of 
the Extent, 'which muſt be delivered unto the Sheriff, 


But beſere ye u ſuc ont the Deliberate, be ſure io in. 


' Therefore if you can find any more Lands, or Goods 


- extendible, in any other Place than you have at fir 
_ extended, Joo may get them extended likewiſe, until 
vou have 


ufhcient to ſatisfie your Debt; and when 
you have ſufficient, then deliver up your Statute unto 


the Clerk of the Perty-Bag, who will thereupon make 
your faid Writ of Deliberate, and not before. 


* 
of * 
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. TS »> 2 1 „* 
i". Aa 5 
— * * 
. 1 & as 
. * 


148 


3 
5 


—ͤ— — 


8 


INSTRUCTIONS ö 


FOR wt 


Drawing Bills of Revivor. | 


T having been obſerv'd as a DefeR in the-foregoing Bills of Revi- 
Treatiſe, that no Directions are therein given for vor, 
drawing Bills of Revivor, the Author has thought 

fit in this Second Edition, to ſupply that Defect by the 
following Addenda, viz. | 
Bills of Revivor are neceſſary in ſuch Caſes, where when necef. 
the Suit happens to be diſcontinued, which generally fury. 
it is by Reaſon of the Death either of the Plaintiff or 
Defendant, before the Decree enroll'd. be 

If the Plaintiff dye pending the Suit, then his Heir, On Plaintiff's 
Executor, or Adminiſtrator, muſt revive it by ſuch a Death, 
Bill, reciting the former Proceedings in this Man- 


ner, viz. | | 45 
Alter e of your Bill, ſay, Humbly com- Beginning. 1-7 
plaining, eth, &c. Tour Orator, A. B. of C. Heir, 

(or Executor, &c.) of T. D. late of C. in the Connty of, &c. 
That whereas the ſaid T. D. did, on, or about the | 
Day of in the Year of our Lord, exhibit his 


Bill of Complaint into this high and honowrable Court, againf 

P. L. of in the County of &c. Thereby ſet- 

lng forth, That, &c. and ſo recite the Original |- 

Bill, and all the Proceedings thereon, = | j 
And if you revive on the Defendant's Death, ſay, Oa Defen- | 


That whereas your Orator did heretofore, that is to ſay, on dant's Death. 


| 

1 

or about the Day of in the Tear of our Lord n un; x 
Exhibit his Bil of Complaint into this high and Begun i 
bonourable Court, againſt ſuch and ſuch Defendants, thereby is 
ſetting forth, That, &c. And fo ſet out all the for- q 
mer Bill, till And that your ſaid Orator might be ii; 


Kk4- relieved 


pear. (And then add) But now ſoit i 


— 


Juſtructions fo2 Ozawing 


relieved in the Premiſſes, your Orator prayed the Aid and 
Aſſiſtance of this honourable Court ; and that for that Pur. 
poſe Proceſs of Subpazna might be awarded again}? the 
ſaid Defendants, to appear in this honourable Court, and 
anſwer the ſaid Bill; which Proceſs being granted, and the 
Defendants therewith. ſerved, they appeared accordingly, 
and anſwered the ſaid Bill, to which Anſwer your Or ator 
replyed, and the Defendants rejoined, and both Parties 
joined in ſuing out a Commiſſion, and 4 joint Commiſſion 
iſſued for the Examination of Witneſſes, by Virtue whereof 
divers Witneſſes were examined on both Sides, and their 
Depoſitions duly taken, return d and publiſb d according to 
the uſual Rules and practice of this Court, as by the ſaid 
Bill, Anſwer, Replication, &c. now eee Kg this Court 
may x; ek And the Cauſe ſo ſtanding in this Court upon 
the ſaid Proceedings, as aforeſaid, the Day of 
now laſt paſt, was by the Order of this honourable Conrt ap- 
pointed jor the Hearing thereof, on which Day the ſame 
coming on to be heard accordingly, in the Preſence of Council 
Learned on both Sides, the 2 F the ſaid Bill a 

peared to be as above is recited, whereto it was inſiſted 

the Defendant's Council, That, 8c. (And ſo ſet out 
ſome of the Councils Allegations, &c ) mMhereupon 
and upon Debate of the Matter, and hearing of what coul 
be N e on either Side, your Lordſhip did then think fit 
and order, That, &c. And-ſo ſet out the ordering 
Part, and all Proceedings thereupon, A And when 


all are recited, ſay, As by the ſaid Ord c. may ap- 
ay it pleaſe 
your Lordſhip, That before any further Proceedings were 
had in the ſaid Cauſe, A. D. one of the Defendants in the 
ſaid Cauſe dyed, whereby the ſaid. Suit and Proceedings 
thereupon became abated. And the ſaid A. D. having in 
his Life-time made his Will, and one P. L. of 
Executor thereof, who ſince the ſaid A. D's. Death hath 
proved the ſaid Will, and taken 1 himſelf the Burthen of 
the Execution thereof, and poſſeſt himſelf of the ſaid A. D's. 
Perſonal Eſtate, ſufficient to ſatisfy your Orator's ſaid De- 
mands, &c. foraſmych as by the Death of the ſaid 
A. D. the ſaid Suit and Proceedings are become abated, 4: 
aforeſaid, And to the End the ſame Suit, and all * 


* 2 


1 


Bills of Revivo!, 


and Proceedings therein ſo abated, may fland and be revi- 
ved againſt the ſaid P. L. and the ſurviving Defendants, 
(naming them) and be put into the ſame Plight, State, 
and Condition, as the ſame were in at the Time they ſo 
became abated. May ut pleaſe your Lordſhip, the Premiſſe 
confidered to grant unto the Orator his Majeſty's mo 
gracious Writ of Subpaena ad revivendum, iſſuing out of 
this honourable Caurt, and under the Seal of the ſame Court, 
to be directed to the ſaid P. L. Fc. therein and thereby 
requiring them perſonally to be, and appear before your Lord- 
ſhip in this honourable Court, then and there to ſhew Cauſe 
if they can, why the ſaid Suit, Orders, and Proceedings ſo 
abated, as aforeſaid, ſhould not ſtand and be revived, and 
put in the ſame Plight and Condition, as the ſame were in at 
the Time of the Abatement thereof, and anſwer all and 
ſingular the Premiſſes aforeſaid. And alſo ſtand to, and 
abide ſuch further” Order and Decree therein, as to your 
Lordſhip ſhall ſeem meet, &. | 


And your Orator ſhall ever pray, Cc. 


Which Concluſion, mutatit mutandis, may alſo ſerve 
where the Suit is abated by the Plaintiffs Death, and 
the Bill of Reyivor brought by his Heir or Executor, 
Cc. as aforelaid. | 2 15 

And Wote in Wraynham's Caſe, twas ſaid by Tel- 


7 


is abſolute, arid conſtant, Cor certain) there the Decree 


depends on ſubſequent Acts, and is qualify'd or Con- 
Goes there it may be revers d without any Bill of 
evivor. 


See more of Bill: of Revivor, Tit. Bills in the Table. 


O F 


Decree re- 


verion, Attoufigy-General, where the Matter of the Bill versd by Bill 


. de of Reviv 
mult be reverſt by Bill of Revivor; aliter, where it .. 8 


30% 


es Concluſion. 
5 


i 
| 
þ 
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* to my Lord Coke; I muſt here beg Leave to ſupply 
the fame: And by the way, it mult be admitted, that 


| E was in great Favour with the King, ſo by his 


thereof to the King as follows, viz. 


| WS > 
CONTROVERSY 
"BETWEEN 
My Lord Coke and Chancellor Egerton, 
N AND . 
The CE NSURE, &c. of my Lord Coke 
i thereupon, 


Aving in the Beginning of this Treatiſe, viz 
H Page 5, mentioned a Controverſy inter the 
Lords Coke and Egerton, touching the Jurif 
diftion of the Court of Chancery, 8c. and referring t 
Reader hither for a more particular Account thereof, I 
am obliged to let him know, that he may find moſt 
of the Occurrences touching that Controverſy at the 
End of the Reports in Chancery, in 8vo. ol. I. 1715. 
But the Publiſher thereot having omitted to ſhew 
what the Event of that Controverſy was, with Reſpect 


the King (himſelf may not limit or determine the Power 
or Juriſdiction of the Courts of Law; and that the 
Attempt of King James I. in that Particular, was 
Opus Arbitrii ſui, & abſque Fundamine Legis. But as 


cans his Maſter's Wrath was made like the Roaring 
of a Lion againſt Coke, and therefore other Crimes were 
found out and charged on the Chief Juſtice, in Order 
to Uiſplace him: Which being drawn up in Three 
Articles, and referred to the Privy Council, to cxa- 
mine; the Lords of the Council made their Report 


— 


Che Cotitroverſy, Se. 
o i pleaſe your moſt excellent Majeſy, 


The Lord Chief Juſtice preſenting himſelf on his 
“ Knees at the Board, Mr. Solicitor ſignified, That by 
« “%, Majeſty's Command he was to charge him 
« with certain Acts and Speeches, wherein your Maje- 
4 ſty was much unſatisfied. which were in Number 
* Three, viz. 1, An Act done, 24ly, Speeches of high 


Contempt uttered: in the Seat of Juſtice: 34h), Un- 


comly and undutiful” Carriage in the Preſence of 


your Majeſty, your Privy-Council and your Judges. 
_. That as to the fi-f, It was done when he was 


in a Place of Truſt, i. e. Attorney-General, when 
he concealed a Statute of 2coo l. taken of Sir Chri- 
&*- fopher Hatton, to the Uſe of Sir Edward Coke, not to 
„pay a Debt of good Value due to your Majeſty, 
nor to accept of a- Diſcharge for the ſame. And for 


the better Strengthening of it, there was likewiſe a 
«4 a Bond taken of 60001. with Sureties, to the ſame 


Effect; for that Sir Chriſtopher Hatton lay charged 
under the Penalty of 18000. not to pay the Debt, nor 
to agree to any Surrender, Releaſe, or Diſcharge 


** thereof. - 


a cond Point were Words ſpoken in the King's- 
Bench the laſt Day ef Hillary Term laſt, in the Caſe of 
* Glanvill and Allen, whereof the Solicitor made a 


= 


Narrative Relation, and charged the Lord Chief 
* Juſtice of giving 


. there, with too much 
* Haſte (Heat) an 


* thrice from the Bar, and ſaid, That if they ſet their 


* Hands to 4 Bill after Fudgment, he would forecloſe 


them the Court. And in another Caſe the ſame Day 
* faid, : That the Common Law of England would be 
*' overthrown by Chancery, and that the * of the Law 
** would be obſcured. All which was confirmed by good 
12113 99 ; (+ VT | 

* The third and laſt Point was his undecent Behavi- 
our before your Majeſty, your Council and your 
2 Judges: 


neouragement ;/ and that he had 
therein too conſtantly directed the Jury, turning them = 


— 
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i; 


4 or if you 
* of the Judges 


L make this. A 
e Jags 


The Controverſy between Loꝛd Coke 


Judges: And that conſiſted of two Points. H-, 


. The Exception he took at your learned Council in 
ws — — Þ for 7 your — 

The ſecond, t your Majerty naving opened your 
4 {elf in the Caſe of Commend ams, and — 
* Judges, that your Sending to them had no Intent 


to delay Juſtice :- And the Queſtion being put to the 


« re(t of them, Whether they did hold it for a — 
e, 


of Juſtice, that your Majeſty had ſent in the Ca 


ſbouſd ſend hereafter in a like Caſe, wherein 
— = 
itting themſelves, he only dif- 
ſented from all the reſt,” 3 | 
his being the Effect of your Solicitor's Charge, 
your Lod Chief Juſtice: made Anſwer, That be 
would, with their Lordſhips Favour, begin with 
4 — latt; and that for the Point of challenging, 
and taking 
Learned, ſpeaking in the Caſe of Commendams by your 
* Commandment, he acknowledged it ſor an Error, 
and humbly ſubmitted himſelf. And as to the Point 
upon the Queſtion asked of the judges, touching 
** Stay of Proceedings, he alone did deny when all 
the reſt did eld, he ſaid, that, that Queſtion in- 
* cluding a Multitude of Particulars, which then 
& ſuddenly occurted to his Mind, it caus d him to 
ſwer, That when. the Time ſhould be, 
which ſhould become an honeſt and an 
And as for the Bond, be faith, That that Aſſu- 
% rance was in hammering a. Year and half, and the 
* TranſaRions abgut_it were Elephantini Libri, and 
it being twelve Tears paſt, no Wonder his Me. 
© mory was n ſince about that 
ITime he was employed, firſt in the great Service 
of the Prieſts Trealon and Cobbams Conſpiracy, 
& and the next Year in the Powder Treaſon ; and, it 
any Thing hath ſlipped in the Multitude of Buſi 
< nels, let theſe Services blot out bis Errors. 
* Secondly, Ab impoſſwili, which was, that th: 
Debt remaining at that Time was 33000 /. — 
8 n WA ee 5:17 th 
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4 that young Mr. Hatton's Means were very ſmall, 
e and not above 100 Marks per Aunam, and that as 
&* ſoon as it came to a Poſſibility, when he firſt heard 
« of Sir Robert Riche's Offer, he ſubmitted it, before 
« ſuch Time as he remembred either the Statute or 
“ Defeaſance. ; | 
_ * Thirdly, Cui Bono, He ſaid, he never had any Pro- 
« fit or Advantage thereby, but only the Preſen - 
« tation to a Benefice, and that all the reſt was his 
« Wife's. | | 
* Foxrthly, That the Crown was contented with the 
& Inſtallment, &c. and he did but take Bond for con- 
« tinuing of it. And throughout all this he did ſub- 
mit himſelf to your Majelty, and the Board, ſaying, 
« Aftus non facit Reum, niſi Mens fit rea. 

“ And as to his Speech in the King's-Bench, he faith, 
« Firſt, Whatſoever was done (or 1aid) was by com- 
* mon Conſent of the Judges; and for thoſe Speeches, 
* he acknowledged many of them were ſpoken, 
* and be knew by whom, but not by him 
0 ſelf; And next he offered Four Conſiderati- 
R 


« Firſt, That this Court (unto which neverthe- 
* leſs he did not . was only ad informandum 
and not ad convincendum. Secondly, That there were 
* Witneſſes only on one Side. Thirdly, That he had 
+ © not ſcen the Interrogatories, and that they might 
be too ſhort, &c, Fourthly, That it was concern- 
ing Words ſpoken above Four Months ſince, which 
bein Jpoten conneftively amongſt other Things, 
N — diuerſly reported and interpreted; and 
* thereupon produced a Paper written by himſelf, 
containing, as be ſaid, 1. true Paſſages of that 
* Day : Which Paper we preſent to your Majeſty 
* herewith, being, as he ſaith, ſet down by him- 
* ſelf the Day after, ſedato Animo. And touching 
* theſe Words, That | the Common Law would be over- 
* thrown, and the Fudges would have but little to 
do at the Afſizes, becauſe the Light of the Law 
„ would be obſcured by Pretence of Equity, &c. he 

| F cou- 


The Controverſy between Loꝛd Coke 
© confeſſeth the Words, but faith; they were not 
« ſpoken'the- ſame Day, but at another Time in 2 
4 Caſe of Sir Anthony Mildmays; and added, that 
«© he would not maintain a Difference between the 
two Courts, nor bring it into Queſtion : Yet if 
*« what he ſaid were an Error, he might well ſay, 
«  Erravimus cum Patrihus, and thereupon alledged 


* three Examples, viz, 


« Firf, The Articles againſt Cardinal Woolſey; 
4 20 H. 8. wherein the ſame Words are uſed by 
© the Parliament, viz. That ſuch Proceedings in 
© Chancery tended to the Subverſion of the Com- 
* mon Law. Secondly, The Book, intituled, Door 
& and Student, aſſerts the fame. Thirdly, Alſo an 
* Opinion of the Judges in Throgmorton's Caſe in 
* Queen Elizabeth's Time. And further added, it 
* was agreed, that for the Time to come no Man 
* ſhould maintain any Oppoſition. So that the 
4% Judges having received your Majeſty's Command- 
* ment by Mr. Attorney General, that no Bill of 
© that Nature ſhall be hereafter received; he and 
* his Brethren have cauſed the ſame to be entred as 
* 3 in the ſame Court, which ſhall be obſer- 

v | 4 

This being the Effect of his Anſwer, we haye 
* thought good to add withal, that before us, as 
« well in Speech as in Action, he behaved himſelf 


* 
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** very modeſtly and ſubmiſſively. 
White-hall, '  * Subſcribed by mf 
| Fane 26, 1616, of rhe Council, 


- Notwithſtanding whichReport, be was within Four 
Days after cenſured as follows. | 


At Greenwich, June 30th 1616. 


SN Edwerd Cute Knight, Lord Chief Juſtice of 
the King . Bench, preſenting himſelf this Day at 


our Board upon his Knees, Mr. Secretary mus 
1gnt 


and Chancelloz Egerton. 


ſignified unto him, That their Lordſhips had made 
their Report unto his Majeſty of that which paſ- 
ſed on Wedneſday laſt at Whitehall, for which 
he was charged by his Majeſty's Solicitor with cer- 
tain Things, wherein His Majeſty was much un- 
ſatisfied. Which Report contained a juſt and true 
Relation as well of thoſe Things, which were then 
objected againſt him, as of his Anſwer thereunto 
in particular, and that rather to his Advantage than 
otherwiſe; which being delivered in Writing to 
His Majeſty, and in his Princely judgment duly 
weighed, and conſidered of, His Majeſty was no 
Way fatisfied with his Anſwer to any of thoſe 


Points, wherewith he food charged, wiz, neither 


with that, which he made concerning the Bond and 
Defeazance upon an Inſtalment of a Debt of Sir 
Chrifopher Hatton s, late Lord Chancellor of Eng- 
land; nor yet in that, which he made concerning 
his Speeches of high Contempt, uttered as he ſat 
in the Seat of Juſtice, concerning the Overthrow of 
the Common Law: Nor, laſtly, in the Anſwer he of- 
fered to excuſe his uncivil and indiſcreet Carriage 
before His Majeſty, being aſſiſted with his —_ 
Council and his _ But that the Charge liet 

fill upon him, notwithſtanding any Thing con- 
tained in his ſaid Anſwer. - Nevertheleſs, ſuch is 
His Majeſty's Clemency and Goodneſs, that he is 


pleaſed not to proceed heavily againſt him, but ra- 


ther to look upon the Merit of his former Services, 
and accordingly hath decreed, | 


Firſt, That he be ſequeſtred from the Council- 
Table until His Majeſty's Pleaſure be further 
known, | * 

Secondly, That he do forbear to ride his Sum- 
mer's Circuit, as Juſtice of Aſſie. 

Lafily, That during this Vacation, whilſt he hath 


to live privately, and diſpoſe of himſeif at home, he 


take into his Conſideration, and review his Books 
of Reports, wherein His Majeſty is informed there 


many . Extravagant and Exorbitant Opinions ſet 
| down 
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The Controverſy between Lozd Coke 

down and publiſhed for poſitive and good: Law; 
and if, in Reviewing and Reading thereof, he find 
any Thing fif to be altered or amended, the Correction 
thereof is left to his Diſcretion. ? 


Amongſt other Things His Majeſty was not well 
_ pleaſed with the Title of thoſe Books, wherein he 
Riled himfelf Lord Chief Juſtice of England, where. 
as he could challenge no more than Lord Chief 
Juſtice of the Xing. Bench, And having corrected 
what in his Diſcretion he thought and found meet 
in thoſe Reports, he ſhould bring the ſame private- 
ly to himſelf, that he might conſider thereof, as in 
his Princely Judgment ſhall be found expedient. 
'Hereunto Mr. Secretary adviſed him to conform 
himſelf in all Duty and Obedience, as he ought, 
whereby he might hope that His Majeſty in Time 
would receive him again to his gracious and Princely 
avour. * * ns 


Thereupon the Lord Chief Juſtice made Anſwer, 
4 That did in all Humility proſtrate himſelf 
* to His Majeſty's good Pleaſure; That he ac- 
* knowledged that Decree to be juſt, and proceed- 
* ed rather from His Majeſty's exceeding Mercy, 
than from his Juſtice : Gave humble Thanks to their 
* Lord(hips for their Favours and Goodneſs towards 
him, and hoped that his Behaviour for the future 
* Titne ſhould be ſuch, as ſhould deſerve their Lord- 


* ſhips Favours 
The Lords having thus far r the Lord 
Treaſuter told him, That he had one Thing more 
do let him know, which belonged to the Lord Mar- 
ſhal to take notice of; which was, That his Coach- 
man uſed to ride bare-healed before him, which 
was more than any Way he could aſſume or chal- 
lenge to himſelf, and required him to forbear it for 
the future. To which the Lord Chief Juſtice an- 
ſweted, That his Coachman did it only tor his own 
Eaſe and Plcaſure, and not by his Command. 2 
7 0 0 
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abſolutely removed from his _ moving te wa Ce. 


And Mr: Serjeant Mountague Fo principally (with 
Bacon Attorney-General, and — Soli c ma- 
naged the e again ſccceeded in his Place: 
And foon after Bacon e Lord Keeper, and Tel- 
verton Attorney-General, \ 
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— For enlarging a Pariſh Church, and to apply Cha 
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30 Car. 2. Of falſe — en 457 
43 Elix. Of Charitable Uſes. 385 
2 Ed. 6. c. 13. Of Tythes 452 
5 Eliz,, Of erj jury 157 


5 Elix. c. 18. Of dhe Chancellor and Keeper 
12 K. 2. 14 H. 8. &c. Of the Maſters of the Rolls a 
25 H. 8. Clerk of the Faculties and Appeals 28, 30 
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IT. and Return | 88. Vide Return 
Truſts and Truſtees 318, 342, 460, 476 to 479 


Iryalsat Law 342, 390, 447 
Iythes and Glebe Lands, Suit for em here 40 
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